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Business Operations in South Africa
PORTFOLIO DESCRIPTION
Tax Management Portfolio, Business Operations in South Africa, No. 7350-2nd, contains information enabling foreign businesses to determine the best method of conducting their operations in South Africa from both the tax and general legal points of view. It analyzes in detail the statutory and procedural framework of South Africa income taxation as applied to individuals and corporations. This analysis also includes many of the other legal details vital to the organization of a South African company. In addition to a detailed explanation of the South African system of income taxation, the Portfolio discusses the value added tax and the estate and gift tax. 
The Detailed Analysis analyzes the practical problems that confront foreign businesses operating in South Africa. A guide to the Detailed Analysis is provided by a Table of Contents. 
Among the Worksheets in the Portfolio are forms commonly used in connection with the Income Tax Act. 
This Portfolio may be cited as Roeleveld, 7350-2nd T.M., Business Operations in South Africa.

	This Bloomberg Tax Portfolio is not intended to provide legal, accounting, or tax advice for any purpose and does not apply to any particular person or factual situation. Neither the author nor the publisher assumes responsibility for the reader's reliance on information or opinions expressed in it, and the reader is encouraged to verify all items by reviewing the original sources.
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I. South Africa — The Country, Its People and Economy
A. The Country
The Republic of South Africa is the southernmost country in Africa. The landlocked kingdoms of Eswatini and Lesotho also come within the borders of South Africa.
South Africa has a diverse population of roughly 60 million and 11 official languages,[footnoteRef:1] including English, which is also the most frequently used. [1: The Constitution of South Africa recognizes 11 official languages of equal status in the country: Afrikaans, English, isiNdebele, isiXhosa, isiZulu, Sepedi, Sesotho, Setswana, siSwati, Tshivenda, and Xitsonga.] 

The largest city is Johannesburg, the capital of Gauteng province, with more than 9 million residents. Other large cities with a population of over 1 million residents include Cape Town, Durban, Pretoria, and Port Elizabeth.
The national currency is the South African rand (R or ZAR).
B. Political Organization
The political organization of South Africa consists of three levels of governance — national, provincial, and local, alongside an independent judiciary.
At the national level, South Africa is a parliamentary republic with an executive president elected by a bicameral parliament, comprised of a National Assembly (400 members elected every five years by an election system based on party-list, proportional representation) and an upper house, the National Council of Provinces (90 delegates, 10 each elected by the provincial legislatures). It has a Constitution, including a Bill of Rights, promulgated in 1996, which promotes a model of cooperative governance. The Constitution is the supreme law of the Republic. Law or conduct inconsistent with the Constitution is invalid, and the obligations imposed by the Constitution must be fulfilled.[footnoteRef:2] The national government is led by the President, who is elected by the National Assembly. The President, who also serves as head of state, is supported by a Deputy President and Ministers, who together form the Cabinet. The term of the President is thus the same as that of the National Assembly. [2: The Constitution of the Republic of South Africa, 1996 — Chapter 1, Founding Provisions.] 

There are three national capital cities: the legislative capital is Cape Town (Western Cape), the administrative capital Pretoria (Gauteng), and the judicial capital Bloemfontein (Free State).
At the regional level, the country is divided into nine provinces: Limpopo, North West, Gauteng, Mpumalanga, Free State, KwaZulu-Natal, Northern Cape, Eastern Cape, and Western Cape. Each province has its own legislative and executive authorities, headed by premiers and executive councils.
Government at the local level is comprised of eight metropolitan municipalities, 44 districts and 226 local municipalities. All legislative and executive powers at this level are vested in the metropolitan councils, who can choose to be led by a mayoral executive system or the collective executive committee system.
C. Sources of Law
1. In General
The fabric of South African law consists of two cross-cutting strands, namely the interface between European and indigenous law and the interaction between principles rooted in different European traditions. Successive colonial rule by Dutch and British powers has left the legacy of a substantive law consisting largely of Roman-Dutch and English elements, blended over time into a unique system that has features of both the Civil Law and the Common Law legal families, and a system of courts and procedural law which bears the imprint of institutions and methods of adjudication of English origin. The law of South Africa is therefore known as a ‘mixed’ legal system. All this now exists within the framework of a supreme Constitution.
The Parliament makes law in an open and transparent process. The laws are tested against the Constitution, which entered into force on February 4, 1997. (For further discussion of the legislative process at the national level, see IV.A.1.c., below.)
2. Judicial System
Any dispute, including matters concerning taxation, may be appealed via arbitration (see 3., below) and through the courts. There is a Tax Court as a court of first instance. Proceedings are private. Appeals from the Tax Court lie to the provincial divisions of the High Court, and thence to the Supreme Court of Appeal in Bloemfontein.
The High and Supreme Court proceedings are open to the public. Before a tax dispute is taken to court, attempts are made to resolve the matter in discussions and argument via alternative dispute resolution (ADR) proceedings conducted by the Commissioner for the South African Revenue Service.
There is a separate Constitutional Court, which is the highest court in all matters concerning the Constitution. This Court consists of 11 judges and has earned a high reputation for impartiality and sits in matters where the constitutional rights of an individual or legal entity are affected.
Each of the nine provinces has a division of the High Court from which there is a right of appeal ultimately to the central Supreme Court of Appeal, which hears all appeals other than those pertaining to labor and competition matters.
The system of High Courts also includes several specialized courts, covering disputes concerning labor law, land claims, competition law, electoral law, and taxation. As indicated above, appeals from these courts are to the provincial divisions of the High Court.
The Supreme Court of Appeal only addresses cases that are sent to it by the provincial High Courts. It may make an order concerning the constitutional validity of an Act of Parliament, a provincial Act, or any conduct of the President, but an order of constitutional invalidity has no force unless it is confirmed by the Constitutional Court. The Supreme Court of Appeal consists of 25 judges of appeal. Its decisions are binding on all lower courts and magistrates’ courts.
The lower court system is also subject to reviews and appeals. This system consists of magistrates’ courts, which are further divided into regional and district courts, and periodic (itinerant) courts, established to resolve less serious civil and criminal offenses.
3. Arbitration
There is a growing field of private arbitration in civil matters in South Africa. Most business disputes today can be expeditiously settled by arbitration.
In response to the concerns regarding traditional high court litigation and arbitration, on October 3, 2018, the judge president of the Gauteng division of the High Court issued the Commercial Court Practice Directive, which made provision for the operation of a commercial court, with immediate effect, administered as part of the High Court. The directive emerged on the coming into effect of the International Arbitration Act 15 of 2017.
The directive consists of only seven pages, with an additional one-page schedule on which disputes qualify for adjudication as a ‘commercial court case’. It defines a commercial court case as ‘ordinarily a substantial case that has as its foundation a broadly commercial transaction or commercial relationship’ and includes ‘any claim arising out of the transaction of trade and commerce.’ This broad definition is accompanied by a non-exhaustive list of examples of cases that would constitute a commercial court case, such as the export or import of goods, the purchase and sale of commodities, the operation of markets and exchanges, all commercial matters affecting companies arising out of the Companies Act 71 of 2008 and ‘generally appropriate contractual matters,’ to name a few.
Two types of proceedings are capable of adjudication by a judge in the commercial court, namely action proceedings (trials) and applications, including urgent applications. Litigants in a pending case can apply to the judge president for their case to be allocated as a commercial case by delivering a letter to the judge president (or deputy judge president) in terms of which they set out a ‘broad and uncontroversial description of the case’ and why the case is a commercial case.
If the judge president determines that the case should be allocated as a commercial court case, a judge will be appointed as a ‘case manager.’ Thereafter the parties are required to hold at least two case management conferences prior to the hearing, and specifically prescribes which aspects are to be discussed at each conference to determine and finalize the administrative and procedural aspects, as well as the issues that can go to trial.
4. Legal Profession
The legal profession is well established and regulated by professional bodies that have statutory recognition. It is divided into two branches: advocates and attorneys, the distinction for which can be thought of along the lines of barristers and solicitors. Although both roles are in the business of providing legal services to the public, advocates are specialist lawyers who operate on a referral basis and only with attorneys, who can be thought of as general practitioners. The latter maintain a direct relationship with clients, whereas the former maintain an indirect relationship with the clients of the referring attorney.
The regulation of tax practitioners was enacted into the Tax Administration Act No. 28 of 2011, which was promulgated on July 4, 2012.[footnoteRef:3] All tax practitioners who provide tax-related services for a fee are required to register with the South African Revenue Service (SARS) as a tax practitioner as well as with a recognized controlling body in accordance with SARS guidelines. [3: Government Gazette No. 35491 (July 4, 2012).] 

II. Operating a Business in South Africa
A. Foreign Investment Regulation
1. In General
As a largely free-market economy, South Africa encourages foreign investment in both the public and private sectors. South Africa has many attractive assets for investors, such as an important demography; a diversified, productive and advanced economy; abundant natural resources; and a transparent legal system. South Africa has also a relatively advanced industrial and financial economy reflected in the fact that agriculture, fishing and mining (which formed the bulk of the economy at the start of the last century) now constitute approximately about a tenth thereof. The country has an advanced tertiary sector and possesses the foundation and capacity to absorb large volumes of foreign direct investment. The potential attractiveness of South Africa is high, comparatively speaking, but its performance is relatively weak for foreign direct investment (FDI) attraction, despite progress owing to investment potential in infrastructure.
It bears discussing that since the Union of South Africa in 1910, South Africa has been involved in many major international, including continental, bodies.[footnoteRef:4] [4: South Africa is a member of the following economic groups/organizations: African Continental Free Trade Area (AfCFTA), African Development Bank Group (AfDB), Group of 77 (G77), Group of Twenty Finance Ministers and Central Bank Governors (G20), Southern African Development Community (SADC), United Nations (UN), and World Trade Organization (WTO).] 

In the area of international trade, except in relation to a few sensitive items (i.e., textiles and clothing, footwear, certain chemicals, and automobiles), South Africa has completed the phasing down of tariffs in accordance with the terms of the Uruguay round of the World Trade Organization (WTO).
South Africa also concluded a free trade agreement in 1999 with the European Union (EU), pursuant to which most tariffs on South African-originating imports into the EU and on EU-originating imports into South Africa are being reduced on a sliding scale and are scheduled for elimination towards the end of this decade.[footnoteRef:5] [5: As of 2019, nearly 99% of customs duties on imports from South Africa to the EU have been fully or partially removed.] 

Sensitive sectors, especially agricultural products, are excluded from the agreements. For example, red meat and sugar are excluded or are subject to end rates. South Africa will not fully liberalize textiles and clothing, automobiles and their components, and footwear and leather.
Apart from monetary[footnoteRef:6] and customs unions[footnoteRef:7] with its immediate neighbors, South Africa in 1994 became a member of the Southern African Development Community (SADC), comprising the following 16 countries: Angola, Botswana, Comoros, the Democratic Republic of Congo, Eswatini, Lesotho, Madagascar, Malawi, Mauritius, Mozambique, Namibia, the Seychelles, South Africa, Tanzania, Zambia, and Zimbabwe. [6: The Common Monetary Area (CMA) is made up of Eswatini (formerly, Swaziland), Lesotho, Namibia, and South Africa.]  [7: The South African Customs Union (SACU) is made up of Botswana, Eswatini, Lesotho, Namibia, and South Africa.] 

In 2001, South Africa joined other African states and formed the New Partnership for Africa’s Development (NEPAD), which is a vision and strategic framework for Africa’s renewal.[footnoteRef:8] NEPAD is designed to address the current challenges facing the African continent. Issues such as the escalating poverty levels, underdevelopment and the continued marginalization of Africa needed a new radical intervention, spearheaded by African leaders, to develop a new vision that will guarantee Africa’s renewal.[footnoteRef:9] [8: The New Partnership for African Development (NEPAD) strategic framework document arises from a mandate given to the five initiating Heads of State (i.e., the Heads of State of Algeria, Egypt, Nigeria, Senegal and South Africa) by the Organization of African Unity (OAU) to develop an integrated socio-economic development framework for Africa. The 37th Summit of the OAU in July 2001 formally adopted the strategic framework document.]  [9: New Partnership for Africa’s Development, http://www.nepad.org.] 

In 2009, South Africa was among the 25 African countries who formed the African Tax Administrators Forum (ATAF) to create a platform to promote and facilitate mutual cooperation among African Tax Administrations and other relevant and interested stakeholders with the aim of improving the efficiency of their tax legislation and administration. With its headquarters in Pretoria, the ATAF’s membership has grown to 38 countries, covering all five sub-regions of the African continent.
More recently, the Better Utilization of Investments Leading to Development (BUILD) Act, enacted by the United States in late 2018,[footnoteRef:10] could also have a positive effect on FDI flows to Africa. The Act created the International Development Finance Corporation, which is authorized to make equity investments and it is expected to help the United States take a more active role in Africa, among other developing regions, by mitigating the risk to private U.S. companies of investing in large-scale projects, as well as by providing technical assistance and administering special funds. [10: BUILD Act, Pub. L. 104-4.] 

On January 1, 2021, liberalized trade began within the African Continental Free Trade Area. The African Continental Free Trade Area agreement (AfCFTA) brings together all 55 member states of the African Union covering a market of more than 1.2 billion people, including a growing middle class, and a combined gross domestic product (GDP) of more than US$3.4 trillion. In terms of numbers of participating countries, the AfCFTA is the world’s largest free trade area since the formation of the World Trade Organization. On July 1, 2018, South Africa became party to the AfCFTA, and as of July 1, 2019, the number of signatories to the agreement had risen to 54 member states.[footnoteRef:11] The AfCFTA Agreement entered into force on May 30, 2019. [11: Kenya, Ghana, Rwanda, Niger, Chad, Eswatini (formerly, Swaziland), Guinea, Uganda, Côte d’Ivoire, South Africa, Sierra Leone, Mali, Senegal, Namibia, Congo Republic, Togo, Mauritania, Djibouti, Egypt, Ethiopia, The Gambia, Saharawi Republic, Zimbabwe, Burkina Faso, São Tomé & Príncipe, Gabon, Equatorial Guinea, Mauritius, Cameroon, Angola, Burundi, Central African Republic, Comoros, Madagascar, Seychelles, Somalia, South Sudan, Tanzania, Algeria, Libya, Morocco, Tunisia, Botswana, Lesotho, Malawi, Mozambique, Zambia, Benin, Cabo Verde, Guinea-Bissau, Liberia, Sudan, and Nigeria. Eritrea has not signed.] 

Through the AfCFTA, South Africa is expected to benefit from an increase in FDI, a broader range of expertise and the possibility of lower governmental spending. This is because, through its implementation, there is the possibility of removal of subsidization on local industry segments due to advantageous outcomes of the agreement.
The changes the AfCFTA will affect are relatively wide; businesses, traders and consumers in Africa will no longer be constrained by tariffs, and mechanisms will be put in place to assist traders that are burdened by non-tariff barriers.
Currently, there are various Regional Economic Committees (RECs) in place to oversee trading between the regions of Africa. The RECs were established by the African Economic Community (AEC), a subset of the African Union. The implementation of the AfCFTA has not resulted in the disappearance of the RECs, instead they are considered as the building blocks for the AfCFTA.
The main objectives of the AfCFTA are to create a single continental market for goods and services, with free movement of business persons and investments, and thus pave the way for accelerating the establishment of the Customs Union. It will also expand intra-African trade through better harmonization and coordination of trade liberalization and facilitation and instruments across the RECs and across Africa in general. The AfCFTA is also expected to enhance competitiveness at the industry and enterprise level through exploitation of opportunities for scale production, continental market access and better reallocation of resources.
The AfCFTA will not only have an impact on the trade of goods and services, but through the implementation of Phase II, it will also see an extension of the disciplines covering investments, competition and intellectual property and during Phase III, e-commerce. Negotiations for Phase II protocols were started in 2022 and focused on intellectual property, investment and competition — negotiations for these protocols are imminent.
The Phase III protocols on e-commerce and digital trade are now at the design stage.
The establishment of the AfCFTA and the implementation of the Action Plan on Boosting Intra-Africa Trade (BIAT) provide a comprehensive framework to pursue a developmental regionalism strategy. The former is conceived as a time bound project, whereas BIAT is continuous with concrete targets to double intra-African trade flows by January 2022 from January 2012 levels, as follows: 
Decision on Boosting Intra-African Trade and Fast Tracking the Continental Free Trade Area;
Declaration on Boosting Intra-African Trade and The Establishment of a Continental Free Trade Area (CFTA);
Boosting Intra-African Trade: Issues Affecting Intra-African Trade, Proposed Action Plan for Boosting Intra-African Trade and Framework for the fast-tracking of a CFTA; and
Synthesis Paper on Boosting Intra-African Trade and Fast Tracking the Continental Free Trade Area.
In short, South Africa has always had substantial trade flows. Imports and exports together account for over half the economy. Foreign trade and investment is, therefore, not a strange concept to South Africans.
Another important area of consideration regarding investment in South Africa concerns the framework being developed for addressing the potential implications of the global commitment to combat climate change which can affect businesses moving forward. South Africa ratified the Paris Agreement in November 2016, which came into operation in 2020 and in light of this, the long-debated South African carbon tax came into effect on June 1, 2019. South Africa committed in its Nationally Determined Contribution (NDC) to a peak, plateau and decline of global greenhouse gas emissions (GHG) trajectory range, which is estimated to range between 398 and 614 Mt CO2 — equivalent by 2025–30. Businesses must report their greenhouse gas emissions in line with reporting requirements designed by the government, and this may differ from the way they report their emissions using the greenhouse gas protocol or the ISO 14064. (For further discussion of the carbon tax, see the II.A.2., below, and IV.B.7., below.)
2. Incentives
The South African government and its agencies offer various investment incentives, targeted at specific sectors or types of business activities. In addition to regulatory interventions (for example, the right to freely establish, acquire, and dispose of commercial interests) and market structure or tariff norms, the government provides financial and fiscal incentives to investment. In some instances, financial incentives also have a tax-relief, or fiscal, component. The Enterprise Organisation is a unit of the Department of Trade and Industry (DTI) responsible for the development of competitive enterprises through provision of effective and accessible incentives in support of national priorities (for instance those encompassed by the NGP and IPAP). The Enterprise Organisation is authorized to ‘amend rules for firms in distress and to administer the DTI incentive programs through making administrative requirements more user friendly.’ The DTI outlines the economic foundation of its incentives scheme as: 
Broadening participation;
Competitiveness;
Services;
Manufacturing; and Infrastructure.
Note: The National Treasury has proposed introducing a February 28, 2022 sunset date for certain tax incentives. The government will review the incentives in question before the sunset date to determine whether they should be extended. The urban development zone incentive will be extended for one year while a review of the incentive is completed.[footnoteRef:12] Where incentives do not currently have sunset dates, government intends inserting such dates to avoid benefits continuing indefinitely without adequate oversight. The following incentives will not be renewed: [12: The UDZ incentive will be extended by two years to March 31, 2025, until the review of the incentive is finalized.] 

Section 12DA ITA — deductions in respect of rolling stock (expired February 28, 2022);
Section 12F ITA — deductions in respect of airports and port assets (expired February 28, 2022);
Section 12O ITA — exemptions in regard to the making of films (expired December 31, 2021);
Section 13 ITA — deductions for sale of low-cost residential units on loan account (expired February 28, 2022); and
Section 11D ITA — tax incentive for R & D expenditure was intended to expire on September 30, 2022. In the 2023 Budget Review, the Minister of Finance confirmed that the government proposes to extend the sunset clause on the R&D incentive to December 31, 2033. Further, it was proposed that the definition of R&D be refined to simplify the approval application process. In addition, it is proposed that qualifying expenditure, incurred up to six months prior to the application submission, also qualifies for the allowance. National Treasury further proposes that subject to meeting all the requirements for the inclusion of R&D activities undertaken on internal processes, these activities also qualify for the allowance.
It is argued that investment tax incentives have been shown to limit job destruction in the industrial sector, despite the industrial contraction that South Africa has experienced since the establishment of democracy in 1994. The growth model pursued since democracy has not generated sufficient jobs, even during the peak of the commodity cycle. Aware of the shortcomings of South Africa’s commodity-driven growth model, the authorities have attempted to accelerate efforts to promote industrial development in the past decade, through a suite of industrial policy instruments, including tax incentives, public procurement requirements, provision of infrastructure in support of specific sectors, lending to and equity participation in strategic sectors, and competition and trade policies. The expected results have unfortunately not transpired and in the agricultural, mining, and manufacturing sectors, investments resulted in replacing jobs with machines, as the technological upgrading was not accompanied by a sufficient expansion of productive capacity. Only the service sector combined capital deepening with job creation, but the jobs that were created were among those offering the lowest wages.
However, investment tax incentives have encouraged additional investment in agriculture, construction, manufacturing, trade, and other services. Overall, the additional investment generated by tax incentives exceeds the government’s foregone revenue from distributing the tax incentives. Investment tax incentives have thus contained job destruction in industrial sectors, and explanations for industrial contraction must be found elsewhere, possibly among insufficient skills and infrastructure, policy uncertainty, a volatile rand, and complicated labor relations.
In effort to assist in improving the current investment environment, the South African government has officially launched an investment facilitation service, dubbed InvestSA,[footnoteRef:13] which it claims will dramatically reduce red tape for foreign and domestic businesses seeking to pursue greenfield or brownfield projects in the country. [13: InvestSA, http://www.investsa.gov.za/.] 

The service, which has both physical and virtual dimensions, is a one-stop shop facility, bringing under one umbrella the various government departments and agencies that investors have to deal with to secure the permits, licenses and incentives required to facilitate their investments.
Besides the DTI, the national one-stop shop houses senior officials from the Departments of Home Affairs, Labour and Environmental Affairs, as well as Eskom, the South African Revenue Service and the Companies and Intellectual Property Commission. It offers specialist advisory services to investors relating to South Africa’s economic, regulatory and legislative environment, while also showcasing the industrial financing incentives available.
The Department of Trade and Industry (DTI) is the lead agency in the incentives program, which aims to encourage local and foreign investment into targeted economic sectors, but the Industrial Development Corporation (IDC) is the most influential funder of projects across South Africa. A wide variety of incentives are available across many sectors — these can be broadly categorized according to the stage of project development.[footnoteRef:14] [14: South African Government Investment Incentives, https://www.investmentincentives.co.za/.] 

The Carbon Tax Act 15 of 2019 was promulgated on May 23, 2019.[footnoteRef:15] It aims to give effect to South Africa’s objectives and commitments to reduce GHC emissions under the National Climate Change Response Policy and Parts Agreement, respectively. After more than eight years in the making, the carbon tax took effect on June 1, 2019.[footnoteRef:16] [15: New passenger motor vehicles with carbon dioxide (CO2) emissions in excess of 120g/km and motor vehicles used for the transportation of goods with CO2 emissions in excess of 175g/km, whether manufactured in or imported into South Africa, attract a CO2 environmental levy. This levy is not payable on vehicles that transport 10 or more persons or on new motor vehicles manufactured and cleared for home consumption for the following uses: Vehicles designed for traveling on snow, golf carts and similar vehicles; hearses and ambulances; off-road logging trucks and road tractors; shuttle cars for use in underground mines; special purpose motor vehicles (e.g., breakdown trucks and crane trucks); motor vehicles designed primarily for the transportation of physically disabled persons, or adapted, or to be adapted for the transport of physically disabled persons; motor vehicles for official or personal use by the president, diplomatic, consular and other foreign representatives.]  [16: Section 12K was repealed on June 1, 2019 when the carbon tax was implemented. The Carbon Tax Act provides for various relief mechanisms and section 12K has, therefore, become redundant.] 

The carbon tax is being implemented in a phased approach, with the first phase running until December 31, 2022 and the second phase from 2023 until 2030.[footnoteRef:17] According to the National Treasury, the introduction of the carbon tax in the first phase is not expected to have an impact on the price of electricity. [17: The starting date of the second phase has been pushed from January 2023 to January 2026.] 

A person (which includes a partnership, a trust, a municipal entity, and a public entity) who conducts any of the activities listed under schedule 2 of the Act is liable to pay carbon tax on GHC emissions that exceed the prescribed limits for those activities. A range of activities in sectors including energy, industrial processing and waste are listed.
The rate of carbon tax on GHC emissions was imposed at an amount of R120 per ton of carbon dioxide equivalent of the GHC emissions. The rate then increased each year by the amount of consumer price inflation plus 2% up to December 31, 2022 and adjustments in line with inflation thereafter. The rate increased to R159 on January 1, 2023 and is proposed to increase to R190 as of January 1, 2024.[footnoteRef:18] [18: Initially, it was proposed that these rate increases were linked to the US Dollar to better align South Africa’s carbon pricing with global pricing. However, after public consultation, it was decided that the increases would be Rand-based due to the instability of the US Dollar-Rand exchange rate, which would lead to uncertainty for South African carbon taxpayers.] 

The Act provides the various tax-free ‘allowances’ which enable a reduction in carbon tax liability of up to 95% for certain activities. These allowances provide a large degree of flexibility for taxpayers to significantly reduce their carbon tax liability.
Taxpayers must submit environmental levy accounts and payments as prescribed in terms of the Customs and Excise Act, 1964 on an annual basis for every tax period.
The ‘polluter-must-pay principle’ will also be applied to other activities which harm the environment, such as the dumping of plastics into the oceans. The government will publish a policy brief to broaden the scope of the environmental fiscal reform, to explore fiscal and regulatory measures to improve water resource management, mitigate the emission of pollutants and encourage recycling to reduce waste.
It is clear that the government intends to invest in the energy sector and that the Independent Power Producers (IPP) programs will remain. There is renewed commitment to partner with the private sector to co-invest in energy infrastructure. The government already provides incentives to encourage investment in renewable energy through targeted accelerated depreciation allowances. However, capital expenditure that indirectly supports renewable electricity production, such as the construction of fences and roads, does not qualify for such deductions. The government will consider enhancing existing provisions to include these necessary indirect infrastructure costs and should consider providing an additional tax allowance on these costs.[footnoteRef:19] [19: Section 12U ITA allows for capital allowance write-off for roads and fencing used in the generation of electricity in excess of 5MW from wind, solar biomass comprising organic waste, landfill gas or plant material; and hydropower to produce greater than 30MW. The allowance is granted in full in the year of expenditure and covers improvements to the roads and fencing related to the generation project, as well as foundations or supporting structures.] 

As from January 1, 2016, Section 12B of the Income Tax Act No. 58 of 1962 (the Act) was amended from a three-year (50%−30%−20%) accelerated depreciation allowance on renewable energy to an even quicker depreciation allowance of one year (100%). This accelerated depreciation allowance came about from a proposal in the 2015 draft Taxation Laws Amendment Bill that the definition of solar energy be amended to distinguish between photo-voltaic solar energy of more than 1 megawatt, photo-voltaic solar energy of less than 1 megawatt and concentrated solar energy. The amended Section 12B provision now provides for an accelerated capital allowance of 100% in the first year, in respect of photo-voltaic solar energy of less than 1 megawatt. The reason for the change is to accelerate and incentivize the development of smaller photo-voltaic solar energy projects, as it has a low impact on water and environmental consumption. Section 12B of the Act, as amended, provides for a capital allowance for movable assets used in the production of renewable energy. More specifically, it allows for a deduction equal to 100% basis in respect of any plant or machinery brought into use in a year of assessment for the first time and used in a process of manufacture or any other process which is of a similar nature. It is important to note that the allowance is only available if the asset is brought into use for the first time by the taxpayer. In other words, the allowance is not limited to new or unused assets.
Note: A temporary incentive was announced in the 2023 Budget to encourage smaller businesses to invest in the energy grid. These investments will be permitted a once-off capital allowance of 125% of the cost of items (new and unused) brought into use for the first time, that are used to generate electricity from renewable sources. The Income Tax Act will activate this proposal through the insertion of a new Section 12BA. To counter any potential claim overlaps, a rule has been inserted whereby if a claim has been made for the expenditure under Section 12B, then a claim under Section 12BA will not be permitted. The incentive is proposed to operate for two years, and will apply to qualifying expenditure by the taxpayer between March 1, 2023 and March 1, 2025.
The government will provide an accelerated depreciation allowance for a limited time to allow for South African oil refineries to invest in the capital required to meet the new fuel specifications. This accelerated depreciation allowance will allow qualifying capital expenditure to be deducted over a three-year period, instead of the normal five years. The government has a range of targeted incentives to support industrialization. A total of R10.2 billion over the medium term has been allocated to manufacturing development incentives and R4.2 billion to the special economic zones program, largely for bulk infrastructure[footnoteRef:20]. [20: An incentive promoting special economic zones was introduced for companies carrying on business in certain approved SEZs comprising of a reduced corporate tax rate of 15%, a 10% allowance in respect of the cost of new and unused buildings owned by a qualifying company or any new or unused improvements to any building owned by a qualifying company. Enhanced employment incentives were also introduced, together with VAT and customs relief also available if the business is located within a Customs Controlled Area. The incentive ceases to apply in respect of any year of assessment commencing on or after January 1, 2031.] 

In addition to the above incentives for industry and infrastructure, the government-owned Industrial Development Corporation (IDC) provides long-term prime-rate risk financing to new industrially or socially important projects, where the banking community might be reluctant to take the risk. IDC loans usually have a loan term of between three and seven years with interest charged at prime plus related rates. Rates are based on the risk profile of the specific company. Funding at preferential interest rates is available, from time to time, through IDC special schemes or through financing schemes managed by the IDC on behalf of other funders. Another advantage of obtaining loan financing from the IDC is that, unlike banks or other institutions in the private sector, the IDC will provide, free of charge, business and technical support where needed.
For smaller projects, there are other bodies geared to lower-level projects. Some of these bodies include Business Partners, previously known as the Small Business Development Corporation, which invests between R250,000 and R15 million in SMEs across all sectors, with the exception of farming, on-lending and nonprofit organizations, as well as the Small Enterprise Finance Agency (SEFA) launched on April 1, 2012, which services small businesses in need of funding up to R3 million.
An important incentive designed to encourage small entrepreneurs and job creation is the low tax regime for small business corporations as defined in Section 12E of the Income Tax Act (ITA).[footnoteRef:21] To qualify, sales must be below R20 million per annum and, in the case of services, at least three unrelated staff must be employed. Such companies pay zero tax on profits up to the tax threshold,[footnoteRef:22] only 7% on profits between the tax threshold and R365,000, 21% on profits in excess of R365,000, and 27% on profits above R550,000. In addition, they may deduct 100% of the cost of manufacturing or similar assets on acquisition and write off all other depreciable assets on a 50:30:20 basis over three years. [21: This regime may change in the future from a low tax rate system to a normal company tax rate plus rebate system as the uptake of these companies has been low.]  [22: The threshold between April 1, 2024 and March 31, 2024, was R95,750.] 

A simplified tax regime for very small businesses was introduced in the 2008/09 Budget. The aim of this regime is to reduce paperwork related to income tax and value added tax (VAT) for small sole traders, partnerships and incorporated businesses. It allows for a simplified turnover-based system to be implemented for businesses with a turnover of up to R1 million per year. (See IX.B., below).
3. Restrictions
In keeping with its desire that South Africa be fully integrated into the world economy, the government has placed few restrictions on incoming investment.
Foreign investment is welcome in the primary sector comprising agriculture and mining. The Mineral and Petroleum Resources Development Act[footnoteRef:23] facilitates foreign investment, as it introduces the principle of “use it or lose it” to combat the hoarding of mineral rights. [23: Act 15 of 2002, which provides that all mineral rights will vest in the state in the sense that government can determine and allocate to parties the exploitation of minerals, for which a royalty may be payable to the state. Because the government will lack some of the essential attributes of ownership (such as right of use), it appears to have taken the position that the constitutional requirement for compensation in the case of expropriation does not apply. It is possible that the matter will be resolved in the Constitutional Court. While earlier versions of the minerals bill elicited vociferous criticism from the mining sector, many of these weaknesses have been resolved to the mutual satisfaction of the mining sector and government. Existing (“old order”) rights must be converted into “new order” rights, failing which the existing rights will lapse. On March 27, 2020, the Minister for the Department of Mineral Resources and Energy published for implementation, the Amendments to the Mineral and Petroleum Resources Regulations (Amendment Regulations). The Amendment Regulations take effect from the date of publication. Available at https://archive.opengazettes.org.za/archive/ZA/2020/government-gazette-ZA-vol-657-no-43172-dated-2020-03-27.pdf.] 

Foreign investment is also welcome in the manufacturing and service sectors, including banking in all of its manifestations. However, registration with the appropriate government body is needed for the sale of financial products in South Africa.
There is no requirement to employ South African resident directors. There is, therefore, no necessary restriction on the deployment of foreign executives or employees in South African branches or subsidiaries, except that such individuals require either a work permit (renewable annually) or a permanent residence permit.
However, there has been much criticism in the media about the difficulty of obtaining South African work permits for nonresident directors and skilled employees. The South African government has stated that it is aware of the difficulties and intends to address them.
There are, in general, few restrictions on the payment of dividends and other amounts abroad. However, restrictions do apply to the payment of dividends when a South African subsidiary is in an over-borrowed position. There are also tight exchange control restrictions on the permissible rates of royalties and related fees and on interest rates on foreign debt (see B., below).
To support South Africa’s role as a financial center for Africa, various steps have been taken. Recent regulations that have been adopted include: 
The Financial Sector Regulation Act, 9 of 2017[footnoteRef:24] — shifted financial regulation to a “twin peaks” regulatory model, effective as of April 1, 2018. Overall, the Act seeks to achieve a financial system that works in the interests of financial customers and supports sustainable economic growth.[footnoteRef:25] [24: The Financial Sector Regulation Act, 9 of 2017. Available at: http://www.treasury.gov.za/legislation/acts/2017/Act%209%20of%202017%20FinanSectorRegulation.pdf.]  [25: In January 2022, the President assented to the Financial Sector Laws Amendment Act (FSLAA), 2021, which included a new Chapter 12A (Resolution of Designated Institutions) — the “Bank Resolution Regime — into the Financial Sector Regulations Act, 2017. On March 24, 2023, it was announced by Notice in the Government Gazette (GN 3203 in GG 48294 of March 24, 2023) that, as at the date of the publication of the Notice, various sections of the FSLAA would come into effect. The remaining sections came into effect on June 1, 2023. Available at: https://www.gov.za/documents/acts/financial-sector-laws-amendment-act-23-2021-english-setswana-28-jan-2022] 

The Insurance Act 18 of 2017[footnoteRef:26] — assented to by the President on January 18, 2018, establishes a legal framework for the prudential regulation and supervision of insurers and insurance groups in terms of the twin peaks framework. This is to ensure the safety and soundness of insurers, enhance the protection of policyholders and potential policyholders, promote broad-based transformation of the insurance sector. [26: Insurance Act 18 of 2017. Available at: https://www.gov.za/documents/insurance-act-18-2017-english-afrikaans-18-jan-2018-0000.] 

The Conduct of Financial Institutions (CoFI) Act[footnoteRef:27] — The National Treasury has published for comment a second draft of the Amendments to the Conduct of Financial Institutions Bill. The first draft of the Bill was published for comment in December 2018 and closed for public comment in April 2019. The revised draft follows the review of extensive comments and public consultation between key industry players and the National Treasury. On September 28, 2020, the National Treasury announced that it would accept comments on the revised draft until October 30, 2020. It aims to finalize the Bill for the Cabinet’s approval before submitting it to parliament.[footnoteRef:28] [27: Conduct of Financial Institutions Act. Available at: http://www.treasury.gov.za/twinpeaks/Conduct%20of%20Financial%20Institutions%20Bill.pdf.]  [28: The development of the legislation will be conducted in three phases with no deadline set yet. The Financial Sector Conduct Authority (FCSA) has however, published its updated three-year Regulation Plan, which covers the period April 1, 2023 to March 31, 2026, and a key aspect of this plan is developing a new conduct regulatory framework under CoFI. The FCSA is supporting National Treasury in developing this primary legislation.] 

Furthermore, several new regulations to the Pension Funds Act became law in 2017. As all funds registered before March 1, 2018, were granted a blanket 18-month extension, they only had to comply with the requirements by March 1, 2019.
The three key pillars of the regulations are: 
(i) Default investment portfolios — the boards of trustees must implement one or more default investment portfolios into which a member’s retirement savings will automatically be invested, unless and until the member opts out and chooses a different portfolio;
(ii) Default preservation and portability — unless and until a member, who leaves a fund before retirement, instructs the fund to transfer his or her exit benefit to another fund or pay the benefit out in cash, the fund must retain/preserve the member’s benefit in the fund and convert the member to a paid-up member; and
(iii) Annuity strategy — boards of trustees must devise an annuity strategy that provides retiring members with pension (annuity) options.
The regulations affect and require some sort of action from every type of retirement fund, whether pension or provident, large or small, defined contribution or defined benefit, as well as preservation and retirement annuity funds.
Legislative Note: National Treasury has provided further clarity on the proposed amendments for the ‘two-pot’ retirement system which are due to come into effect on September 1, 2024. The revised 2023 Draft Revenue Laws Amendment Bill and 2023 Draft Revenue Administration and Pension Laws Amendment Bill were issued for public comment on June 9, 2023, with July 15 being the closing date for submission of the comments. See IV.B.5.b., below, for a discussion on the two-pot system.
Funds may apply for an exemption from a specific provision in the regulations due to the nature of a particular fund, but they need to ensure that the outcome of the exemption application is received well before the implementation date.
B. Currency and Exchange Controls
Foreign borrowings are remittable with respect to interest and capital in accordance with agreements made with the South African Reserve Bank (SARB) upon the introduction of the debt.
Note: Companies that raised debt in U.S. dollars or any other currency in the past had to apply for SARB permission to do so. As announced by Finance Minister Tito Mboweni in the 2020 Medium-Term Budget Policy Statement,[footnoteRef:29] this restriction will fall away and all bond and note issuances by South African corporates offshore (excluding State-Owned Corporations) with recourse to South Africa, will be subject to framework and reporting conditions determined by the SARB. [29: 2020 Medium-Term Budget Policy Statement. Available at: https://www.gov.za/speeches/minister-tito-mboweni-medium-term-budget-policy-statement-28-oct-2020-0000.] 

There are restrictions on the rates of interest that may be paid on foreign debt. Whether the debt is denominated in rand or foreign currency, the maximum interest rate is usually the relevant interbank rate, plus 2%. Lower rates are applicable in the case of related-party debt.
The maximum permissible rate for the payment of manufacturing patent royalties is usually 6% of the ex-factory price of the goods concerned in the case of capital and intermediate goods and 4% in the case of consumer goods. Imports from the licensor must be excluded from the base.[footnoteRef:30] The maximum rate for the payment of trademark and other non-manufacturing royalties is set in negotiation with the Reserve Bank, taking into account international precedent. [30: Applications for the payment of manufacturing royalties must be directed to the Department of Trade and Industry (DTI). Accordingly, a company must submit to the DTI three copies of the draft royalty agreement as well as a completed questionnaire (Form DTP001), which is obtainable from the DTI or any commercial bank.] 

Management fees may be paid provided they are based on a specific invoice and that the fees payable are not calculated on the basis of a percentage of turnover, income, sales or purchases. There are no restrictions on other trade items, whether tangible or intangible.
Currently, no direct exchange controls apply to nonresidents. Nonresident-controlled companies may freely remit dividends abroad (provided they are within their local borrowing capacities) and may remit abroad the proceeds of capital reductions or disinvestments from South Africa.
While South African residents and, to a lesser extent, emigrants, are still subject to exchange control, this has no adverse impact on nonresidents. As of March 1, 2022, South Africa’s exchange control regime no longer recognizes the concepts of ‘emigration’ or ‘emigrant.’
The major indirect exchange control on nonresidents is the “local borrowing limitation,” which only applies in respect of financial transactions and acquisition of residential property in South Africa. There is no restriction on borrowings in respect of other assets.[footnoteRef:31] [31: Exchange Control Manual for Authorised Dealers: Local financial assistance to affected persons and non-residents, p. 231.] 

Nonresident-owned subsidiaries may borrow up to 100% of their investment provided the 1:1 ratio applies, i.e., for every R1 in cash or assets that a nonresident introduces or owns, such nonresident may borrow an equivalent amount in the local market.
This is only in respect of the acquisition of residential property in South Africa and or other financial transactions, such as portfolio investments, securities lending, hedging, repurchase agreements, etc., which means the paid-up equity capital, preference shares, undistributed earned profits, shareholders’ loans from abroad and, in certain instances, the hard core of shareholders’ trade credit. This total is generally known as the company’s “borrowing base” or “effective capital.”
The effect of local participation in nonresident controlled entities is to make the above-mentioned norms more liberal the greater the local participation, i.e., the ability to borrow locally increases. See XIII., below.
It should be noted that the method of investing in a South African company may have a bearing on the company’s effective capital. A direct investment or an investment via a new South African holding company may result in a larger borrowing base than will the purchase of the prior owner’s interests. The reason for this is that part of the investment may be represented by goodwill.
If goodwill (i.e., the excess of the purchase consideration over the book value of the target) is material and is not brought to book in South Africa (for example, where the buyer acquires the target directly from a South African vendor), this goodwill could nevertheless be placed on record with the South African Reserve Bank, which may, on application, be prepared to regard it as part of the borrowing base.
In 2013, Treasury allowed Johannesburg Stock Exchange (JSE) listed companies to establish a holding company to hold their African and offshore operations. In a nutshell, each JSE-listed entity was allowed to establish one subsidiary to manage its group treasury functions in South Africa without exchange control restrictions. The treasury company had to be a South African-controlled tax resident and obtain Reserve Bank approval to qualify for the special dispensation. The dispensation was regarded as the “HoldCo” regime, even though the treasury company was not required to hold shares in other companies.
On December 13, 2019, the SARB issued Exchange Control Circular No. 19/2019,[footnoteRef:32] entitled South African Domestic Treasury Management Company dispensation for African and offshore operations (Circular). The Circular amended sections A.1 and B.2(E) of the Currency and Exchange Manual for Authorised Dealers, so that what was previously known as the HoldCo regime was replaced with an expanded, more clearly delineated Domestic Treasury Management Company (DTMC) regime. [32: SARB Exchange Control Circular No. 19/2019, ‘South African Domestic Treasury Management Company dispensation for African and offshore operations’. Available at: https://www.resbank.co.za/content/dam/sarb/what-we-do/financial-surveillance/financial-surveillance-documents/2019/Exchange%20Control%20Circular%20No.%2019-2019.pdf.] 

The Circular announced various changes, such as the expansion of information required to be submitted to the Financial Surveillance Department of the Reserve Bank (FinSurv) (previously the Exchange Control Department) for the granting of DTMC status for both listed and unlisted companies.
Restrictions on the cash management and cash pooling operations of DTMCs of listed and unlisted companies have also been given more specificity.
DTMCs are also now allowed to enter into hedging transactions with foreign banks and/or authorized dealers, provided these are without recourse to South Africa.
The Circular also introduced changes regarding the amount that may be transferred abroad annually to the DTMC. It is still the case that authorized dealers may authorize transfers from South African parent companies to the DTMC up to R5 billion per calendar year in the case of listed companies, and up to R3 billion per calendar year, in the case of unlisted companies. However, companies can now apply for additional amounts to be transferred abroad. In respect of listed companies, in addition to the R5 billion limit per calendar year, it is possible to apply to FinSurv to transfer amounts of up to 25% of the listed company’s market capitalization in a calendar year, which application will only be approved if the DTMC is able to demonstrate benefits to South Africa. In the case of unlisted companies, the Circular states that it is possible to apply to FinSurv to transfer additional amounts to the DTMC in excess of the R3 billion limit per calendar year.
The proposed framework of foreign member funds (FMF), i.e., an alternative class of investment funds, aims to create a favorable regulatory environment that will facilitate the flow of foreign capital through South Africa and thereby make it seamless and attractive for foreign funds to be managed and invested into the rest of the continent and beyond through South Africa.
Note: The Proposed Regulatory Framework for Foreign Member Funds in South Africa[footnoteRef:33] was the most recent commentary released by National Treasury. This commentary was released in March 2018. There have been no further updates regarding FMFs. [33: Proposed Regulatory Framework for Foreign Member Funds in South Africa, available at http://www.treasury.gov.za/comm_media/press/2018/2018032901%20FMF%20Framework%20Document%20for%20Public%20Comment.pdf.] 

The National Treasury also wants to support South African firms in their bid to raise capital to expand in Africa and other emerging markets. In support of this sentiment, it is now possible for South African firms to create a so-called loop structure to raise foreign capital.[footnoteRef:34] A loop structure involves a South African resident forming an offshore company that will in turn reinvest into South Africa by acquiring shares or some other interest in a South African company or asset. Until recently, this sort of structure contravened regulation 10(1)(c) of the Exchange Control Regulations, 1961. [34: The National Treasury has abolished the exchange control prohibition on loop structures for individuals and companies, including private equity funds, provided that the entity is a tax resident in South Africa, effective January 1, 2021. This was more of a tax issue than an exchange control issue.] 

In the Circular, the FinSurv of the Reserve Bank advised that local unlisted technology, media, telecommunications, exploration and other R&D companies may now establish companies offshore without prior Bank approval. The Circular amends the Currency and Exchanges Manual for Authorised Dealers. Previously, this manual required companies to apply for approval from the Bank to list offshore to raise loans and capital.
Establishing such an offshore company, however, is subject to four conditions: 
(i) These companies have to register with the FinSurv;
(ii) The offshore company must be a tax resident in South Africa;
(iii) The complete details of the percentage shareholding in the offshore company (including the group structure) must be provided; and
(iv) An annual report on the operations, including details of funds raised offshore, must be submitted to the FinSurv.
In addition, listed companies will be allowed to freely list secondary listings to facilitate expansion.
Among the benefits of this regime include access to a wide African treaty network, relaxation of exchange controls for qualifying companies and a sophisticated financial services gateway to Africa.
Local borrowing comprises certain preference shares, debentures, bank overdrafts and other long-term finance, and certain lease finance, but it does not include trade finance.
Four further observations should be made with regard to the local borrowing restrictions: 
First, the primary onus for complying is on the bank or other creditor, rather than on the borrower.
Second, contravening the local borrowing restrictions, while not ipso facto an offense, has the consequence that dividend remissions may not be made until the matter is rectified.
Third, a contravention of the restrictions could prompt the Reserve Bank to instruct the bank to withdraw its facilities.
Fourth, if a group wishes to avail itself of more than the local borrowing limits and is prepared temporarily to forego dividends, it may be possible for the borrower and the bank or other creditors concerned to reach an accommodation with the exchange control authorities.
In the past, South African resident individuals were severely restricted in their ability to transfer portfolio funds abroad. This has been remedied to an extent by the increase of the lifetime facility from R4 million per lifetime (prior to November 5, 2010) to R4 million per calendar year per South African individual taxpayer over the age of 18. An additional R1 million discretionary allowance per individual per calendar year is also permitted. From 2015, South African residents’ foreign capital allowance increased from R4 million to R10 million per calendar year or upon emigration, or R20 million per family unit.[footnoteRef:35] The subcategories under the individual single discretionary allowance were removed and the annual R1 million allowances may be used for any legal purpose abroad. This implies that the R1 million may be transferred for any legal purpose without the requirement of obtaining a tax clearance certificate. Furthermore, the dispensation for credit card usage, which had been limited to individuals, has been extended to corporates. [35: If the amount transferred abroad exceeds the annual R10 million limit for individuals (R20 million per family unit), prior SARB approval will also be required before the transfer can be authorised. The new tax compliance status (TCS) for approval for international transfer (AIT) application was introduced on April 21, 2023, by SARS. This process has made it more difficult to transfer funds abroad and SARS has become stricter in considering TCS applications. The TCS and exchange control application process may appear complex in certain respects, but with South Africa’s grey-listing by the FATF in 2023, these new regulations are needed to combat money laundering and other financial crimes. The SARB is determined to ensure that laws aimed at preventing the unlawful transfer of funds abroad, are strictly enforced.] 

South African companies may invest in qualifying projects abroad without limitation and may normally retain profits abroad. Prior exchange control approval is, however, required. For investments outside Africa, one of the prerequisites is that the South African investor retains control of the foreign investment.
Foreign direct investments made by South African corporates that total R500 million or less per year do not require prior approval.
All retirement funds, long-term insurers and collective investment scheme management companies are treated as institutional investors for exchange control purposes. Investment managers may elect to register as institutional investors for exchange control purposes. The exchange control limit on foreign portfolio investment is expressed as a percentage of the institutional investor’s total retail assets. South African retirement funds and long-term insurers are permitted to invest up to 45% of their portfolio outside South Africa. This adjusted limit will apply to investment managers (duly registered as institutional investors) and collective scheme management companies as well.[footnoteRef:36] The prior additional allowance of 10% for portfolio investments in the rest of Africa is now factored into the adjusted prudential limit.[footnoteRef:37] [36: South African portfolios are collective investment portfolios that invest at least 55% of their assets in South Africa in South African investment markets.]  [37: The South African Reserve Bank has increased the limit for retirement funds to invest offshore — announced in the 2022 Budget Speech. The new limit allows all 45% of the limit to be invested anywhere in the world. This recent prudential increase is not related to the amendments to Regulation 28 of the Pension Funds Act which became effective January 3, 2023. These recent amendments relate to a pension fund’s ability to invest in infrastructure, hedge fund of a CIS and crypto assets — some of the amendments include: a definition for infrastructure as well as an overall limit of 45% for exposure in infrastructure investment (and a limit of 25% per investment), a prohibition on investment in crypto assets, split hedge funds and private equity investments with private equity investment limited to 15%, and a limit of 10% for hedge fund investment, increased the aggregate limit for all ‘unlisted securities’ from 35% to 45%, increased the aggregate sub-limit for all unlisted shares (excluding property shares) and private equity funds from 15% to 20%, and imposes a limit of 25% per entity, which means that not more than 25% of a fund’s assets may be invested in one entity (company), irrespective of the asset class, with the exception of government investment.] 

Note: Work is well advanced to modernize the cross-border flows management regime to support South Africa’s growth as an investment and financial hub for Africa. Instruments, including all debt, derivatives and exchange-traded instruments referencing foreign assets, that are inward listed, traded and settled in rand on South African exchanges, will be classified as domestic. Previously, these instruments were classified as foreign, which meant institutions could only invest in them as far as their prudential limits allowed. According to the 2017 Budget review, regulated local collective investment scheme management companies may now list exchange traded funds (ETFs) which relate to offshore assets on South African securities exchanges. These funds will be able to invest as much as they like offshore, subject to the restrictions on their offshore portfolio allowances. However, the funds will still have to obtain prior written approval from SARB to list. Local individuals will be able to invest as much as they want in these funds in South Africa. The investments should not count towards their foreign capital allowances.
Comment: The South African government is on record that it intends to phase out all forms of exchange control, other than reporting and prudential requirements. To date, this has been a slow process and each year sees some form of relaxation, but certain controls still remain in place.
The United Nations has urged South Africa to introduce controls on short-term capital movements in and out of the country, to prevent further large depreciations of the rand.
In the 2016, a Special Voluntary Disclosure Programme (SVDP) was introduced to give opportunity for non-compliant taxpayers to voluntarily disclose offshore assets and income. South African residents (individuals and entities) were allowed to disclose and regularize their exchange control contraventions that occurred prior to February 29, 2016. The SVDP came into effect on October 1, 2016, and although it was administered for only a limited period of 11 months up to August 31, 2017, assets were brought to book which would lead to future income and/or capital gains tax. A permanent voluntary disclosure program is, however, available under sections 225–233 of the Tax Administration Act 28 of 2011. This program only applies to income taxes and VAT.
The success of the current Voluntary Disclosure Programme is attributable, among other things, to the Common Reporting Standard (CRS), the new global standard for the automatic exchange of financial account information between tax authorities. In the case of South African tax residents, foreign financial institutions in participating countries will now gather information periodically on all account holders and send that information to SARS, who can then cross-check that information against their database to see if a taxpayer has declared that income (or asset) and is tax compliant in respect thereof. South Africa was an early adopter of the CRS, exchanging and receiving information from other early adopter countries as from September 2017 (after the window period for the SVDP closed).
Contraventions in respect of Value Added Tax, Skills Development Levies and Unemployment Insurance Fund Contributions were excluded from qualifying for relief under the SVDP.
South African residents who did not apply for Exchange Control relief in terms of this Special Voluntary Disclosure Programme or did not voluntarily approach the FinSurv for assistance may face the full force of the law. In this regard, the FinSurv is mandated to recover, where appropriate, the full amount of the contravention.
C. Trade and Commerce Regulation
1. Imports and Exports
a. Licenses and Exports
Trade policy, as envisaged and announced by the Minister of Trade and Industries, reveals that the South African government does not intend to resort to duties and quotas to protect uneconomical and uncompetitive local industries. The Trade Policy and Strategy Framework (TPSF) was completed in 2010 and revised in 2012, on both occasions with approval from the Cabinet. It set out how trade policy could contribute to the government’s economic development objectives outlined in various industrial policies as well as the New Growth Path (NGP) and National Development Plan (NDP).
South Africa had a relatively high ratio of merchandise trade to GDP, ranging between 50% and 60%, and it was a relatively open economy, only “moderately” protected by tariffs. It had a simple average most favored nation applied tariff of 7.84%, which had decreased from 23% in the 1990s. Compared to South Africa’s trading partners, the tariff regime was transparent and not overly complex. South Africa’s WTO services commitments are on par with OECD countries, and it has a very permissive and FDI enabling environment.
South Africa has subscribed to the WTO position regarding the majority of trade protocols. Consequently, South Africa has done away with most import quotas. Import permits are required, however, for second-hand goods, in particular motor vehicles. Permits are also required for sensitive goods such as weaponry, vehicle tires (for safety reasons), and petroleum products.
South Africa requires few export permits. However, scrap metal is subject to permits so as to ensure a sufficient supply for local steel producers. Sensitive items such as organic plant materials, fuels, and certain chemicals and minerals are also subject to export control.
Where a local producer or other interested party supplies evidence of the dumping of imports, the DTI will investigate the matter, and has the power to impose anti-dumping or countervailing duties.
b. Customs Duties and Other Taxes
South Africa was a signatory to the Uruguay round of trade negotiations under the auspices of the General Agreement on Tariffs and Trade (GATT). In terms of that agreement, the country has reduced its tariffs across a wide range of goods. Apart from items such as clothing and motor vehicles, tariffs are seldom above 10% and can be considerably lower. There is, however, some pressure on the government to introduce tariff protection for agricultural products, in view of the heavy ongoing agricultural subsidies in the European Union (EU) and the United States. South African farmers receive minimal government support.
In 1999, South Africa signed a free trade agreement with the EU — the Trade, Development and Cooperation Agreement (TDCA), which came into full effect on May 1, 2004. This agreement, which forms the legal base for cooperation in areas of trade, political dialogue and development cooperation between South Africa and the EU, confirmed a free trade area that covers 90% of bilateral trade between them. The liberalization schedules were finalized in 2012.
The bilateral trade relations provided for under the TDCA were subsequently replaced when South Africa concluded another trade deal, the Economic Partnership Agreement (EPA), with the EU under the SADC-EU EPA framework. The SADC EPA agreement took effect on October 10, 2016.
The EU and the SADC EPA group (Botswana, Lesotho, Mozambique, Namibia, South Africa, Swaziland (now Eswatini), and Angola) took more than a decade to reach the deal. The Agreement was signed by the EU representatives and the five Southern African Customs Union (SACU) member states plus Mozambique on the SADC EPA side on June 10, 2016.[footnoteRef:38] [38: Angola initially did not sign the agreement, but it is in the process of joining the Economic Partnership Agreement between the EU and the SADC EPA Group. The EU concluded negotiations with Angola on a Sustainable Investment Facilitation Agreement on November 18, 2022, and signed the agreement on November 17, 2023. The Sustainability Impact Assessment for Angola’s accession to the EU-SADC EPA also covers the Sustainable Investment Facilitation Agreement.] 

The EPA ensures that the SACU common external tariffs are maintained. It provided South Africa an opportunity to correct some of the imbalances of TDCA, particularly in agriculture; to regain policy space perceived to have been lost under the TDCA, for example, by being able to impose export taxes to support industrial development policy; and to gain better market access to the EU.
Almost all South Africa products (about 99%) have preferential market access in the EU, compared to about 95% under the previous agreement. About 96% of the products enter the EU market without being subjected to customs duties or quantitative restrictions. The other 3% still have access, albeit partial, that is similar or improved compared to the TDCA. SACU as a group has granted EU lower market access of 86%, in line with the developmental nature of the agreement.
The bilateral deal concluded between South Africa and the EU on the protection of Geographical Indications (GIs) as part of the whole EPA is of significant benefit to both parties. Rooibos, Honeybush and Karoo Lamb are notable beneficiaries that are protected along with 102 wine names of areas like Paarl and Stellenbosch. In contrast, the EU will receive protection on 251 product names. About 120 names are for wines; 106 are agricultural product names such as special meats, cheese, olives, and others; 20 names are for spirits and five are beer names.
Fisheries that were not covered by the TDCA are a notable beneficiary under the EPA. About 94% of fisheries’ products now enter the EU market duty free while the rest are being phased in over a specified period. Agricultural benefits range from improved market access for more than 30 South African products into the EU, to the phasing out of the EU export subsidies. South Africa will now be allowed to export 150,000 tons of sugar and 80,000 tons of ethanol duty free, while the quota for wine exports to the EU more than doubles from 50 million to 110 million liters. Other products include flowers, dairy, fruit, fruit juice and yeast. On the EU side, wheat, sugar confectionery, barley, cheese, pork, cereal, butter and ice-cream will gain better market access into the SACU.
The EPA also allows more flexibility on rules of origin, so that countries can use inputs from their EPA neighbors without forfeiting EU access as well as from non-EPA countries that benefit from duty free, quota free access to the EU.
The general maintenance of non-tariff and tariff barriers with respect to agriculture by the richer nations of the world, including, in particular, the United States and the EU, has attracted a great deal of criticism from South Africa and other developing and less developed nations. While remedial action on that front by the richer nations is likely, this will probably only be over the medium to longer term.
A valuable instance for remedial trade action is the African Growth and Opportunities Act (AGOA) enacted by the U.S. Congress in 2000.[footnoteRef:39] This is an asymmetrical act allowing duty-free access of South African goods into the United States, while U.S. goods attract the normal duties coming into South Africa. The AGOA is dependent on the strict interpretation of rules of origin of the goods being traded.[footnoteRef:40] [39: The African Growth and Opportunity Act (AGOA), Pub. L. 106-200, was signed into law on May 18, 2000, as Title 1 of The Trade and Development Act of 2000. In 2015, the Act was extended to 2025.]  [40: In late 2023, the African Growth and Opportunity Act Forum concluded with no certainty on whether the agreement will be extended, on whether its design will be changed, or whether South Africa will continue to enjoy its benefits.] 

South Africa and Botswana, Namibia, Lesotho and Swaziland (now Eswatini) (the BLNS states) form the South African Customs Union (SACU), which allows for the duty-free movement of goods within the boundaries of these states.
Although SACU was unable to conclude a free trade agreement with the United States, a co-operative trade arrangement has been concluded, namely the Trade, Investment and Development Co-operation Agreement (TIDCA) in 2008 that is intended to build on the trade benefits offered under the 2000 AGOA. The Department of Trade and Industry (DTI) seeks to extend and deepen the benefits of AGOA and work to ensure that the engagement with the United States supports regional integration in southern Africa.
The Preferential Trade Agreement (PTA) between the Common Market of South America (Mercosur) and the Southern African Customs Union (SACU) is in force as of April 1, 2016.
In 2008, South Africa also entered into a free trade agreement with the Southern African Development Community (SADC) countries. This agreement is also an asymmetrical agreement that allows the 14 other members low duty entry into South Africa, while requiring those states only gradually to reduce duty on goods originating in South Africa. Once again, rules of origin play a significant part.
The African Continental Free Trade Area agreement (AfCFTA) which took effect in May of 2019, will also have an impact on tariffs between these countries — see II.A.1., above, for more detail.
South Africa has also expressed interest in having discussions with India for a free trade agreement.
In addition to customs duties, excise duties are levied on certain luxury goods and products, such as alcoholic beverages and cigarettes. These duties are intended to create a level playing field as between imports and local production.
Value Added Tax (VAT) at the standard rate of 15% (14% before April 1, 2018) is also imposed on the importation of goods (see further at IV.B.3. and V.C.3., below). Where the importer is a non-vendor, there is no refund, and the VAT becomes part of the price. Where the importer is a vendor and uses the goods or supplies them to a third party, the vendor is entitled to an input credit with respect to the VAT paid on importation.
The rules regarding the imposition of customs duties and VAT are relatively straightforward for tangible goods. However, the composition of global trade, including that of South Africa, is constantly shifting away from tangibles towards intangibles.
Where the intangible is a pure service, for instance, a consulting service rendered by a nonresident, the treatment is straightforward. There are no customs duty repercussions, and while in principle VAT is payable with respect to services, the VAT Act provides that a registered vendor is not required to account for VAT on the importation of a service, as such VAT will be captured as output VAT on sales. Where the importer of a service is an end user, VAT must be accounted for on the importation of the service. As a result of e-commerce type services supplied to consumers in South Africa going largely undetected, a new regime was introduced in 2014 whereby the foreign service-provider has to withhold VAT at 15% and pay this over to SARS in respect of these services.
Complex customs duty issues arise where the intangible is not a pure service, for example, the music content of compact discs or a computer software program.
It should be noted that South Africa subscribes to the WTO’s harmonized system (HS) for tariff classification. It also subscribes to the GATT/WTO valuation code in establishing the correct value for customs duty purposes. With this in mind, the relationship the importer has with the supplier may have relevance in establishing the customs value. So too, additional payments made by the importer to a foreign entity in the form of royalties and license fees may have an impact on the duty payable on the imported goods.
The South African Revenue Service (SARS) customs division is generally prepared to consider making available trade facilitation processes (duty relief). These are designed to benefit importers of raw materials (attracting a customs duty), which in turn benefit export products.
c. Documentation
Imports into South Africa require both an invoice from the supplier and a bill of lading. For the goods to be cleared through customs, a bill of entry must also be prepared.
The customs duty is currently payable on the free-on-board (FOB) price in the country of export. There is a proposal under consideration to shift the basis for calculating customs duty to include product cost, insurance and freight (CIF).[footnoteRef:41] [41: There has been no further action taken regarding this change as of November 2023.] 

Value for VAT purposes comprises the value for customs purposes, plus an increase of 10% thereof, plus any non-rebated duties levied on the goods. This is known as the added tax value (ATV). Once the ATV has been calculated, it is then multiplied by 15% to calculate the VAT payable.
Electronic Monitoring of Exports (EME) replaced the paper-based system of recording payments in respect of exports on January 3, 2011, effectively doing away with the F178 form. The EME enhancement complies with the current South African Reserve Bank requirements and it incorporates Retail Forex and Bank Trade functionality.
Note: On December 1, 2023, the South African Revenue Service implemented new advance payment notification requirements to combat illicit cash flows. The changes will affect all import payments valued at R50,000 and above.
The exporter is allowed to extend trade credit of six months from date of shipment, which may, on application to the commercial bank concerned, be extended for a further period of six months provided the bank is satisfied that the credit is necessary in the particular trade or that it is needed to protect an existing export market or to capture a new one. Any extension beyond 12 months must be approved by the Financial Surveillance Department (FinSurv) of the Reserve Bank.
Foreign currency accruals from exports may be held on deposit for a maximum of 180 days, after which the amount must be converted to rands or set off against an import transaction.
Foreign currency accruals from services may be held on deposit for a maximum of 180 days, after which the amount must be converted to rands.
Deposits in the account of controlled foreign corporations (CFCs) that remain after the 180-day period will automatically be converted to rands.
d. Medical Cannabis
In September 2018, the Constitutional Court declared certain sections of the Drugs and Drug Trafficking Act 140 of 1992 and the Medicines and Related Substances Control Act 101 of 1965 invalid. The provisions at issue prohibited the possession and use of cannabis — even for private consumption.
The effect of the judgment is to allow the cultivation, use and possession of marijuana and the specific THC cannabinoid — the cannabinoid known for its psychoactive effects — in private. Accordingly, the legislature is required to regulate various aspects of this judgment, such as amending legislation and regulating exactly how much cannabis possession constitutes private use.[footnoteRef:42] [42: In 2018, the Constitutional Court of South Africa passed a ruling known as the Prince judgment that made the private use or possession of cannabis deemed legal. In response, the Private Purpose Bill was introduced, which has yet to be finalized. There have been several factors for lawmakers to consider, one of which was how the new Bill would affect children, which is the main reason for delaying its passing. The Constitutional Court has suspended the operation of the order of constitutional invalidity for a period of 24 months allowing Parliament to finalize the legislative reform process. The date by which the defect must be corrected by Parliament is September 28, 2024.] 

Unless registered with the South African Health Products Regulatory Authority (Saphra, formerly the Medicines Control Council), products such as cannabis oils are still illegal on the open market.
The Department of Health, along with Saphra, may approve licenses to individual patients and medical professionals to gain access to cannabis-containing medicines, which are otherwise unregistered in South Africa. Several such applications have been approved by Saphra for use in specific patients.
In addition, persons can now grow and use their own cultivated marijuana to aid in their recovery.
The Medicines Act allows Saphra to issue licenses to members of the public to grow marijuana for medicinal and research purposes. These licenses may be issued for activities such as the cultivation of cannabis or cannabis resin; to extract or test cannabis; and/or to manufacture a medicine which contains cannabinoids. Before a medicine can be made available to the market (the market being patients who are prescribed such medicines by licensed medical practitioners), the medicine must be evaluated and registered with Saphra.
The issuance of these licenses is subject to strict requirements and the growers and their operations are subject to strict regulatory oversight. Part of the reason for these strict requirements for large-scale cultivation of cannabis is to fulfil South Africa’s international obligations to prevent the diversion of cannabis to the illicit market.
e. EU General Data Protection Regulation
Businesses in Africa which process customer data from the European Union (EU) must ensure that they are fully compliant with the EU General Data Protection Regulation (GDPR), effective as of May 2018.
The GDPR has consequences for organizations in Africa and noncompliance exposes these organizations to substantial fines and possible damage to reputation.
The GDPR is set to be the biggest challenge in EU data protection law in two decades and will affect the way companies collect, process, store and transfer personal data in and out of the EU. Companies in Africa doing business with the EU should assess how the GDPR will affect their business models and data processing practices and urgently formulate a plan to address steps they need to take to be compliant. The protection not only extends to EU residents, but all individuals who find themselves in the EU. The regulation may also apply to a South African business if it has a stable presence in the EU, if the business actively offers free or paid-for goods or services to individuals based in the EU, or if the business intends to offer goods or services specifically to individuals in the EU. The GDPR also covers those South African businesses that monitor any behavior of individuals in the EU, which includes the tracking for fraud prevention purposes, location tracking by mobile apps, and collection of data via wearable devices.
Further, South Africa’s own data privacy legislation, the Protection of Personal Information Act (POPIA), 4 of 2013,[footnoteRef:43] which came into effect on November 19, 2017, but certain sections only phased in and were fully implemented by July 1, 2021.[footnoteRef:44] POPIA was prepared as a draft bill in 2009 and followed closely the regulations of the EU’s first data privacy legislation — the EU Data Protection Directive (1995). However, the EU Data Protection Directive has now been replaced by the GDPR. To the extent that certain sections of the GDPR are different from the previous EU directive, and therefore differ from POPIA as well, South African businesses doing business with the EU must ensure they are compliant with the regulations in GDPR that are not covered by POPIA. [43: Government Gazette Notice 37067 Nov. 26, 2017.]  [44: POPIA, ss. 2 to 38, ss. 55 to 109, 111 and 114 (1), (2) and (3) commenced on July 1, 2020. Essential parts of POPIA pertain to: the conditions for lawful processing of personal information; the regulation of the processing of special personal information; Codes of Conduct issued by the Information regulator; procedures for dealing with complaints; provisions regulating direct marketing by means of unsolicited electronic communication, and general enforcement of the Act.Sections 110 and 114(4) commenced on June 30, 2021. These sections pertain to the amendment of laws and the effective transfer of functions of the Promotion of Access to Information Act, 2000 (PAIA) from the South African Human Rights Commission to the Information Regulator.In terms of POPIA, all organizations must be POPIA compliant by July 1, 2021.] 

For instance, the GDPR deals with a subject’s right to data portability, which POPIA does not. It also requires data controllers to conduct data protection impact assessments, which is not required under POPIA, and the GDPR has much higher penalties for noncompliance.
On the other hand, there are many similarities between POPIA and the GDPR and some concepts and definitions are the same. For instance, a responsible party in POPIA is termed a controller in the GDPR, an operator in the context of POPIA is a processor in the GDPR, and POPIA’s information officer is a data protection officer in the GDPR.
Notable differences in the GDPR are the right to data portability (the right to obtain a copy of one’s personal data from the controller and have it transferred to another controller), the right to erasure (or the right to be forgotten), the right to restriction of processing activities (profiling) and to automated processing decisions.
Controllers will also be required to provide significantly more information to data subjects about their processing activities. These are not included in POPIA.
Consent is retained as a processing condition in the EU directive and in POPIA but the GDPR is more prescriptive when it comes to the conditions for obtaining valid consent. The key change is that consent will require a statement or clear affirmative action on the data subject.
Silence, pre-ticked boxes and inactivity will not be sufficient. The GDPR clarifies cases where consent will not be freely given (for example, no genuine choice to refuse, and clear imbalance between the data subject and controller). Data subjects must be informed of their right to withdraw consent.
The GDPR also imposes compliance obligations directly on processors, such as implementing security measures, notifying the data controller of data breaches, appointing a data protection officer (if applicable), maintaining records of processing activities, etc.
Processors will be directly liable in case of noncompliance and may be subject to direct enforcement action. Controllers and processors are required to enter into detailed processing agreements or renegotiate existing ones. Under the GDPR, controllers and processors must maintain records of processing activities. Detailed information must be kept and provided to supervisory authorities on request.
Also unique to the GDPR is that controllers are required to perform Data Protection Impact Assessments where the processing of personal data (particularly when using new technologies) is likely to result in a high risk to the rights and freedoms of individuals. Assessments are required, particularly in cases of an evaluation of personal aspects based on automated data processing, including profiling; processing on a large scale of special categories of data; or systematic monitoring of a publicly accessible area.
The GDPR retains the cross-border data transfer rules of the EU Directive, which is also contained in POPIA, but adds new ones such as certification mechanisms and codes of conduct, as well as a new, very limited derogation for occasional transfers based on legitimate interest. Country-specific authorization processes are no longer needed (with some exceptions) and binding corporate rules are formally recognized in the GDPR.
In terms of data breach notification, under the GDPR, controllers must report data breaches to the relevant supervisory authority without undue delay and, where feasible, within 72 hours of becoming aware of the breach (unless the breach is unlikely to result in a risk for data subjects’ rights and freedoms). A proper justification must accompany the notification if it is not made within 72 hours. Affected data subjects must be notified of a breach without undue delay if the breach is likely to result in a high risk for their rights or freedoms.
Similar data breach notification regulations are also contained in POPIA. POPIA stipulates that a data breach must be notified as soon as reasonably possible after the discovery of the compromise.
The GDPR also harmonizes the tasks and powers of supervisory authorities and increases fines. For major infringements (such as failure to comply with cross-border transfer rules or to obtain adequate consents), fines can be up to €20 million or, in the case of an undertaking, up to 4% of the total worldwide annual turnover of the preceding financial year (whichever is higher). POPIA proposes a fine or imprisonment of between R1 million and R10 million or one to 10 years in jail for breaches of the data protection law.[footnoteRef:45] [45: The Information Regulator imposed a R5 million fine on the Department of Justice and Constitutional Development (DoJ&CD) at the beginning of July 2023. This is the first time a South African organization has been fined under the country’s POPIA data privacy law. The DoJ&CD, it was fined after it failed to take measures to protect personal information following a ransomware attack in 2021. The Information Regulator has warned that more fines are coming for organizations that violate POPIA.] 

Comment: Organizations in South Africa doing business with the EU should urgently implement a cross-border data transfer strategy that includes compliance with the GDPR, even if they are already POPIA compliant.
2. General Regulation of Business
a. Monopolies
Monopolies are not prohibited per se.[footnoteRef:46] However, a merger transaction that will create a monopoly is likely to be prohibited, as are a wide range of restrictive trade practices, such as price fixing, market sharing arrangements, collusive tendering and minimum resale prices. The purpose of these restrictions contained in the Competition Act[footnoteRef:47] is to encourage competition and market efficiency and to allow new businesses entrance into a given market. [46: Certain of the information regarding monopolies and competition has been obtained from Lesley Morphet, partner and co-head of the South African Competition Law practice at Fasken, a Canadian international business law firm.]  [47: Act 89 of 1998 as amended by Act 1 of 2009: Competition Amendment Act, 2009.] 

Comment: Even though a large number of deals have been referred to the Competition Commission[footnoteRef:48] since its inception, this does not seem to have reduced the flow of deals. [48: The Competition Commission is a statutory body constituted in terms of the Competition Act, 89 of 1998 by the Government of South Africa and empowered to investigate, control and evaluate restrictive business practices, the abuse of dominant positions and mergers to achieve equity and efficiency in the South African economy. Any firm, individual or association of individuals or firms may lodge a complaint with the Competition Commission if there is a reasonable suspicion that a contravention of Chapter 2 is taking place or has taken place. The Commissioner may also initiate a complaint on the same grounds. In terms of Competition Act s. 45(1), the Commission must investigate all complaints that fall within the jurisdiction of the Act.In addition to the Commission’s goals in terms of merger control and prohibited practices, the commission has undertaken to expand its advocacy role in the year ahead. The Commission noted its intention to continue its partnerships with the countries of the BRICS (Brazil, Russia, India, China, and South Africa) and other African competition regulators with a particular focus on sharing expertise and capacity-building.] 

In South Africa, the implementation or partial implementation of the Competition Amendment Act was implemented as of May 1, 2016. From that date, Section 73A (1), (2), (3) and (4) of the South African Competition Act (‘Competition Act’), 1998, as amended, came into effect. Section 73A criminalizes participation by directors or persons with management authority in any price fixing, market allocation or collusive tendering with competitors. This personal criminal liability extends to directors and managers who have knowledge of cartel activities, but who do nothing about it. A person convicted of a Section 73A offense is liable for imprisonment not exceeding 10 years and/or a fine not exceeding R500,000. Since Section 73A comprises criminal conduct, prosecution of the directors or managers of a firm will be conducted by the National Prosecuting Authority (NPA), rather than the competition authorities. The NPA’s prosecution can only proceed after a finding by the Competition Tribunal (the ‘Tribunal’) or the Competition Appeal Court (CAC) that the firm has engaged in cartel conduct or after the firm has admitted to having engaged in cartel conduct by virtue of a consent agreement.
Comment: The prosecution of the firm before the Tribunal or the CAC and the individual in the criminal courts gives rise to an interesting dilemma. The Competition Commission can offer indemnity to a firm in terms of its Corporate Leniency Policy, but not to an individual. While the Commission can make submissions to the NPA in support of leniency for the director or manager, these submissions are not binding and the NPA has the ultimate say. This may result in a director or manager being unwilling to provide a complete and truthful disclosure to the competition authorities in pursuit of indemnity for the company, in fear of a criminal sanction. The introduction of personal criminal liability introduces a new level of punishment for cartel conduct in South Africa.
An amendment to the prohibition on price discrimination by dominant firms in section 9 of the Competition Act will make it almost impossible for companies operating in South Africa to determine whether their pricing is compliant.
The restriction, which was passed by parliament and the National Council of Provinces late in 2018, prohibits a supplier with more than 35% of any market from charging a different (higher) price to ‘small and medium businesses or firms controlled or owned by historically disadvantaged persons’ if this impedes the ability of these firms to ‘participate effectively.’
Dominant firms will not be able to justify a difference in the price charged to these firms if it is based on the volume of products or services they purchase. The only defenses are if the price differences arise from ‘differing places to which’ or ‘methods by which’ goods or services are supplied to different purchasers; or if the prices constitute an act of good faith to meet a competitor’s prices or is in response to a change in market conditions.
Suppliers must first determine whether they are a ‘dominant’ firm and hence subject to a restriction at all. If they are dominant (or potentially dominant) in terms of the Competition Act, they must then assess whether they are charging the same price to ‘small and medium businesses or firms controlled or owned by historically disadvantaged persons.’
On July 12, 2019, the Competition Amendment Act 2018 came into effect. Included in the amendments is the introduction of updated definitions relating to small and medium sized businesses. ‘Medium-sized business’ means a separate and distinct business entity, predominately carried out in any sector or subsector of the economy mentioned in column 1 of the schedule to the Gazette[footnoteRef:49] (which includes agriculture, mining, construction and retail), and satisfying the applicable criteria for a medium-sized business mentioned in columns 3 and 4 of the schedule (which set out certain thresholds based on the total full-time equivalent paid employees and total turnover). [49: Proclamation No. 46 of 2019 in Government Gazette No. 42578. Available at https://www.comptrib.co.za/Content/Documents/Legislation%20And%20Forms/The%20Competition%20Act/Proclamation-of-the-commencement-of-certain-sections%20of-the-Competition-amendment-Act%202018.pdf.] 

Note: The outline[footnoteRef:50] regarding abuse of dominance includes a list of factors to be taken into account when determining whether a price is excessive, such as the respondent’s’ price-cost margin and internal rate of return, the length of time prices have been charged, and the structural characteristics of the relevant market. [50: Competition Commission South Africa. Abuse of Dominance. Available at http://www.compcom.co.za/abuse-of-dominance/.] 

Further amendments that have been made to the Competition Act 2018 include the Competition Commission reinstating its advisory opinion service (which had been discretionary). The commission is thus statutorily obliged to issue nonbinding advisory opinions. In addition, the Competition Commission may study the impact of earlier decisions by the Commission, Tribunal or the CAC. These impact study reports will then be published in the Government Gazette and tabled by the minister in the National Assembly. Also, improvements have been introduced which will enhance the market inquiry process. These inquiries are required to be completed in 18 months. The Commission’s potential findings and actions following an inquiry are now binding, unless challenged in a tribunal. The expanded market inquiry section also places a duty on the Commission to remedy structural features identified as having an adverse effect on competition in a market, including the use of divestiture orders. The amended Act provides that a divestiture may only be competently imposed by the Tribunal on the recommendation of the Commission.
In 2015, the South African Competition Commission and Namibian Competition Commission entered into a Memorandum of Understanding (MoU) to promote cooperation in competition law enforcement and policy. This is the second MoU entered into between two African competition authorities, the other being between the Common Market for Eastern and Southern Africa (COMESA) Competition Commission and the Malawi Competition and Fair Trading Commission.
The heads of Competition authorities from the BRICS group also signed a memorandum of understanding to cooperate in the field of competition policy setting to share best practices and conduct joint studies in the competition law sector in the BRICS countries.
In terms of the Competition Act, a party to a merger that is in excess of certain turnover/asset thresholds is required to notify the South African competition authorities of the merger (see further under b., below). Failure to notify a merger, or the implementation of a merger without the prior approval of the competition authorities, may result in the imposition of an administrative penalty. Similarly, any party engaged in prohibited practices also exposes itself to administrative penalties. These penalties can be substantial and can be up to 10% of the offending party’s turnover in, and exports from, South Africa.
The Competition Act recognizes the concept of dominant positions and prohibits dominant entities from abusing that dominance. A firm that has over 45% of the market for a relevant product or service in South Africa is deemed to be dominant; if the group has between 35% and 45% of a market, there is a rebuttable presumption of dominance; if the group has less than 35% of a market, there is a presumption that the group is not dominant unless dominance is shown to exist. In these instances, a firm is considered to be dominant if it is found to have market power, which means if the firm has the power to control prices, to exclude competition or to behave to an appreciable extent independently of its competitors, suppliers or customers.
Firms that are regarded as dominant are not permitted to engage in a range of practices that would impede competition, including excessive or predatory pricing, refusal to supply or refusing access to facilities, where it is economically feasible to do so. A dominant firm may not engage in price discrimination.
b. Mergers
The Competition Act recognizes three categories of merger: large, intermediate, and small.[footnoteRef:51] [51: A “merger” is defined widely so as to include any acquisition or establishment of control over the whole or part of the business of another firm, whether through the purchase or lease of the shares, assets or an interest therein, or through amalgamation or by some other combination with the other firm.] 

Large mergers are those where the greater of the assets or turnover of both parties in South Africa combined is R6.6 billion or more, and where the greater of the assets or turnover of the target is R190 million or more.
Large mergers cannot be implemented without the approval of the Competition Tribunal. The matter is first referred to the Competition Commission, which reviews the proposed transaction and then makes a recommendation to the Competition Tribunal, which ultimately decides whether to approve the proposed transaction.
A person affected by a decision of the Competition Tribunal may appeal to the Competition Appeal Court (CAC). The decision of the CAC is final and cannot be further appealed except in very limited circumstances.
A proposed merger is intermediate if it is smaller than a large merger, but the combined assets or turnover, whichever is greater, of both parties in South Africa is R600 million or more and the assets or turnover of the target are/is R100 million or more.
Intermediate mergers may not be implemented without the prior approval of the Competition Commission. If any party is dissatisfied with the decision of the Competition Commission, the matter may be appealed to the Competition Tribunal.
Small mergers are those below the parameters for intermediate mergers. These may take place without the Competition Commission having to be approached, but the Commission may, for a period of six months after implementation, require the parties to give notice if the transaction raises competition or public interest concerns, and the parties may then not take any further steps towards implementing the merger until approval is granted. The Competition Commission has published revised guidelines on small merger notifications. In addition to the current requirements for notification, the commission must now be notified of mergers or acquisitions if any of the parties to the transaction, or firms within their group, are subject to an investigation by the Commission at the time of the transaction or are respondents to pending proceedings referred by the Commission to the Competition Tribunal. These revised guidelines are intended to address concerns that acquisitions of new, innovative companies in the digital sphere may be evading regulatory scrutiny due to acquisitions or mergers occurring at the start-up or growth stages of the target company.
In March 2019, the Competition Commission published the final version of its ‘Guidelines for the determination of administrative penalties for the failure to notify mergers and the implementation of mergers contrary to the Competition Act, No. 89 of 1998, as amended.’ The guidelines became effective on April 1, 2019 and set out how the Commission will determine monetary or administrative penalties for failure to notify mergers and/or prior implementation of mergers in contravention of the Act.
The Act empowers the Competition Commission to issue guidelines on any matter in its jurisdiction, but the guidelines are not binding and do not preclude it from exercising discretion. In fact, the Commission has indicated the guidelines will not apply where offending conduct is ‘willful or deliberate,’ and the maximum allowable penalty will be sought in such instances.
The Act obliges parties to ‘intermediate’ and ‘large’ mergers to notify the Commission of their mergers. Provided the requirements for ‘intermediate’ or ‘large’ mergers are met, it is prohibited to implement such mergers without the requisite unconditional or conditional approval. The Act provides for an administrative penalty not exceeding 10% of a firm’s turnover in South Africa and its exports from South Africa in the preceding financial year in addition to other powers, such as ordering divestiture or declaring provisions of the merger agreements void.
The Commission has indicated that in light of increasing failures to notify and/or prior implementation contraventions of the Act, it sought to introduce the guidelines as a deterrent to transactions that could give rise to distortions in the market, anticompetitive effects or public-interest concerns and to encourage compliance with the Act. The Commission took into account regimes in other jurisdictions as well as nuances particular to merger control which may not be suited to direct importations of guidelines for calculating penalties in cartel or abuse of dominance situations.
In essence, the guidelines involve a five-step approach: 
(i) Determination of the nature of the agreed type of contravention;
(ii) Determination of the base amount;
(iii) Consideration of the duration of the contravention with an additional amount to be added to the base amount having regard to the number of months over which the contravention occurs;
(iv) Assessment of aggravating, and mitigating factors, the weighting of which may result in the amount calculated in step three being adjusted upwards or downwards; and
(v) Consideration of whether the penalty amount calculated is in accordance with the statutory limit provided for in the Act, which stipulates that the administrative penalty may not exceed 10% of the firm’s annual turnover in South Africa and its exports from South Africa during the preceding financial year.
Note: The amendments to the Competition Act 2018 provide for the imposition of administrative penalties for all contraventions of the Act, even offences in respect of non-specific contraventions — for example: an administrative penalty may be imposed for all prohibited practice offences.
Significantly, a new provision increases the maximum administrative penalty to 25% of a firm’s annual turnover, if a firm’s anti-competitive conduct is substantially a repeat by the same firm of conduct previously found to be a prohibited practice.
In addition, the administrative penalty may be increased by the percentage of turnover of any firm that controls the firm that is found to have engaged in a prohibited practice and to make the controlling firm jointly and severally liable for the penalty.
The guidelines clearly indicate the commission’s zero tolerance approach to failure to notify and/or prior implementation contraventions of the Act as it contemplates the imposition of the harshest penalties yet for these offences.
The guidelines provide useful insight into the methodology likely to be used by the Competition Commission in computing failure to notify and/or prior implementation penalties and even list non-exhaustive instances of conduct likely to constitute contraventions as illustrated through the case law over the preceding years.
While administrative penalties in these instances are generally paid by the acquiring firm and the seller, the guidelines indicate the possibility of penalties, depending on the circumstances, being levied on only the acquiring firm, only the seller, only the target and/or the holding company of the firms.
In assessing whether a merger will substantially lessen or prevent competition in the relevant market, the competition authorities must consider a number of factors (listed in the Competition Act) which serve to assess the strength of competition in the relevant market and the probability that after the merger the firms in the market will behave competitively or in a collusive manner.
Even if a merger is likely to substantially prevent or lessen competition, the competition authorities can approve it if: 
The merger is likely to result in a technological, efficiency or other pro-competitive gain which is greater than the negative effects of the merger; or
The merger can be justified on public interest grounds.
After evaluating all of the above factors, the Commission decides whether the merger should be approved unconditionally, approved subject to specified conditions, or prohibited.
What is clear is that the objective of the Commission continues to ensure that there is proper and sufficient information disclosure in relation to public interest matters for purposes of its merger assessment and decision-making.[footnoteRef:52] [52: Additional factors for the competition authorities to consider when assessing a merger came into effect on July 12, 2019. These factors include: (i) the extent to which a party to a merger is related to another firm in a related market through ownership or common shareholders or directors, and (ii) any mergers engaged in by a party to a merger for such period as may be stipulated by the commission.These provisions are aimed at targeting the concerns around the exchange of competitively sensitive information, creeping concentrations and the erection and maintenance of strategic barriers to entry.Additional public interest considerations introduced, include: (i) the ability of small businesses to effectively enter into, participate in and expand within the market; (ii) the promotion of a greater spread of ownership, in particular to increase the levels of ownership by historically disadvantaged persons and workers in firms in the market; (iii) an amendment which empowers the commission or tribunal to make any appropriate decision regarding any condition relating to a merger; and (iv) a provision allowing the minister to appeal against commission or tribunal decisions to the Competition Appeal Court.] 

Beyond encouraging the disclosure of proper and sufficient information, what is also apparent from the guidelines is that the Commission has introduced and adopted a robust approach in considering constitutional rights in relation to the public interest considerations as contemplated in Section 12A(3) of the Competition Act 89 of 1998 (“the Act”). This is particularly in relation to Section 12A(3)(a) of the Act, which considers the effect of a merger on a “particular industrial sector or region.”
On February 1, 2019, the Constitutional Court confirmed the principle that acquisitions of control by a single controller that have been approved by the competition authorities are one-off affairs and need not be re-notified.[footnoteRef:53] [53: Competition Commission of South Africa v. Hosken Consolidated Investments Ltd. and Another 2019 (3) SA 1 (CC) ZACC 2, 2019(4) BCLR 470 (CC) 2019 (3) SA 1 (CC), available at https://collections.concourt.org.za/handle/20.500.12144/34606.] 

Further to the above, there are competition law cooperation agreements being signed regularly between national and regional regulators in Africa, as well as with their counterparts abroad. These agreements facilitate regulator cooperation. In addition, the South African Development Community (SADC) nations have signed a cooperation agreement between themselves with regard to anti-competitive conduct.
Comment: For reasons of apparent pragmatism, merging entities often choose not to notify African jurisdictions if they feel the detection risks and prosecution likelihood are low, however this is set to change as the various competition bodies are becoming more aggressive in terms of punishing anticompetitive conduct.
c. Restrictive Trade Practices
The Competition Act generally prohibits both horizontal and vertical restrictive trade practices, and abuse of a dominant position, as mentioned in a., above.
(1) Horizontal Restrictive Trade Practices
Horizontal restrictive trade practices are arrangements between parties in a horizontal relationship, i.e., competitors or potential competitors, that have the effect of substantially preventing or lessening competition.
Horizontal restrictive trade practices fall into two categories: 
(i) Practices involving behavior that is regarded as so repugnant that it is prohibited in all circumstances. These comprise price fixing, the division of markets, and collusive tendering;
(ii) Any other collusive practice between competitors, which is generally prohibited, unless a party to such an agreement can show that technological, efficiency or other pro-competitive gains outweigh the negative impact on competition.
Dawn Consolidated Holdings (Pty) Ltd. successfully appealed a decision by the Competition Tribunal which found that Dawn and an entity in which it held a shareholding, Sangio Pipe (Pty) Ltd (Sangio), had engaged in market division in contravention of section 4(1)(b)(ii) of the Competition Act, No. 89 of 1998 (as amended) (Competition Act). The conduct of the parties in this case was not unusual in business transactions and the tribunal’s decision (but for being overturned on appeal) could have set a precedent which would have caused concern for businesses given the penalties and criminal consequences that firms face in collusion contraventions. The CAC was called on by Dawn to decide whether a non-compete clause contained in a shareholder’s agreement amounted to collusion.[footnoteRef:54] [54: Dawn Consolidated Holdings (Pty) Ltd. and Others v. Competition Commission (155/CACOct2017) [2018] ZACAC 2 (May 4, 2018), available at http://www.saflii.org/za/cases/ZACAC/2018/2.html.] 

The court’s decision in Dawn Consolidated Holdings is important in reaffirming the principle that non-compete clauses may serve permissible objectives from a competition law perspective, but this is provided that they may be legitimately characterized to provide protection and not that which constitutes collusion.
Comment: Companies should thus consider the commercial and competition law implications of non-compete clauses as the detail is critical in determining whether or not such restraint may be in breach of the Competition Act.
(2) Vertical Restrictive Trade Practices
The other category of restrictive trade practices comprises vertical restrictions involving arrangements between companies and their customers and/or suppliers.
The only vertical restriction that is prohibited outright is resale price maintenance. However, the supplier or producer may recommend a minimum resale price provided the recommendation is not binding and, if the price is stated on the product, the words “recommended price” appear next to the stated price.
In the case of other restrictions (for example, restrictive supplies and licensing), the party creating the restriction is again entitled to make a case to the Competition Commission that the restrictions, while reducing competition, have technological, efficiency or other pro-competitive benefits that outweigh the negative impact on competition.
d. Price Controls
In the past, South Africa had various price controls imposed by the government, for example, with respect to the price of bread and fresh milk. This is, in general, no longer the case.
However, in a major departure from free market principles, the government introduced regulations to the Medicines and Related Substances Act[footnoteRef:55] whereby manufacturers of medicines (pharmaceuticals) have been required to adopt a uniform price for all nongovernment customers. They are no longer allowed to grant discounts (often substantial) to selected major customers. [55: Act 101 of 1965.] 

e. Anti-Competitive Information Exchanges and 
Market Inquiries
Cross-directorships, for the purposes of competition law, are relevant where one individual serves as a director on the boards of two or more competing firms. The risk that is created through cross-directorships is that a director sitting on the board of two competing firms has the means to pass on, whether intentionally or not, competitively sensitive information such as the pricing plans, cost structures and strategies from one firm to another.
In response to this potentially harmful situation, the Competition Commission has issued final guidelines on the exchange of information between competitors.[footnoteRef:56] These guidelines were finalized and published in early 2023. The aim of these amended guidelines is to provide guidance to public and private stakeholders, as well as industry associations, on the sharing of information. [56: Guidelines on the Exchange of Competitively Sensitive Information between Competitors under the Competition Act No. 89 of 1998 (as amended). Available at https://www.gov.za/sites/default/files/gcis_document/202302/48104gon3084.pdf.] 

While the amended guidelines provide more clarity on the approach of the competition authorities to information exchanges, it is important for firms to be able to act preemptively and identify potential ‘risk areas’ where the exchange of information may give rise to a contravention of the Competition Act.
While the obvious high-risk scenarios are direct competitor meetings and gatherings of industry associations, the existence of cross-directorships between competing firms has specifically been singled out as a potential risk area for anti-competitive information exchanges. The amended draft guidelines should serve as a warning to firms that the commission may be taking an even closer look at the competitive dynamics between rival firms within this context.
The relevance of cross-directorships between competing entities has been further amplified by the commission’s research note published in May 2017, entitled “Cross-Ownership and Cross-Directorships in the South African Private Health Sector.”[footnoteRef:57] The publication of this note by the Competition Commission serves as a strong indication the commission is intent on establishing the existence of cross-directorships between rival firms, which in turn will likely result in the Commission closely examining the industries in which such cross-directorships are present. [57: Cross-Ownership and Cross-Directorships in the South African Private Health Sector. Available at http://www.compcom.co.za/wp-content/uploads/2020/03/Research-Note-Cross-Ownership-and-Cross-Directorship.pdf.] 

With specific reference to the healthcare market, the Commission’s research note states that cross-ownership and cross-directorships have been identified as factors potentially affecting competitive dynamics in the market.
Comment: Market participants must be aware and guard against the implications and many potential pitfalls of cross-directorships in an antitrust context. Participants at risk should therefore take appropriate measures to mitigate these risks to eliminate the proverbial ‘structural link’ at the end of the interlock.
A case that has important implications in the competition landscape within South Africa is the Media24 victory relating to predatory pricing. The Competition Appeal Court (CAC) handed down its ruling in March 2018.
The CAC found in favor of the media giant by upholding its appeal and setting aside a Competition Tribunal decision in terms of which Media24 was found guilty of predatory pricing, in contravention of the Competition Act, No. 89 of 1998 (as amended).
The genesis of the allegations of Media24’s misconduct goes back more than 14 years and is set against the backdrop of the Goldfields area, in and around Welkom. The main actors were two community newspapers: Forum (owned by Media24 in addition to another publication owned by Media24 in the Goldfields area) and GNN, an independently owned competitor to Media24’s publications in the area.
The Competition Commission referred its complaint against Media24 to the Competition Tribunal in 2011. Media24 was accused of selling advertising rates which were grossly discounted to drive GNN out of the market. The allegations were that Media24 used its Forum publication as a so-called fighting brand to prevent competition as well as entry or expansion in the market.
The allegations of misconduct related to the sale of advertising space, the lifeblood of the community newspaper concerned. The Commission argued that this was predatory pricing, a contravention in terms of Section 8(d)(iv) of the Competition Act, alternatively Section (c).
On September 8, 2015, the tribunal found Media24 guilty of an exclusionary act as a dominant firm in contravention of Section 8(c), in that, through its Forum publication, Media24 priced below its average total costs (i.e., all total costs, including fixed and variable, divided by output); had intent to predate its competitor; and had the ability to recoup, in a subsequent period, what it lost during its predation strategy. The tribunal found that this had an anti-competitive effect and that there was no evidence of justifications or benefits from a competition law perspective that outweighed the anti-competitive effect.
The tribunal did not find a contravention under Section 8(d)(iv) as this provision legislatively requires a conviction on the basis of sales being made below marginal or average variable costs, which the evidence did not support. The tribunal held that applying a benchmark of average total costs coupled with predatory intent on the part of Media24 was sufficient contravention under Section 8(c).
Media24 appealed the decision to the CAC. The court confirmed the legislative requirements of Section 8(d)(iv), including that a prosecution under that section requires a conviction based on sales made below marginal or average variable costs, which was not evidenced to have occurred.
The CAC disagreed with the tribunal and found that average total costs, coupled with predatory intent, was not the appropriate benchmark to use to satisfy a predation contravention under Section 8(c). The court found that pricing below a benchmark of average avoidable costs, being the costs a firm could have avoided if it did not make use of a predation strategy, was the more appropriate benchmark to use in assessing predatory pricing as, economically, this was how a comparison could be made to assess what an equally efficient competitor would price at.
The CAC disregarded predatory intent as being a prerequisite to sustain a contravention of predatory pricing under Section 8(c) and further disagreed with the tribunal regarding the inclusion of lost opportunity costs in the benchmark standard for assessment.
Comment: It would seem that, going forward, the court’s judgment may have positive implications for competition as its rejection of the cost benchmark of average total costs for predatory pricing cases will mean that dominant firms will be able to take into account synergies and efficiencies in their business activities. This could result in the offering of lower prices without fearing a conviction of the Competition Act — with beneficial implications to consumer welfare.
The court’s rejection of intent as a pre-requisite for a contravention also serves to clarify the requirements for a predatory pricing contravention and removes a variable which can often be difficult for purposes of assessing a contravention — given that intention to compete vigorously is also at the heart of healthy competition.
The Commission has stated that in an effort to protect consumers and increase consumer satisfaction, it will now prioritize filed cases according to importance as part of its strategy to tackle cases that have a significant effect on consumers. The primary aim of the Commission is to prevent anti-competitive behavior and price fixing, thereby ensuring that consumers are given fair purchase choices with prices that are competitive. Thus, the objective behind the competition law is to ensure economic growth and job creation.
f. Securities Regulation
There is one licensed exchange in South Africa, the JSE Limited, for the listing of equity and debt securities. Previously, debt securities were listed on and regulated by the Bond Exchange of South Africa (BESA), which was a licensed exchange separate from the JSE. However, BESA became a wholly owned subsidiary of the JSE in June 2009. The listing of debt securities is now regulated by the JSE in terms of the Debt Listings Requirements.
The JSE has for some time been attempting to merge with allied markets, that is, the bond market and the futures or derivatives market.
The JSE merged with the South African Futures Exchange Market (SAFEX) so that there are now two financial markets in South Africa: the JSE and the Bond Exchange.[footnoteRef:58] [58: The Financial Sector Conduct Authority published its approval of the amendments to the JSE Listings Requirements in May 2022. The amendments called ‘Cutting Red Tape Amendments’ came into effect on June 1, 2022. These amendments are aimed at creating a more enabling environment to encourage new listing and disincentivize further delistings.] 

The relevant statutes governing securities offerings are: 
(i) The Companies Act, 2008 (the Companies Act);
(ii) The Collective Investment Schemes Control Act, 2002 (CISCA);
(iii) The Financial Advisory and Intermediary Services Act, 2002 (the FAIS Act);
(iv) The Financial Markets Act, 2012 (the Financial Markets Act), which repeals The Securities Services Act, 2004 (the Securities Services Act); and
(v) The Banks Act, 1990 (the Banks Act).
The Financial Sector Regulation Act 9 of 2017 was adopted by the National Assembly in December 2016 after years of preparation by the National Treasury and careful deliberation by Parliament’s standing committee on finance. The financial sector reforms have paved the way for a “twin peaks” model[footnoteRef:59] of financial regulation through the creation of two regulatory authorities for prudential and market conduct, respectively. (See II.A.3., above.) [59: Implemented April 1, 2018.] 

Parliament has passed the submission of the Financial Sector Laws Amendment Act 23 of 2021. The Act designates the South African Reserve Bank (SARB) as the Resolution Authority and enhances the SARB’s regulatory tools for discharging its statutory mandate of ensuring the stability of the financial system. It also introduces a critical element to the regulatory system on how to deal with a failing bank or other systemically important financial institutions to protect financial stability in a way that reduces reliance on the fiscus. Further, it sets out the provisions to introduce, for the first time, an explicit, industry-funded deposit insurance scheme to protect qualifying depositors’ funds up to a specified limit when a bank fails.[footnoteRef:60] [60: Further detail regarding the content of the Act is available at https://www.gov.za/speeches/treasury-tabling-financial-sector-laws-amendment-bill-11-jun-2020-0000.] 

These additional requirements take the form of threshold listing requirements, and then, after the company has listed, ongoing disclosure and other public policy requirements.
A company wishing to list on the JSE has the choice of two sections, namely, the main board and the Alternative Exchange (hereinafter, Alt X).
For listing on the Main Board, the candidate company or group must have at least 20% of each class of equity securities held by the general public.[footnoteRef:61] It must also have not less than 25 million equity shares in issue. [61: The definition of ‘public shareholders’ has been narrowed down. Shares held by a director’s extended family or by prescribed officers or which are held by any person subject to a six-month or longer restricted trading period imposed by the issuer, are no longer regarded as being held by the public. Prior to listing, the board of directors and the sponsor will be required to make a positive statement to the JSE that the public shareholder requirement has been achieved and evidence the basis for this conclusion. Where the listing is by way of introduction, the board of directors will additionally be required to make the positive statement confirming this requirement in the pre-listing statement.] 

The company or group must have a subscribed capital of R50 million and audited financial statements for the preceding three financial years, the last of which reported an audit profit of R15 million before taxation and after taking account of the headline earnings adjustment on a pre-tax basis. The JSE may, in its absolute discretion, list a company which is in its development stage (other than a mineral company) and which does not have the required profit history — this is, however, subject to specific criteria being met. It should be noted that investment entities, mineral companies and property companies that are listed on the Main Board have certain modified criteria for listing. The Financial Sector Conduct Authority approved amendments to the JSE listings requirements which became effective as of June 1, 2022.[footnoteRef:62] [62: These amendments have been made with the idea that the global regulatory landscape is constantly evolving and therefore a balance needs to be struck between creating an enabling regulatory environment for issuers, while protecting against market abuse and manipulation, and the possibility of corporate governance being eroded. The amendments apply to both the Main Board and the AltX. Available at https://www.jse.co.za/sites/default/files/media/documents/Cutting%20Red%20Tape%20Amendments_0.pdf.] 

Candidates wishing to list on Alt X must have a share capital of at least R2 million (including reserves but excluding minority interests and revaluations of assets and intangible assets that are supported by a valuation by an independent professional expert acceptable to the JSE and prepared within the previous six months). There must be a minimum of 10% of shareholders for each class of equity security.
Aside from the threshold requirements for the listing itself, other restrictions are imposed by the JSE that go beyond company law.
If a listed company wishes to buy back its own shares, it may do so, subject, inter alia, to the preservation of liquidity and solvency.[footnoteRef:63] [63: The Companies Act 71 of 2008, ss. 46 and 48.] 

There are also cumulative restrictions on the proportion of shares that may be held by a share trust for the purposes of any share incentive/option schemes (i.e., schemes used to incentivize staff). This proportion is limited to 20%.[footnoteRef:64] [64: JSE Listings requirements, Schedule 14, para. 11.] 

Another requirement of the JSE that goes beyond company law is that the JSE now requires each director’s remuneration to be separately identified in the annual report.[footnoteRef:65] (The equivalent company law requirement is merely that the aggregate of all directors’ remuneration be so disclosed.) [65: JSE Listings requirements, s. 8.61(1).] 

An important requirement of the Companies Act is that if a company’s auditor determines that the annual financial statements do not comply with one of the accounting statements issued by the Accounting Practices Board of the South African Institute of Chartered Accountants (SAICA), this fact must be stated in the annual report, and the impact of such departure must be explained in a footnote to the report.[footnoteRef:66] [66: Companies Act, Schedule 4, para. 5.] 

The Corporate Laws Amendment Act[footnoteRef:67] proscribes any accounting practices that deviate from the pronouncements of SAICA. This brings company law in line with the JSE, which requires adherence to international quality standards (i.e., statements of Generally Accepted Accounting Principles (GAAP or “big GAAP”)). However, this no longer applies. Domestic, listed companies have been required to subscribe to the International Financial Reporting Standards (IFRS) for financial periods beginning as of December 1, 2012. Foreign companies listed on the JSE are required to make use of IFRS if their primary listing is on the JSE; if their listing on the JSE is a secondary one, they may choose to continue using their home market GAAP. [67: Corporate Laws Amendment Act, No. 24 of 2006. This Act came into effect on December 14, 2007 and applies to the first financial year commencing after December 14, 2007.] 

Essentially, a public interest company may freely issue or transfer shares, while a limited interest company must be closely held.
An important aspect of securities regulations is that insider trading is outlawed by the Insider Trading Act.[footnoteRef:68] The regulatory authority is the Financial Services Board (FSB), which is assisted by the Insider Trading Directorate. [68: Act 135 of 1998.] 

Insider trading is defined as knowingly making use of sensitive information acquired by the insider before it is in the public domain. The information acquired by the insider must be price sensitive information. The offense relates only to listed securities and financial instruments.
While insider trading laws have been on the books for decades, there has never been a successful prosecution. The government has, therefore, amended the law to provide for civil and criminal penalties. Before amendment, there were only criminal penalties.
As the burden of proof in a civil matter is balance of probabilities, as opposed to beyond a reasonable doubt in the case of criminal transgressions, the new law is proving more effective. Several directors who had allegedly been involved in abnormal share deals concerning their companies before the release of sensitive information have already made settlement payments.
Reports of improper trading practices within the international foreign exchange markets have sparked an initiative to regulate conduct within the South African over-the-counter markets. As a member of the G20 intergovernmental forum and to comply with its commitment to the global OTC derivatives reform, South Africa began the process of developing the appropriate legislative framework, with the Financial Markets Act (FMA) providing the backbone for the required legislative changes. In 2014, the Minister of Finance published the first draft of the FMA Regulations which in summary, created the concept of an ‘OTC derivative provider’ (ODP) and required all ODPs to be licensed, required all OTC derivatives transactions to be reported to a licensed trade repository, and enabled the Minister to designate certain OTC derivatives contracts subject to mandatory clearing through a central counterparty. The FMA Regulations were only enacted almost four years after the date of first publication for comment. The Regulations, the Criteria, and the Code are aimed at supporting the objectives of the Financial Markets Act and at ensuring that South Africa meets its international commitments to making regulatory and legislative reforms to the OTC derivatives market in alignment with international standards. Key elements of the regulations cover licensing of ODPs, trade reporting, and margin provisions.
The Financial Services Board has also mandated the JSE to move from a T+5 to a T+3 cycle; this became effective as of July 11, 2016. It is now a licensing requirement that brought South Africa in line with global best practice and created harmonization across international markets. Reducing the number of unsettled trades reduces settlement exposure and credit risk, while faster reinvestment of assets releases from the process boosted liquidity.
Furthermore, amendments to the Financial Intelligence Centre Act (FICA) clamp down even more severely on money laundering and corruption, enhancing the supervisory powers of the Financial Intelligence Centre (FIC) and introduce the concept of Prominent Influential Persons (PIPs). The FICA Amendment Act came into effect on April 1, 2019. The Act seeks to boost South Africa’s ability to combat financial crimes and address threats to the stability of South Africa’s financial system posed by money laundering and terrorism financing.
Additionally, it is important to note that on February 24, 2023, South Africa was placed on the grey list for “other monitored jurisdictions” by the intergovernmental Financial Action Task Force (FATF). As a result, the General Laws (Anti-Money Laundering and Combating Terrorism Financing) Amendment Act (GLA) was brought into full force and effect. Most of the provisions in the Act came into force on April 1, 2023. This Act, known as an Omnibus Act, has a ripple effect into other laws, some of the more important being: 
The Financial Intelligence Centre Act (FICA) — extends its scope and obligations;
Non-Profit Organisation Act — creates new registration obligations and introduces new governance and disclosure requirements;
The Trust Property Control Act — introduces new disclosure, disqualification and authorization requirements for trustees;
The Companies Act — introduces new beneficial owner disclosure and disqualification requirements and offences relating to money laundering; and
The Financial Sector Regulations.
Removal from the grey list is possible only once both the FATF and South Africa agree that all elements of the country’s specific action plan have been largely or fully addressed. FATF will start with the next round of mutual evaluations in 2024. It is expected that South Africa will then be assessed again in the 2027–2028 round of mutual evaluations.
3. Licensing and Franchising
a. Patents
South Africa is a signatory to both the Paris Convention and the Patent Cooperation Treaty and has established a somewhat imperfect but workable patent system.
Under the Patents Act 1978,[footnoteRef:69] the patenting procedure can start with the filing of a provisional specification, followed not more than 15 months later by a complete specification. The latter must contain claims that can be in any of the formats that are used internationally. Alternatively, a complete specification may be filed in the first instance, whether or not based on a Paris Convention priority. There is no official examination on the merits, and applications that are formally in order are certain to be granted. If disputes arise with competitors about validity, infringement, and other issues, and these disputes are not resolved by negotiation between the interested parties and their legal representatives, the disputes may be litigated in the Court of the Commissioner of Patents, a special tribunal sitting in Pretoria that has, for most purposes, the status of a division of the High Court. The Commissioner is appointed on an ad hoc basis from the available judges of the North Gauteng Provincial Division of the High Court, and there is no permanency in the position. [69: Act 57 of 1978.] 

The office of the Registrar of Patents attends to the keeping of records and certain administrative functions. It has not been the practice to appoint Registrars with professional qualifications and expertise in patent law. The role of the Registrar in practice is, therefore, somewhat lower in profile than the Patents Act would suggest. Patent records in the office of the Registrar are in a poor condition and it is difficult to conduct name searches with a high degree of accuracy, and almost impossible to conduct adequate subject-matter searches.
The criteria for patentability are similar to those laid down in the European Patent Convention, and patent interpretation is traditionally much the same as in Europe, and particularly in the United Kingdom. Relevant case law from other countries on matters where the legislation is approximately similar or equivalent has at least some persuasive value before the Commissioner.
Patents have a 20-year term if the periodic renewal fees are paid. No extension of this term is currently possible. There is provision in the legislation for compulsory licensing in circumstances amounting to the anti-competitive use of patent rights, but applications for compulsory licenses are rare.
Patentees are usually represented by patent attorneys, who qualify in this capacity by completing professional examinations, and who are, in addition, attorneys.
b. Trademarks and Trade Names
Trademark law and practice is regulated by the Trade Marks Act 1993.[footnoteRef:70] The Act provides for the registration of trademarks (including service marks) in classes corresponding to the International Classification. Registrable trademarks include the traditional categories, such as words, names, logos and the like, as well as nontraditional trademarks, such as color marks, sound marks, taste marks and texture marks. Registrations may be based on a Paris Convention priority or may be initiated in South Africa and be independent of the Paris Convention. [70: Act 194 of 1993.] 

Examination on the merits takes place in the office of the Registrar of Trade Marks. Marks that are inherently unregistrable, or that conflict with existing registrations in the sense of having the same or an overlapping scope, are generally rejected or limited in their scope, although there may be cases of honest concurrent use where two or more clashing trademarks may be registered but in the hands of different owners.[footnoteRef:71] [71: Irish-based Primark is a retail giant that registered a trademark in South Africa in 1976, but it has never used the trademark. The Supreme Court of Appeal declared Truworths the victor in a dispute — Truworths Ltd v. Primark Holdings (989/2017) 2018 ZASCA 108 — granting Truworths’s application to have Primark’s PRIMARK trademark registration expunged from the Trade Marks Register. The judgement overturned a Pretoria High Court ruling and stated that Primark’s use of the brand in South Africa in the past five years was ‘tenuous in the extreme.’ The real importance of the Truworth’s judgement is the legal tests it proposes: extending the test espoused by the Gap (2005) and McDonald’s (1996) cases by giving clarity on the test for ‘well-knownness’ in South Africa.The essence of the case came down to whether Primark is a well-known mark in South Africa. This is based on the statutory proviso to s. 27(1) (i.e. s. 27(5)) of the Trade Marks Act, which prevents expungement of a well-known trademark, even if it has not been used for the requisite five years. If PRIMARK was a well-known trademark, it would fall outside the ambit of section 27 and could therefore not be expunged from the Trade Marks Register.Section 35(1A) provides assistance in determining whether a mark is well known for the purposes of s. 35(1), by stating that: “. . . due regard shall be given to the knowledge of the trademark in the relevant sector of the public, including knowledge which has been obtained as a result of promotion of the trademark.”This provision was inserted into the Trade Marks Act after the often-cited McDonalds case. Two questions emerged in the McDonalds case: (i) Must the mark be well known to all sectors of the population; and (ii) whatever the relevant sector of the population may be, what degree of awareness within that sector is required before a mark can properly be described as well known?Both sides in the PRIMARK case argued that different ‘relevant sectors’ applied to the question of whether the PRIMARK trademark was well known to the relevant sector of the public.It should be noted that the judgement states that, although PRIMARK had not proved its mark was well known to the relevant sector of the public in South Africa, this did not necessarily mean that Truworths would succeed in obtaining registrations for the PRIMARK trademark.The Court asserted that as long as the mark is well known in one of the relevant sectors (not all), it will be considered well known for the purposes of the Act.] 

The Supreme Court of Appeal (SCA) has handed down an important trademark judgment in the case of PepsiCo Inc. v. Atlantic Industries.[footnoteRef:72] The case dealt with the issues of distinctiveness and likelihood of confusion, with special emphasis on sub-brands. [72: (983/16) [2017] ZASCA 109 (Sept. 15, 2017).] 

PepsiCo applied to register the trademark Pepsi Twist (with and without a device) for soft drinks. The applications were opposed by Atlantic Industries (Atlantic) on the basis that they clashed with their existing registrations for Twist, Lemon Twist and Diet Twist in the name of Atlantic. PepsiCo counter-applied for the cancellation of the earlier registrations.
The basis of the cancellation claim was that “twist” is a descriptive word. The SCA disagreed. It said that, although the word did have meanings in the context of drinks — for example, “a curled piece of lemon peel used to flavour a drink,” and “a drink consisting of a mixture of two different spirits or other ingredients, such as gin and brandy, etc.” — these meanings are slang, obsolete and known to very few South Africans. The court said that most people would see Twist as an “arbitrary brand name without meaning.”
It made the important point that, regarding brand creation, a coined word is not always needed. “Like a made-up word, a common word which is arbitrary when applied to a particular product is the exemplar of a mark inherently capable of distinguishing,” it said.
The SCA made a number of points in regard to the presence and relevance of the major trademark Pepsi in Pepsi Twist: 
Although in the case of PepsiCo’s trademark the words “Pepsi” and “Twist” had equal prominence, in fair and reasonable use,[footnoteRef:73] PepsiCo could increase the size of Twist; [73: For an illustration of the application of the ‘use it or lose it’ fundamental principles of trademark law, see Westminster Tobacco Co. v. Philip Morris Products SA and Moris Material Handling Ltd. v. Morris Material Handling SA (Pty) Ltd. (829/2017) [2018] ZASCA 67 (25 May 2018), available at http://saflii.org/za/cases/ZASCA/2018/67.html.] 

Twist was the distinctive part of the trademarks Twist, Lemon Twist, and Diet Twist, which means that PepsiCo’s trademark incorporates the sole distinctive feature of Atlantic’s registrations;
The SCA also said that Twist was in fact no less inherently distinctive than Pepsi. “Because Twist in this context is non-descriptive, it has the same ability as the made-up word Pepsi to be memorable and distinguishing[,]” it said.
The SCA decided that the renown of the Pepsi trademark should not make any difference — it referred to earlier South African decisions that have said that trademarks should simply be placed side-by-side in the marketplace and extraneous factors should be ignored.
The trademark application for Pepsi Twist failed.
Officials of the office of the Registrar of Trade Marks conduct examinations of incoming applications based on a preliminary search among prior registrations and applications on file before the Registrar. Registration may take place with or without limitations imposed by the Registrar.
Note: The backlog between the time of filing and the time of examination has risen in recent years to upwards of three years, but this is considered unacceptably long by both the officials of the Registrar’s office and by the general public. Efforts are being made officially to reduce the backlog of unexamined applications and of contested matters before the Registrar, where decisions remain to be issued.
Once registered, a trademark confers powerful rights to prevent unauthorized use and copying, with remedies for trademark infringement available through litigation in the High Court if a settlement cannot be reached by negotiation.
Registered trademarks can be renewed after expiry of their initial term of 10 years upon payment of a renewal fee and completion of a corresponding official form.
Attorneys usually represent applicants for the registration of trademarks.
Unregistered trademarks exist and can confer a measure of protection, but registration is advisable for all trademarks having a value that is more than purely nominal.
Passing off is recognized in South African law as an actionable wrong.
Special forms of relief are provided for in the Counterfeit Goods Act 1997, under which certain forms of commerce in counterfeit goods may lead to criminal prosecutions.
c. Registered Designs
The appearance of manufactured articles can be protected under the Designs Act 1993.[footnoteRef:74] Registrations may be made for aesthetic designs or functional designs, or both. The borderline between the two categories is vague, and it is often advisable for a design to be registered in both categories to forestall objections by competitors if the validity of a registration is challenged. [74: Act 195 of 1993.] 

Registrable subject matter extends to practically all man-made objects, except articles which are in the nature of spare parts for machinery, vehicles or equipment. This exclusion does not in any way alter the availability of valid aesthetic design protection for appropriate features of component parts. Other articles which are unable to be registered include those that are either unregistrable or confer no substantial rights if registered.
When a design is published, it is registered, and the official file becomes open to public inspection. An application must be finalized within 12 months of the date of filing. Errors in the application documents may be corrected upon application. Disputes concerning registered designs can be taken to the High Court if they are not settled by negotiation.
Aesthetic design registrations have a term of 15 years and the corresponding term for functional design registrations is 10 years. The commencement of the duration is calculated from the application date or, if claimed, either the priority date or release date. Renewal fees are payable at the expiration of the third year from the application date, and annually thereafter.
d. Copyrights
The Copyright Act[footnoteRef:75] protects several categories of works, including literary works (i.e., works in writing or other forms of notation), artistic works (in effect any kind of graphic work), musical works, sound recordings, computer programs, cinematograph films, and broadcasts and satellite transmissions. There is also a form of publisher’s copyright in the printed version of certain works. [75: Act 98 of 1978.] 

Copyrights come into existence automatically on the creation of a relevant work and no registration is necessary or even possible, except in the case of cinematograph films, where a voluntary registration system, creating prima facie rights, is in existence under the Copyright in Cinematograph Films Act 1977.
On July 27, 2015, the Department of Trade and Industry (DTI) published the Copyright Amendment Bill (Bill) for public comment.[footnoteRef:76] The Bill proposes substantial changes to the Copyright Act of 1978 (Copyright Act), which in turn governs the protection, ownership and use of many categories of works, such as computer programs, broadcasts, art, music, films, books, documents and any other material reduced to digital or written form. On March 28, 2019, South Africa’s Copyright Amendment Bill was approved by the upper house of Parliament in South Africa, the National Council of Provinces, clearing the way for the President to sign the Bill into law — at the time of writing it has still not been signed into law.[footnoteRef:77] [76: The Bill now speaks of the “protection of authorship of orphan works by the state” instead of the protection of “ownership” (the state’s claim of ownership certainly was one of the most criticized elements of the previous Bill); and references to the protection of performers and producers have disappeared.]  [77: The ‘D Version’ of both the Copyright Amendment Bill and the Performers’ Protection Amendment Bill were adopted on June 8, 2022. Both Bills were then passed by the National Assembly on August 31, 2022. The Bills have been forwarded to the National Council of Provinces for concurrence. The Copyright Amendment Bill (CAB) has not yet been passed into law and it is not clear if it ever will, and if it does, what the expected timeframe is. While waiting for the CAB to be passed, the Constitutional Court handed down judgment in the matter of Blind SA v. Minister of Trade, Industry and Competition 1377 JOC (CC). The Court stepped in due to the lengthy delays with the enactment of the CAB and held that Sections 6 and 7 read with Sections 23 of the Copyright Act in its current form is unconstitutional, invalid and inconsistent with the rights of persons with visual and print disabilities to the extent that these provisions of the Act limit the access of such persons to published literary works, and artistic works that may be included in such literary works, in accessible format copies. Although the Court did not specifically pronounce on the Marrakesh Treaty (as this fell outside the scope of the case) it enacted an interim measure to give effect to the Marrakesh Treaty while Parliament brings it to final effect. The Performers’ Protection Amendment Bill is also still under review.] 

If the amendments proposed in the Bill are enacted, they will have significant consequences for both individuals and businesses alike, particularly those in the software, technology, education, advertising, music, film, media, and publishing industries.[footnoteRef:78] [78: A lot of support exists for the Copyright Amendment Bill locally, regionally and internationally, however, there is also strong opposition from rights-holders, mainly international and local publishing and entertainment industries, and collective management organizations, such as the International Intellectual Property Alliance, an umbrella organization of five U.S.-based trade associations from multinational film, music, software and publishing industries. The organization raised a complaint with the U.S. Trade Representative which claims that the Copyright Amendment Bill fails to provide “adequate and effective protection of U.S. copyrights.” In early March 2020, U.S. Trade Representative officials visited South Africa to conduct follow-up interviews with stakeholders. The review process is expected to continue for some months to come.] 

Some of the proposed amendments include: 
(1) Restrictions on Assignments: The Bill introduces two major restrictions on the assignment (transfer of ownership) of copyright.
First, copyright owned by the state will not be transferable. This will have important implications for the state and parties wishing to do business with it.
Second, any transfers of copyright will only be valid for 25 years (currently there are no limits on the duration of an assignment of copyright). This will impact the ability of authors and creators to monetize and deal with their works in a commercial context.
(2) State-owned Copyright: The Copyright Act currently provides that the state will own the copyright in all works made by or under the direction or control of the state. This will be expanded to include works that have been funded by the state. It is noted that the Bill does not include a threshold regarding the value of state funding and, presumably, this provision will also apply to works that are only partially funded by the state. The Bill also provides that the state will own all “orphan works,” which appears to include all works where the owner is unknown, cannot be located or is deceased. It is peculiar that the concept of orphan works includes works where the author is deceased. The implication is that on the death of an author, copyright ownership will not pass to the heirs, executors or decedent’s estate, but rather to the state. The copyright protection afforded to orphan works is also perpetual. It therefore follows that (i) the state will eventually own the copyright in all works, and (ii) it will hold those rights perpetually. Further, the above provisions are especially noteworthy in light of the fact that state-owned copyright cannot be assigned or transferred.
(3) Copyright Exceptions:[footnoteRef:79] The Bill introduces several new permissible uses of copyright that would not constitute copyright infringement, even where the copyright owner’s consent is not obtained. In this regard, the Bill also imports the United States (U.S.) inspired concept of “fair use” (including the four factors used in the United States). One example is “non-commercial” translations of literary and musical works — for example, private, educational, “public information” and research purposes, or for use in judicial proceedings and professional advice. Other examples of fair use include: cartoons and parodies; “fair and reasonable” quotations; making copies of purchased CDs and eBooks; use by publicly funded archives, libraries and museums; reproductions needed to enable use/access by persons with disabilities; and other non-commercial uses. The Bill permits temporary copies that are “transient and incidental” and that enable network transmissions between third parties or lawful uses which have no independent economic significance. This temporary copying exception seeks to make lawful some everyday uses of copyrighted works that are technically unlawful under the Copyright Act. There is also a noteworthy provision which effectively creates an exception such that trademark or brand holders cannot bring copyright infringement proceedings for parallel imports of so-called grey goods. [79: Comment: In August 2020, there were multiple presentations from the department of trade and industry to Parliament’s portfolio committee on the Copyright Amendment Bill. The ‘fair use’ section is perhaps the most important of the clauses at issue in this legislation. Parliament has created an exceptionally long list of exceptions and combined it with the signature open-ended fair-use formulation. The effect would be to leave creators thoroughly exposed to exploitation as more users claim their use is exempted from copyright protections by analogy to any one of the endless exceptions. This could thus lead to artists having to litigate every single instance of abuse, overwhelming the judicial system and bankrupting the artists in the process.] 

(4) Unenforceable Contractual Provisions: The Bill provides that contractual provisions that prevent/restrict any act that would otherwise be lawful under the Copyright Act will be unenforceable (e.g., by virtue of a copyright exception). For instance, this applies to restraints and non-compete clauses in contracts that seek to restrain parties from dealing with copyrighted works (such as software, art, music or information) in a manner that would not amount to copyright infringement. This could have serious consequences for commercial dealings.
(5) New Offenses: The Bill proposes a number of new criminal offenses that could result in 10 years’ imprisonment and/or a fine not exceeding R50,000 where the relevant person is convicted. These include: omitting payment of a royalty as and when the copyrighted work is used; unreasonably refusing to grant permission for use of a copyrighted work for educational purposes, judicial proceedings, translations into “usable languages” or in the context of “format shifting” (e.g., from print to digital; from CD to MP3); collecting fees outside of a collecting society (see below); contravening technological protection measures designed to prevent infringement (such as encryption); or a failure by a broadcaster to promote local content (see below).
(6) Artists’ Resale Royalty Rights: Artists will enjoy a right to a 5% royalty on all commercial sales of their artworks following the first sale or transfer. This right cannot be waived or transferred (except on death) and generally applies for the life of the artist and for a 50-year period from his or her death. It is important to note that this right is not extended to foreign artists in the current draft.
(7) Tribunal Licenses: Schedule A of the Bill contemplates that any person may apply to the Copyright Tribunal for licenses to use certain types of works after the expiry of an initial period (the length of which depends on the type of work), i.e., translation licenses and reproduction licenses, subject to conditions.
(8) Local Broadcasting and Content: The Bill also imposes obligations on the broadcasting industry to support the growth of local content, including regulating the amount of time that can be dedicated to local content in relation to foreign content.
(9) Collecting Societies: The Bill contains very detailed provisions regulating collecting societies, which generally manage music rights and collect and distribute royalties.
Disputes concerning copyright are generally taken to litigation before the High Court if they are not settled by negotiation between the interested parties.
The remedies for copyright infringement are powerful and can include confiscation of unauthorized copies and payment of substantial damages. Anton Piller orders[footnoteRef:80] and other drastic forms of relief, including criminal prosecutions under the Counterfeit Goods Act, are available in special circumstances. In spite of these remedies, there is said to be a high incidence of copyright infringement in South Africa in relation to commercially important subject matter, such as computer programs and video films. [80: The definition of “Anton Piller” orders is contained in the periodical Modern Business Law, Vol. Six (1984), at p. 149: “[A]n Anton Piller order is an order granted ex parte without notice to the defendant authorizing the deputy sheriff accompanied by the plaintiff’s attorney to enter the defendant’s premises and to search for and attach and remove incriminating material pertaining to the plaintiff’s intended action against the defendant.”The South African Supreme Court of Appeal (SCA) had an opportunity to re-examine the Anton Piller order in the case of Viziya Corp. v. Collaborit Holding (Pty) Ltd. & Others. The various requirements for an Anton Piller were confirmed by the court in Viziya Corp. v. Collaborit Holdings (Pty) Ltd. and Others (1189/17) [2018] ZASCA 189; 2019 (3) SA 173 (SCA) (December 19, 2018), available at http://saflii.org/za/cases/ZASCA/2018/189.htmlFurthermore, an Anton Piller order is highly invasive and must be restricted to those cases where, inter alia, there is a strong case for believing that the respondent will not properly honor its discovery duties in due course.] 

e. Know-how
Under the common law, confidential information having commercial value is protected against certain forms of unauthorized use and disclosure. No statute exists in this regard, but the case law is extensive and well established. Information need not be absolutely confidential to be protected. Complaints concerning the abuse of confidential information can be the subject of interdicts and other relief, including damages, in High Court litigation.
Note: The Protection, Promotion, Development and Management of Indigenous Knowledge Act 6 of 2019 has been promulgated but is yet to come into operation on a date to be announced by the president in the Government Gazette.[footnoteRef:81] [81: The purpose of the Act is to provide for the protection, promotion, development, and management of indigenous knowledge; the establishment and functions of the National Indigenous Knowledge Systems Office; the management of rights of indigenous knowledge communities; the establishment and functions of the Advisory Panel on indigenous knowledge; access and conditions of access to knowledge of indigenous communities; the recognition of prior learning as well as the facilitation and coordination of indigenous knowledge-based innovation.] 

f. Licensing
All the forms of intellectual property mentioned in a. to e., above, may be the subject of licensing, and the scope of licensing activity is extensive in all the relevant fields. Compulsory licenses are available in extreme circumstances in the case of patents and registered designs, but not in the case of trademarks or confidential information. In relation to copyright, provisions for the granting of compulsory licenses exist in the Copyright Act, but they have never been brought into force.
Licensing by nonresidents to residents of South Africa requires the approval of the South African exchange control authorities if royalties or any other form of remuneration are to be paid by a local resident to a nonresident licensor. In the case of the manufacture of industrial products, there is an official notification and approval procedure administered by the Department of Trade and Industry (DTI), based on the completion and submission of an official form explaining the circumstances. Royalty rates above certain norms are rarely approved. In the case of software licenses and other licenses not involving the use of manufacturing technology, applications for approval are considered by the South African Reserve Bank, which is the ultimate exchange control authority.[footnoteRef:82] In the case of both types of license, the parties’ commercial banks normally represent them in submitting applications for approval and acting as a conduit for communications from the applicable authorities. [82: Software developers operating in and engaging in development in South Africa need to be aware of the regulations, as well as the relevant Intellectual Property (IP) laws. If the intention is for the copyright in the software to vest offshore, it is necessary to consider where the copyright first arises. If the copyright in the software arises in South Africa on the point of first creation — i.e., a South African resident is the first owner by operation of law as per the above rules — then SARB approval will be required to transfer the IP offshore. SARB approval is not always easy to obtain and will need to be carefully motivated when application is made to the SARB. This point is important in the context of technology startups that may wish to obtain foreign investors: it is sometimes the case that foreigners prefer the IP to be held offshore, but this may be difficult to achieve if the IP has already originated in South Africa and prior SARB approval was not obtained for a transfer to a foreign entity. However, the relaxation of the regulations in relation to private South African technology companies wishing to list offshore is a welcome development.] 

Comment: The royalty norms applied by the DTI are somewhat lower than the royalty rates prevailing internationally between parties in countries where exchange control does not exist, but the authorities claim to consider each case on its merits and are sometimes open to persuasion.
g. Franchising
Franchising is an established industry in South Africa, although the volume of commerce transacted through franchised outlets does not match that found in the markets of major developed countries. Franchising is not regulated by legislation, but proposals for forms of statutory regulation are supported in some quarters, and an ongoing debate takes place on the need for and potential value of such regulation. An association of franchisors, the Franchising Association of Southern Africa, is in existence and applies a limited form of scrutiny over its members, who are constrained by certain rules of the association.
D. Immigration Regulations
There are two categories of individuals entering South Africa for purposes other than retirement, tourism, study, or visiting. The first category is immigrants, that is, those intending to become permanently resident in South Africa. The second category is temporary residents, that is, all other than immigrants.
There are two important repercussions depending on whether an individual is classified as an immigrant or merely a temporary resident. First, an immigrant individual is regarded as a resident for exchange control purposes from the date of arrival in South Africa. While in previous years this may have constituted a major financial jeopardy for the individual, exchange control has been relaxed to such an extent that not very much now turns on whether an individual is a resident or not. Nevertheless, it is generally preferable from the exchange control point of view to enter South Africa as a nonresident because there are some restrictions on residents, namely that, should they decide to leave South Africa more than five years after they arrived, their South African assets will be blocked.
The second major classification repercussion is that an individual who intends to be ordinarily resident in South Africa (i.e., an immigrant) becomes a resident for tax purposes from his first day in South Africa. Conversely, an individual who is not an immigrant can become resident for tax purposes only in the sixth year of his or her stay in South Africa, provided he or she satisfies certain time tests in terms of his or her physical presence in South Africa in the current year and the previous five years. See X.B., below.
An immigrant to South Africa is permitted to take up a designated employment, and in the course of time, is free to engage in any lawful activities.
Some very important changes became effective as of May 26, 2014, with regard to immigration laws. In particular, a quota work permit and an exceptional skills permit, both temporary and permanent are no longer available. A new category called the “critical skills work visa” is now required. Applicants can immediately apply for permanent residency if they can prove five years of work experience after they received their academic qualification. It was common practice for applicants to enter South Africa on a visitor’s visa and then apply for temporary residency at a local Department of Home Affairs. This practice is no longer permitted and, therefore, all “first time” applications must be made from the applicant’s home country.[footnoteRef:83] [83: Concessions that took effect in 2016 include allowing countries where no South African missions exist to post their application to enter the country by post as they will be accepted by the Department of Home Affairs.] 

Another visa, the “General Work Visa,” is also available. Applications for this visa will have to include a certificate from the Department of Labour confirming the following: 
Despite a thorough search, the prospective employer could not find a South African employee with the skills and experience equivalent to those of the applicant;
The applicant has proven skills and experience in line with the job offer;
The salary and benefits of the applicant are not inferior to those of South African citizens or permanent residents; and
The contract signed by both the employer and applicant stipulates conditions that are in line with the labor laws of South Africa.
Applicants will also need a document to prove that their qualifications have been approved by the South African Qualifications Authority (SAQA). This document must be translated into one of the official languages of South Africa by a sworn translator.
The work visa is valid for a maximum of five years.
The period that the government requires spouses or life partners to have been together before an application for a permanent or temporary residency can be applied for is five years. Spouses looking to apply for temporary residency in South Africa based on a spousal visa will not need to prove that they have been in a previous relationship for a certain number of years. Those applying for permanent residency will need to prove that they have been together for five years. If a partner or spouse was in a previous marriage, it is necessary to provide official documents that prove the dissolution of such marriage either by divorce or the death of the other spouse. The current regulations also state that life partners will need to attend separate but simultaneous interviews to determine the authenticity of the existence of their relationship.
The period for changing visa status in South Africa has been moved from 30 days before expiry to 60 days before expiry. The current regulations also state that a person cannot change from a visitor’s visa to another type of visa while in South Africa — these applications for change of conditions must be made at a mission abroad — i.e., an embassy or consulate. Hence, those who are using a visitor’s visa in South Africa would need to leave South Africa and apply in their own country of residence for a change in visa status.
Business visas are subject to a more forensic approach in the current application process. Businesses now need to get a recommendation letter from the Department of Trade and Industry (DTI), and a business visa will only be granted for three years at a time.
The DTI will conduct a thorough forensic assessment of the feasibility of the business entity as well as the contribution to the national interest of South Africa.
To this end, a minimum of R5 million must be invested into the book value of the business. Any accountant registered with the South African Institute of Professional Accountants or the South African Institute of Chartered Accountants can verify the availability of funds for a business visa. Previously, this had to be done by a chartered accountant (not just any professional accountant).
Furthermore, at least 60% of the business owner’s workforce must be South African or must be permanent residents employed permanently in various positions.
No business visa will be issued to a foreigner who intends to establish or invest in a business that is listed as an undesirable business undertaking.[footnoteRef:84] [84: At present, there are no guidelines detailing what business sectors will be considered undesirable.] 

For the granting of intra-company visas, the employee must be employed with the foreign office for no less than six months before being eligible for transfer to South Africa. The visa is available for four years and is not renewable.
There has also been a massive increase in the administrative fines to be issued to those who overstay their visa and any other persons who are in contravention of the Act. Also, if a visa has expired, foreigners face a ban labeling them an undesirable person for one year, two years or five years.
E. Labor Relations
The Parliament of South Africa has enacted various penetrating labor laws, having to do both with the regulation of the labor market and the affirmative advancement of previously disadvantaged persons.
The most important of the labor laws of general application are the following: 
(1) The Labour Relations Act;[footnoteRef:85] [85: Act 66 of 1995.] 

(2) The Basic Conditions of Employment Act;[footnoteRef:86] [86: Act 75 of 1997.] 

(3) The Employment Equity Act;[footnoteRef:87] and [87: Act 55 of 1998.] 

(4) The Skills Development Levies Act.[footnoteRef:88] [88: Act 9 of 1999.] 

In addition to these four Acts, there are a number of other more technical acts having to do with health and safety requirements and are often industry specific. Thus, the Employment Services Act aims to repeal all the employment services provisions contained in the Skills Development Act (1998) and to provide for a range of measures to promote employment and to also regulate the employment of foreigners.
There is also legislation dealing with unemployment insurance[footnoteRef:89] and workmen’s compensation.[footnoteRef:90] Since March 2018, workers may claim the unemployment benefit up to 12 months if they worked for a continuous four-year period to build the full credit. The Labour Department also announced that the benefits are now paid from the date of unemployment instead of the application date. The Department said in terms of the new setup, contributing workers undergoing “learnership training” (as defined) will be eligible for unemployment benefits once their contract ends. [89: Unemployment Insurance Act 63 of 2001.]  [90: Compensation for Occupational Injuries and Diseases Act 130 of 1993.] 

Note: The current law does not assist the long-term unemployed or those who have never been employed. Thus, those who have never been employed do not receive unemployment benefits. They may receive benefits from the state only to the extent they have dependent children under 14 years of age, or to the extent that they have a disability.
Comment: Parliament amended the Unemployment Insurance Act to increase benefit values, simplify their administration, and clarify that foreign national employees and learners employed on a learnership agreement are eligible to claim benefits. It also amended the Unemployment Insurance Contributions Act to make it compulsory for foreign national employees and people on a learnership to contribute to the Unemployment Insurance Fund (UIF).
The Labour Laws Amendment Act of 2018 was signed into law on November 23, 2018, paving the way for the implementation of the Unemployment Insurance Amendment Act from January 2019.
On attaining the age of 60, a person meeting a low-level means test is granted a state pension of R2,090 a month as of April 1, 2023, and for persons over the age of 75 years an extra R20 is added to the monthly amount.
The purpose and scope of the four major Acts are briefly described in 1. to 4., below.
As of March 1, 2023, the national minimum wage (NMW) is R25.42 (up from R23.19) per hour. The minimum wage now also covers domestic workers and farm workers, as of March 1, 2022. Workers employed in an expanded public works program are entitled to a minimum wage of R13.97 per hour. A NMW Commission has been set up, with one of its tasks being the annual review of the general minimum rate.
Payment of the NMW excludes any payment for employee transport, equipment, tools, food and accommodation. It also excludes all gratuities, including tips and bonuses.
The result of the new NMW is that previous minimum wages, which were governed by sector determinations, fall away if they are less than the current prescribed rate per hour.
Employers who are not able to pay this minimum figure will have the opportunity to apply for an exemption from the NMW. However, before such an exemption is granted, the organization’s financials must be entered into the automated system to ensure there is a need for the exemption. If an employer is granted an exemption, it will be for a maximum period of 12 months and may not be less than 90% of the applicable minimum wage. Exemptions may be withdrawn if it is established that the employer ‘has provided false or incorrect information that has led to the granting’ of the exemption, or ‘the employer is not complying with the exemption notice.’
If it is seen that a company dismisses worker(s) and uses the NMW as grounds for justification of the dismissal, this will be treated as an unfair labor practice and dealt with accordingly.
1. Labour Relations Act
The Labour Relations Act 66 of 1995 (LRA) changed the law governing labor relations by giving effect to the new Constitution. In particular, it regulates the organizational rights of registered trade unions; promotes and facilitates collective bargaining at the workplace and at sectoral level; regulates the right to strike and recourse to lockout in conformity with the Constitution; promotes employee participation in decision-making through the establishment of workplace forums; provides simple procedures for the resolution of labor disputes through statutory conciliation, mediation and arbitration, and through independent dispute resolution services accredited for that purpose; establishes a Labor Court and a Labor Appeal Court as superior courts with exclusive jurisdiction to decide matters arising under the Act; provides for a simplified procedure for the registration of trade unions and employers’ organizations and their regulation to ensure democratic practices and proper financial control; gives effect to the public international law obligations of South Africa relating to labor relations; and amends and repeals certain laws relating to labor relations.
For an illustration of the correct interpretation of Section 198A(3)(b) of the Labour Relations Act and its impact especially among the temporary employment service (TES) industry and its promoters, refer to the Constitutional Court’s landmark judgement in Assign Services (Pty) Ltd. V. NUMSA & Others issued on July 26, 2018.[footnoteRef:91] [91: Assign Services (Pty) Ltd. v. National Union of Metalworkers of South Africa and Others (CCT194/17) [2018] ZACC 22; [2018] 9 BLLR 837 (CC); (2018) 39 ILJ 1911 (CC); 2018 (5) SA 323 (CC); 2018 (11) BCLR 1309 (CC) (July 26, 2018), available at: http://www.saflii.org/za/cases/ZACC/2018/22.html.] 

Further to the LRA, the Labour Relations Amendment Act (LRAA) was signed into law at the end of 2018. A significant theme of this Act is the attempt to curb violence in strikes via a number of provisions. The provisions attempt to structure industrial action and, as a result, dissuade strikers from the temptation to act in a violent manner in order for their demands to be heard. Trade unions may see this as limiting their constitutional rights. However, these changes protect the right to life as well as the safety and security of those who are affected and taking part in the strike.
2. Basic Conditions of Employment Act
The main purpose of the Basic Conditions of Employment Act (BCEA) is to move towards limiting the hours of the normal workweek and limiting the amount of overtime that may be legitimately worked. Higher limits or different methodologies are provided for specific industries (for example, the security protection industry and seasonal agriculture).
Formulae are also introduced for overtime pay, weekend, and public holiday pay. In addition, there are a number of requirements with regard to the dismissal or retrenchment of workers, essentially to guarantee due process of law and to ensure that a fair hearing is given to both parties in a dispute. However, a relaxation of the law makes it easier to dismiss workers during their probation period.
In addition to the NMW and the LRAA, the Basic Conditions of Employment Amendment Act (BCEAA) was signed into law in 2018, as well as the Labour Laws Amendment Act.
These Acts contain several additions to current legislation. One of the most significant, especially for employees, is that of parental leave. According to this provision, 10 consecutive days of parental leave is allocated when a child is born or adopted. Alternatively, if the adopted child is below the age of two, 10 consecutive weeks of adoption leave must be allocated. If there are two adoptive parents, one may apply for parental leave and the other is entitled to apply for adoption leave.
3. Employment Equity Act
The purpose of the Employment Equity Act (EEA) is affirmative action; in other words, to attempt to assist in the integration of previously disadvantaged persons (blacks, women, and those with disabilities) into the economic mainstream of South Africa.
Consonant with the government’s general policy of eschewing rigid and prescriptive approaches to remedying the inherited ills of South African society, the EEA does not provide for quotas for the various categories of previously disadvantaged persons. Instead of quotas, the Act requires that companies with more than 50 employees prepare an employment equity plan, stating how the company plans to address any imbalance in the proportions of its workforce, at all levels of the company.
The Employment Equity Amendment Act of 2022 was signed into law on April 6, 2023.[footnoteRef:92] The bill will regulate the setting of sector-specific employment targets to address under-representation of blacks, women, and persons with disabilities. It will also ensure that an employment equity certificate of compliance becomes a precondition for access to state (public) contracts. [92: The Employment Equity Amendment Act 2022, available at https://www.gov.za/sites/default/files/gcis_document/202304/48418employment-equity-amendment-act42022.pdf. The provisions of the EEAA did not immediately come into force and are to take effect on a date fixed by the President by proclamation in the Government Gazette. The expected implementation date was September 1, 2023.] 

In terms of Section 15(3) of the Employment Equity Act, No. 55 of 1998 (the Act), an employment equity (EE) plan (as an affirmative action measure) may provide for preferential treatment and numerical goals, but not quotas.
In the case of Solidarity v. Department of Correctional Services,[footnoteRef:93] the Constitutional Court was divided on the meaning of and difference between numerical goals and quotas when it was called on to decide, among other things, whether an EE Plan provided for quotas or numerical targets. [93: 2016 (5) SA 594 (CC).] 

In Solidarity, the majority of the Constitutional Court relied on one of its earlier judgments, South African Police Service v. Solidarity obo Barnard.[footnoteRef:94] In Barnard, it was held that:  [94: 2014 (6) SA 123 (CC).] 

The primary distinction between numerical goals and quotas lies in the flexibility of the standard;
Quotas amount to job reservation that are prohibited in terms of the Act; and
Numerical goals serve as flexible employment guidelines.
In applying these principles, the majority held that the EE plan was not rigid because it provides for deviation from its ambit in two specifically defined circumstances. In terms of the EE plan, the plan may be deviated from where: 
A candidate has scarce skills; or
The operational requirements of the employer justify deviation.
However, the minority of the Court in Solidarity, although also following Barnard, described the relevant EE plan as “a cold and impersonal arithmetic.” Specifically, it stated that “[a] person familiar with the arithmetic functions of an Excel spreadsheet might have produced [the EE Plan] in a morning.” The minority held that in assessing the flexibility of an EE plan, the relevant question was whether the general application of the EE plan was flexible. The inquiry was not whether the EE plan provided for special cases that were excluded from its ambit. The critical inquiry, for the minority, was whether there was scope for flexibility in the general application of an EE plan with regard to positions not excluded from its general ambit.
In Solidarity, the relevant EE plan provided for exact instructions regarding the identity of who can be appointed at each operational level. Applying the majority’s view, an employer need only provide for limited flexibility; that is, deviation or exclusion from its general application.
However, applying the minority’s view, a designated employer should provide flexibility in the general application of the EE plan.
In their EE plans, it is up to designated employers to decide whether they will adopt the approach of the majority or the minority in Solidarity, neither of which is unconstitutional.
The EEA already contains hefty penalties for non-compliance. It contains the statutory obligation for employers to implement affirmative action measures and provides protection against unfair discrimination. These penalties can be anything from R1.5 million up to 10% of an employer’s annual turnover, whichever is the greater, depending on the nature and frequency of the non-compliance.
In terms of Section 43 of the EEA, the director-general may issue a recommendation to the employer outlining steps the employer must take in connection with its EE plan (or the implementation thereof) or in relation to its compliance with any other provision of the EEA.
4. Skills Development Levies Act
In terms of the Skills Development Levies Act (SDLA), employers, with few exceptions, must pay over to the SARS a tax-deductible levy of 1% of their total remuneration every month. This money is paid into one of various Sector Education and Training Authorities (SETA) funds that have been established on an industry basis to provide training for employees.
If a company that has paid the levy has instituted certain systems (for example, concerning training), the company may be refunded from the fund up to 60% of its contributions to defray the costs of training.
Employers may also apply for further discretionary grants.
F. Financing the Business
The debt/equity parameters of South African subsidiaries and affiliates of foreign companies were previously enforced by the South African Reserve Bank. As the government has phased out aspects of exchange control, this authority was transferred from the Reserve Bank to the South African Revenue Service (SARS).
The general debt-equity formula for borrowings from foreign related parties was three elements of debt to one element of equity (3:1), as laid out in Practice Note 2 of May 14, 1996, which supports Section 31 of the ITA governing transfer pricing. However, Section 31 was amended in 2012 and the limit of 3:1 removed, replacing this with the “arm’s-length” principle. A finalized interpretation note — IN 127, was published January 17, 2023.[footnoteRef:95] Although no safe harbor rule exists in South Africa, the SARS has previously suggested that it will consider transactions where the debt-to-EBITDA ratio exceeds 3:1 to be of greater risk when it comes to selecting cases for audit. Worth considering is that the SARS Interpretation Note 127 on Section 31 of the ITA provides that the ratio may not be indicative of what constitutes an arm’s length position for a particular taxpayer. The ratio is merely used as a potential identifier. The ratio does not preclude the SARS from auditing a taxpayer within the range of the ratio. [95: In response to the updated transfer pricing guidelines issued by the Organisation for Economic Co-operation and Development (OECD), SARS issued a draft interpretation note that provides guidance on the application of the arm’s length principle when pricing intra-group loans as contemplated in Section 31 of the Act. After public consultations, the draft interpretation note was finalized and published on January 17, 2023, — Interpretation Note 127 (IN 127). SARS IN 127 available at: https://www.sars.gov.za/wp-content/uploads/Legal/Notes/Legal-IN-127-Determination-of-the-taxable-income-of-certain-persons-from-international-transactions-Intra-group-loans.pdf. See section XIII., below, on inter-company pricing for further detail.] 

When a company transgresses, the consequence is that any interest attached to the excessive portion of the debt is disallowed for tax purposes.
It is common in South Africa for subsidiaries of foreign companies to avail themselves of the maximum debt/equity spread, for the reason that interest payments to nonresidents may enjoy concessionary tax treatment. While interest relating to the acquisition of business assets was generally deductible for tax purposes until December 31, 2014, there was no withholding or other tax on the interest paid to the nonresident affiliate (or other party in the case of a third-party loan) where the recipient of the interest did not carry on business in South Africa.
In effect, therefore, interest payments were often tax-free distributions. Withholding tax on interest was introduced with effect from January 1, 2015.
The exemptions from withholding tax on interest as of January 1, 2015, as listed in Section 50D of the ITA, are as follows: 
Any amount of interest paid to any foreign person by: (i) the government in the national, provincial or local spheres; (ii) any bank, the South African Reserve Bank, the Development Bank of Southern Africa or the Industrial Development Corporation; or (iii) any domestic treasury management company in respect of the granting of financial assistance as defined.
Any amount of interest paid to any foreign person in respect of any listed debt.
Any amount of interest payable as contemplated in Section 21(6) of the Financial Markets Act to any foreign person that is a client, as defined. However, in terms of Section 50D(2), interest paid to a foreign person in respect of any amount advanced by the foreign person to a bank is not exempt from the withholding tax if the amount is advanced in the course of any arrangement, transaction, operation or scheme to which the foreign person and any other person are parties and in terms of which the bank advances any amount to that other person on the strength of the amount advanced by the foreign person to the bank.
Under Section 50D(3), interest of a foreign natural person who was physically present in South Africa for a period exceeding 183 days in the aggregate during the 12-month period preceding the date on which the interest is paid.
In addition, a debt claim in respect of which interest paid is effectively connected with a permanent establishment of a foreign person in South Africa, if that foreign person is registered as a taxpayer in terms of Chapter 3 of the Tax Administration Act, is also exempt from the withholding tax on interest.
For companies that are owned domestically, it is common for debt/equity ratios to be considerably high, as domestic company or other law generally has no thin capitalization requirements. Thus, it is common even for substantial companies to be funded with share capital of a nominal amount, with the members of the company contributing other funds in the form of loan capital.
While this form of funding may not have the dramatic tax advantages of international debt (as domestic receipts of interest are taxable in the hands of the recipient), it enables members to receive returns in the form of repayment of their loan accounts. This has the effect that such returns will have been taxed only at 27%, which is the standard rate of company tax. If the returns were in the form of salary or other remuneration, the highest effective rate would be 45% (assuming the recipient earned over R1.817 million during the 2023/2024 tax year).
There are, therefore, good reasons why companies are often structured in South Africa with high debt/equity ratios.[footnoteRef:96] However, there is a danger of thin capitalization where debt-to-equity ratios are too high and excessive interest paid could be disallowed as a deduction for tax purposes in the hands of the company. [96: Holding debt could also confer on the investor an advantage over equity in the case of liquidation. However, in practice this is often negated by subordination agreements whereby the loan creditor agrees to defer all claims until other creditors (e.g., bankers and suppliers) have been paid in full.] 

In the case of third-party credit, South African companies are in the main funded by creditors in the case of working capital and by overdraft facilities provided by commercial banks for additional credit of both a short-term and long-term nature.
While it is still relatively uncommon for South African companies in the private sector to issue registered bonds or debentures, a private bond market has developed and greater reliance on such credit is likely in the future.
In the case of state corporations (for example, Eskom, the state electricity monopoly), bonds have been in use for decades. Eskom, Telkom (the partially privatized telecommunications parastatal entity), and other state corporation bonds form a major component of the South African financial and investment markets.
G. Black Economic Empowerment
It is government policy to require, encourage, and facilitate the economic empowerment of blacks (South African nationals of African as well as persons of Asian descent and of mixed marriages) in the broadest sense. This empowerment extends to equity shares in companies, advancement into management, training, and procurement from black-owned/managed suppliers.
The Broad-Based Black Economic Empowerment Act[footnoteRef:97] (the “B-BBEE Act”) is an attempt to provide an overarching structure for BEE. [97: Act 46 of 2013.] 

The Minister of Trade and Industry is granted powers by the Act to issue codes of practice on BEE. While, in general, failure to achieve benchmark levels of BEE is not an offense, noncompliance with the measurement of progress (if any) towards BEE may be an offense.
In line with the general policy of the government, the “carrot” of persuasion (societal goodwill, government contracts, etc.) is preferred to the “stick” (criminal or civil sanctions). As a practical matter, however, noncompliance with BEE may be self-defeating as a delinquent company may gradually lose its trading partners and will not qualify for government work[footnoteRef:98]. [98: The Employment Equity Amendment Act (EEAA) was signed into law on April 6, 2023. The provisions of the EEAA did not come into force immediately and are to take effect on a date fixed by the President by proclamation in the Government Gazette. Among other issues addressed in the EEAA, it sets demographic compositions that designated employers must achieve or face severe penalties, including the inability to do business with the state, the cancellation of existing state contracts, compelling orders, and fines. Designated employers include every private-sector employer employing 50 or more people, every municipality, and almost every organ of state.] 

The revised codes of good practice for B-BBEE were published in October 2013 and came into force on October 24, 2014. The amended B-BBEE scorecard,[footnoteRef:99] gazetted in October 2013, came into effect in 2015. This affects all companies that are being measured and verified based on a financial period ending after April 30, 2015.[footnoteRef:100] [99: The scorecard is made up of seven elements; each element has a certain weighting (points) attached to it. The elements are: Ownership, Management Control, Employment Equity, Skills Development, Preferential Procurement, Enterprise Development, and Social-Economic Development. A company is then rated on all these elements ending up with a score out of 100.]  [100: The B-BBEE Commission has recommended that the B-BBEE Act be amended to provide for consequences of non-compliance. This would include penalties and criminal sanctions. The Commission also recommends the establishment of a special tribunal that deals exclusively with these violations.] 

Comment: The Independent Communications Authority of South Africa (ICASA) has introduced final BEE regulations for the Information and Communications Technology (ICT) sector, which came into force on publication in the Government Gazette on April 14, 2022.[footnoteRef:101] ICASA said that the regulations seek to impose the following regulations, among others:  [101: Available at https://www.ellipsis.co.za/wp-content/uploads/2021/04/Amendment-Regulations-in-respect-of-the-Limitations-of-Control-and-Equity-2021.pdf.] 

A requirement for all existing licensees to comply with the mandatory equity ownership requirements, 30% equity ownership by black people and level 4 B-BBEE status, within 24 months of the promulgation of the regulations;
Penalties of up to R5 million or 10% of the licensee’s annual turnover where a licensee fails to maintain the mandatory minimum requirement;
A requirement for annual compliance reporting on the state of equity ownership by black people in the licensee.
During 2017, the Treasury published the final Procurement Regulations (2017 regulations). The 2017 regulations came into force on April 1, 2017, and they govern procurement pending the promulgation of the Procurement Bill, which has been submitted to Cabinet in March 2018.
Note: The current Preferential Procurement Regulations were promulgated by the Minister of Finance on November 4, 2022 and took effect on January 16, 2023.
Following on from the Constitutional Court case, Afribusiness NPC v. The Minister of Finance (see footnote below) in January 2022, the Minister of Finance was graced with 12 months to draft amended regulations. This resulted from the Court finding the 2017 Preferential Procurement Regulations to be unlawful, due to the 2017 Regulations having required that 30% of government tenders be subcontracted to disadvantaged groups.
The 2022 Regulations utilize much of the wording found in the Preferential Procurement Policy Framework Act (PPPFA), while also removing the bulk of the additional concepts contained in the 2017 Regulations.
Of significance is that the 2022 Regulations still mandate the state to apply the 80/20 or 90/10 price/preference points scoring method when assessing a government tender. The 90/10 points allocation must be used when the tender value is in excess of R50 million. The numerator of 90 meaning that 90% of the points allocation must be weighted in favor of the price of the tender, with the remaining 10% (the denominator) being for preference points as determined by each organ of state individually. Each organ of state is required to set specific goals which will then be allocated a weighting towards the total denominator. These specific goals may not be used as exclusion or prequalification criteria.
The B-BBEE Act together with the B-BBEE contribution level or score of the entity tendering for a contract under the current B-BBEE codes will still contribute a significant weighting towards the specific goals set by each organ of state in the future.
However, matters that are not directly linked to preferential procurement and considered beyond the scope of the PPPFA have been removed from the 2022 Regulations, these include issues such as local production and content, subcontracting, and cancellation of tenders.
The Public Procurement Draft Bill clause dealing with price as a criterion for evaluating bids is being reviewed by the National Treasury. This is to give empowerment a stronger role. The National Treasury is reconsidering clause 18(7) of the Bill, which deals with set-asides and states that price must be used as a criterion for the evaluation of set-aside bids that meet other criteria such as functionality. In the National Treasury’s revised bill, the clause states “the contract must be awarded to the bid that scored the highest points for price”. The points being assigned to price are calculated according to a prescribed formula. The issue of price and value for money has been a key issue raised during public hearings on the bill.[footnoteRef:102] [102: In the case of Afribusiness NPC v. The Minister of Finance (Case no 1050/2019) [2020] ZASCA 140, decided in November 2020, the SCA found the Preferential Procurement Policy Framework (PPPFA) Regulations invalid. The SCA had the following findings: – It is invalid and unconstitutional for government to apply pre-disqualification criteria, such as BEE requirements, to tenders in public procurement;– The Preferential Procurement Regulations of 2017 conflicted with existing procurement legislation and the Constitution and consequently was declared invalid by the court;– The minister of finance who promulgated it at the time acted ‘ultra vires’ (beyond his authority), by regulating as if he had legislative powers. The finding that the regulations are invalid has been suspended for 12 months, to give the current finance minister time to rectify them.] 

For some entities the current thresholds will make compliance easier. Under the amended codes, the annual total revenue threshold for Exempt Micro Enterprises (EMEs) has increased from R5 million to R10 million, and a Qualifying Small Enterprise (QSE) qualifies within the R10–50 million bracket. Generic companies are those with a turnover exceeding R50 million. EMEs (including start-ups) and QSEs could qualify for higher B-BBEE status levels, depending on their black ownership: 
An EME or QSE with 100% black ownership qualifies at a level one.
An EME or QSE with more than 51% black ownership qualifies at a level two.
If black ownership of an EME is below 51%, it qualifies at a level four.
If black ownership of a QSE is below 51%, it is required to be measured in terms of the QSE scorecard to confirm its B-BBEE status level.
Of note is that ownership, skills development, and enterprise and supplier development are now all priority elements, with a subminimum achievement of 40% required on each.
Failure to meet all three of these means a level drop for generic companies. For QSEs, ownership plus either skills development or enterprise and supplier development points must reach the subminimum to avoid the scorecard dropping one level.
Ownership and management control/employment equity are measured based on the date of verification, with the balance of the elements, skills development, enterprise and supplier development and socioeconomic development all being measured based on a company’s activities during the financial period being verified.
The necessary points to be achieved has increased, along with the difficulty and technicality of the elements.
H. Corporate Governance
In common with many countries, South Africa has progressively tightened the rules on corporate governance. The process began in 1994 with the introduction of the King I Report on Corporate Governance, followed in 2002 by the King II Report on Corporate Governance. The King III Report on Governance for South Africa (King III) was introduced in 2009, comprising the King Report on Governance for South Africa, the King Code of Governance Principles for South Africa 2009, and Practice Notes to King III.
On November 1, 2016, the King Committee published the King IV Report on Corporate Governance for South Africa (King IV). King IV introduced various amendments and enhancements to its predecessor, the King III Report.[footnoteRef:103] [103: Among the primary differences between King III and King IV is the requirement to apply and explain, as opposed to apply or explain. Essentially, this means that application of the 16 principles is assumed and companies will be required to provide a high-level overview of the practices that have been implemented, and the progress made in the journey towards giving effect to each principle.King IV advocates a “stakeholder inclusive” approach. This recognizes that companies are integral parts of societies — as taxpayers, investment vehicles, job creators and talent developers, but also that companies rely on society and the environment in which they operate for growth and sustainability.] 

King IV constitutes a positive step in South African corporate governance which aims to embrace a more practical approach in the governance of organizations which King IV defines as: “a company, retirement fund, non-profit organization, state-owned entity, municipality, municipal entity, trust, voluntary association, and any other juristic person regardless of its manner of incorporation.”
King IV is now the indispensable guide for domestic corporations, while the United States’ Sarbanes-Oxley Act of 2002 is the rulebook equivalent for South African companies with listings in the United States.
The changes introduced by King IV result in enhanced corporate governance through, inter alia, the increased involvement of stakeholders, the requirements for the independence of directors, increased disclosures of information by companies and the alignment of the management of group companies. Not all of the amendments introduced by King IV are fully understood currently, however, through the practical implementation of the provisions, it is hoped that precisely what is meant and the consequences thereof will be comprehended more easily.
The Sarbanes-Oxley Act[footnoteRef:104] is a wide-ranging and far-reaching legal response to specific corporate abuses, broadly intended to deal with the core issues of transparency, integrity and oversight of the financial markets. The introduction of Sarbanes-Oxley was initially seen as a possible challenge for senior executives of South African companies seeking to tap into U.S. markets — the reality being that local companies were adequately prepared when it came to staying in line with the compliance codes of good governance. [104: Pub. L. 107-204.] 

All South African companies are required by law to retain all pertinent documents and company records for a period of time. The Electronic Communications and Transactions Act[footnoteRef:105] and the findings of the King Commissions have focused attention on the management of businesses and the necessity for the appropriate management and storage of documentation. At the same time, there are many laws covering the running and legal requirements of companies in all industries. These rules were in force long before the advent of Sarbanes-Oxley. The key components in regard to Sarbanes-Oxley include:  [105: Electronic Communications and Transactions Act (ECT), No. 25 of 2002.The draft Electronic Communications Amendment Bill, 2022 has been released for public comment. Some of the issues the draft Bill seek to address include: introducing a new license category for electronic communications facilities services;enabling spectrum sharing subject to the oversight of the Independent Communications Authority of South Africa;introducing a new regulatory framework for roaming and mobile virtual network services;improving the facilities leasing framework and its pricing principles;empowering the Minister responsible for local government to make a national standard by-law on rapid deployment; andproviding for improved competition regulation.] 

Audit manuals and work papers must be preserved: Accountants must be able to produce their manuals and auditors must track all their processes and procedures; similar legislation exists in South Africa. These documents hold weight in court and, in a post-Enron world, may be essential in proving or disproving fraudulent intent.
Accountants must retain files: Before Sarbanes-Oxley, document retention was a management issue. Now, there are penalties for the crime of destroying, changing or altering records during federal investigations, and anyone who does so can be fined or imprisoned. Accountants must retain documents for a period of five years after an audit. In South Africa, the National Archives and Records Service Act[footnoteRef:106] similarly states that any person who willfully damages any public or non-public record in the control of a governmental body or removes, destroys or erases such a record will be prosecuted. Individual legislation is also in place to cover the requirements of specific industry sectors. [106: National Archives and Record Service of South Africa Act, No. 43 of 1996, as amended by Cultural Laws Amendment Act 36 of 2001.] 

Spoliation is not permitted: This refers to the fact that destruction of any documents that may be required in a lawsuit is illegal. Intentional destruction or alteration of evidence has dire consequences — the same applies locally.
General document retention guidelines should be followed: The emphasis here is on practical considerations. Documents must be preserved where there are practical reasons to maintain them, such as the need to defend a lawsuit, or where legislation requires them to be retained. South African legislation echoes these requirements and allows for unnecessary or superfluous documents to be destroyed as part of a well-managed document retention policy.
Sarbanes-Oxley is, therefore, unlikely to affect business relations between local and U.S. companies.
The King IV Code starts from a higher plane than Sarbanes-Oxley — a place that legal requirements do not quite reach. Sarbanes-Oxley deals with how companies can redeem the trust of their shareholders through sound accounting processes, ethical auditing, and honest reporting. In contrast, King IV begins with a worldview of the company as a corporate citizen that needs to take responsibility for its effect on the society, environment, and economy within which it operates. From this perspective, there is no real difference between shareholders and stakeholders — both groups have a vested interest in the company’s past, present, and future behavior.
The philosophy of King IV consists of the three key elements of leadership, sustainability, and good corporate citizenship. It views good governance in refreshingly simple terms, namely effective, ethical leadership. King IV insists that leaders direct the company to achieve sustainable economic, social, and environmental performance.
The King IV report also calls for more than a financial report. It requires entities to submit an integrated report that reflects economic impact and achievements in sustainability. The Committee believes that financial reports do not offer the complete picture of what entities do. For example, it is not enough for companies to look out for their shareholders’ best interests. They should also be able to report on and prove the positive impact they leave on the communities within which they operate.
King IV gives entities more freedom by allowing them to select their own corporate governance practices, but it also hands them more responsibilities by asking them to produce integrated reports. The combination of the apply-and-explain approach and the focus on sustainability leads to a higher level of accountability and transparency, two things that strong corporate governance aims to achieve.
The Johannesburg Stock Exchange (JSE) released its Sustainability and Climate Disclosure Guidance in June 2022.[footnoteRef:107] This guidance has been created to further promote transparency and good governance, while combining global best practice with local relevance. It provides an easily understood ESG disclosure for companies in both the private and public sphere. Some of the sources the guidance utilizes for its metrics include the Global Reporting Initiative, the Task Force Climate-related Financial Disclosures and the International Sustainability Standards Board. [107: Available at https://www.jse.co.za/sites/default/files/media/documents/JSE%20Sustainability%20Disclosure%20Guidance%20June%202022.pdf.] 

The Companies Regulations detail the type of companies required to appoint a social and ethics committee (SEC), which include state-owned companies, listed companies, and any other company that has, in two of the previous five years, scored above 500 points as their public interest score.
Legislative Note: The Companies Amendment Bill 2023 (CAB 2023) proposes a company must have at least three members: 
Public or state-owned companies: all the members must be directors not involved in the daily operations of the company, both at the time of appointment or in the previous three years. Members of the SEC must be elected every year at the annual general meeting (AGM);
Other companies: no less than three directors or prescribed officers must be members, at least one of whom is a non-executive director. Members must be appointed annually by the board.
The CAB 2023 proposes that the SEC must prepare and present a SEC report to shareholders at each AGM (or at a general meeting annually or with a written resolution if no AGM is required).
As the Companies Regulations include certain similar provisions relating to the SEC, these should be updated or removed to align with the proposed provisions in the Companies Act which will prevent any potential conflicts. The Companies Act will, however, prevail in the case of a conflict.
Directors of South African companies need to be fully aware of the reckless trading provisions applicable to them in terms of the 2008 Companies Act. Section 22(1) of the Act states that a company must not carry on its business recklessly with intent to defraud any person or for any fraudulent purpose. Reckless trading and conducting the company’s business with the intention of defrauding creditors who supply the company with goods and services, might result in creditors pursuing claims against directors who continue to accept the provision of credit knowing that such credit obligations cannot be met by the company.
Where a company is in a situation that causes it to become financially distressed in the sense that it can no longer meet its financial obligations within the next six-month period or it might become insolvent, then the directors have a duty to pass a resolution for a business rescue or resolve to wind up or liquidate the company.
In addition, Section 77(3)(b) of the Companies Act is clear that a director of a company will be liable for any loss, damages or costs sustained by the company as a direct or indirect consequence of the directors: 
(i) Having acquiesced in the carrying on of the company’s business, despite knowing that it was being conducted in a manner prohibited by Section 22(1) of the Act, or
(ii) Being party to an act or omission by the company despite knowing the act or omission was calculated to defraud a company creditor, employee or shareholder, or had another fraudulent purpose.
Legislative Note: Currently Section 77(7) provides that a recovery action for any loss, damages, or costs arising for which a director may be held liable, is restricted to no more than three years post the act or omission that gave rise to the liability. The Companies Amendment Bill 2023 proposes the section be amended to empower the courts, on good cause shown, to extend the current time restricted period, regardless of any act or omission referred to in the section occurring before the extended period.
The case of the Companies and Intellectual Property Commission v. Cresswell, Basson and Wienand (March 27, 2017) supports the notion that South African courts are very much alive to the possibility of declaring a director delinquent if he or she “act in a manner that amounts to gross negligence, willful misconduct or breach of trust.” In this case, one of the directors was declared delinquent and was to remain so for a period of seven years as a result of him having traded the company in ‘insolvent’ circumstances.[footnoteRef:108] [108: 2008, Companies Act, s. 162(2) and 162(3). The Companies Amendment Bill 2023 proposes to amend the period for declaring a person, who is a director of a company or, within the 24 months immediately preceding the application, was a director of the company, delinquent or placed under probation, from the current 24 months to 60 months. Further, the proposal includes a retrospective element which will allow the extended 60 months to apply whether or not any of the listed circumstances (to cause the director to be declared delinquent or under probation) was committed before the extended period. In addition, the proposal submits that the court be empowered, on good cause shown, to extend the 60-month period, regardless of whether the listed circumstances occurred before the extended period.] 

Directors need to be aware of their fiduciary obligations and prohibitions applicable to their trading companies in insolvent circumstances.
In a taxation context, the Tax Administration Act, No. 28 of 2011 (the Act), confers a power on the SARS to pierce the corporate veil for the purpose of recovering a tax debt in certain circumstances.[footnoteRef:109] The SARS can recover the tax debt of the company from the financial manager when that person is in regular control of the financial management of the company and is or was fraudulent or negligent in respect of the payment of the company’s tax debts. The test is not whether the financial manager acted with the highest possible degree of professional skill, but whether he or she displayed the general level of skill and competence expected of the members of the profession. [109: Tax Administration Act, s. 180.] 

As with all questions of negligence, the possible factual permutations are numerous and due consideration needs to be given to the facts of each situation.
The Act further provides that shareholders of a company could, in certain circumstances, also be liable for a tax debt where the company is wound up voluntarily without having satisfied its outstanding tax debt.
Furthermore, any person (including a director) would be jointly and severally liable with the company for its tax debt if such a person knowingly assists in dissipating the company’s assets to obstruct the collection of a tax debt of the company, to the extent that such a person’s assistance reduces the assets available to pay the company’s tax debt.
A public officer of the company may be held personally liable for the tax payable by the company if, while the tax debt remains unpaid, the public officer disposes of amounts in respect of which the tax is chargeable or disposes of funds or monies which are in his or her possession if the tax could legally have been paid from or out of such funds or monies.
III. Forms of Doing Business in South Africa
A. Principal Business Entities
1. Sole Proprietorships
A sole proprietor is an individual conducting a business concern. It is the simplest business structure available. There is no creation of a legal entity separate from the individual and it is the individual who will be taxed.
A major drawback of a sole proprietorship is that there is no limited liability with respect to the debts of the business or actions for damages. On the other hand, a sole proprietorship is a simple and flexible structure and there is no requirement that the business be audited.
There is a tax advantage in conducting business as a sole proprietor. Any profits or losses of the business can generally be set off against any other income (e.g., salary) of the individual concerned. In addition, there are fewer restrictions on the carry-forward of tax losses for an individual than for a company. Ring-fencing of certain loss trades may occur, but a loss is never lost and can be carried forward indefinitely.[footnoteRef:110] [110: ITA, s. 20A.] 

2. Joint Stock Corporations
The South African term for corporation is usually “company.” There are two types of company recognized by the 2008 Companies Act.[footnoteRef:111] The first class is a profit company and the second a nonprofit company (see III.C.2., below). Profit companies can be categorized further into state-owned, private, personal liability[footnoteRef:112] and public companies. [111: The Companies Act 71 of 2008 (2008 Companies Act) in principle replaced the Companies Act 61 of 1973 (1973 Companies Act) in its entirety, as of May 1, 2011. However, see III.B.5., below, regarding Chapter XIV, which continues to apply to the winding-up of companies.]  [112: See further at III.C.3., below.] 

Legislative Note: A draft Companies Act Amendment Bill is presently under consideration, but with no enactment date yet proposed. Some of the issues addressed in the Bill concern disclosures of executive remuneration policies, third party access to company records disclosures on true ownership. It also seeks to replace the concept of true ownership with defined beneficial ownership.
A major difference between the various categories of profit companies is that all public and state-owned companies must be audited, whereas private and personal liability companies are only required to be audited at the option of the company or when it is desirable in the public interest. Those companies not requiring an audit will be subject to an independent review.[footnoteRef:113] A company requiring an audit must file audited financial statements as documents open to public inspection, whereas the financial statements of a company not requiring an audit remain proprietary to the shareholders,[footnoteRef:114] but must be filed with the tax authorities who preserve the confidentiality thereof. [113: 2008 Companies Act, s. 30(2).]  [114: 2008 Companies Act, s. 33(1)(a).] 

A second major distinction is that a public company is permitted, subject to compliance with the fund-raising provisions of the 2008 Companies Act,[footnoteRef:115] to raise funds from the general public, either by issuing shares or interest-bearing debentures. A private company may not raise funds from the public, and, in its Memorandum of Incorporation, must restrict the free transfer of shares. (See further at III.B., below.) [115: Chapter 2, Parts D and E, and Chapter 4.] 

Public and state-owned companies also have enhanced accountability and transparency requirements. For example, these companies are required to appoint a company secretary;[footnoteRef:116] establish an audit committee with specific oversight and governance responsibilities;[footnoteRef:117] and to present financial statements in accordance with either International Financial Reporting Standards (IFRS) or International Reporting Standards for Small and Medium Enterprises (IFRS for SMEs), as prescribed.[footnoteRef:118] Private companies may voluntarily elect to follow these provisions, but they are not required to do so. [116: 2008 Companies Act, s. 86(1).]  [117: 2008 Companies Act, s. 94(2).]  [118: 2008, Companies Act, s. 29 and Regulation 27.] 

3. Partnerships
A partnership is where individuals or separate companies go into business together. The term “joint venture” may also be used where two or more companies go into business — there is generally no difference in South African law between the two terms.
While the term “joint venture” generally connotes a partnership, it is possible that this could refer to a co-venture, whereby two or more parties engage in a trade or investment in a cooperative manner that falls short of a full partnership.
Co-owners who are not partners in a business are not liable for debts incurred by their fellow owners, but only for their own debts.
As the legal distinction between a partnership and a co-venture can be difficult to determine, it is essential that legal advice be obtained if it is desired that the relationship fall short of a partnership. Merely describing the relationship as co-ownership will not determine the matter if in substance a partnership has been formed.
A partnership is not a separate legal entity and, in particular, is not subjected to income tax. Instead, the individual partners are apportioned their share of the net profit or loss and include those in their own tax returns. The legislature has recognized that for practical reasons a partnership is a person for value added tax (VAT) purposes.
A partnership does not require an audit unless the partners so determine.
A partnership is a simpler and more flexible way to conduct business than a company. A major drawback of a partnership is that the partners are jointly and severally liable for the debts of the partnership, unless a special form of partnership is created (i.e., a commanditarian partnership or en commandite).
In a commanditarian partnership, one or more of the partners are commanditarian partners,[footnoteRef:119] who must not hold themselves out to the general public as being partners and must not be visibly involved in the business of the partnership. Commanditarian partners have limited liability in that all they risk is the capital contributed to the partnership. They cannot be sued either by outsiders or by their fellow partners for the liabilities of the partnership. In the commanditarian partnership, at least one of the partners must have unlimited liability. This is not a problem in practice, however, as there is nothing preventing a company with limited assets from fulfilling the role of the unlimited liability partner. Thus, in terms of South African law, it is possible to conduct business as a partnership while enjoying a measure of limited liability. [119: Bamford on the Law of Partnership and Voluntary Association in South Africa (3rd Ed., Juta & Co. Ltd., Cape Town 1982), p. 59.] 

Comment on choice of vehicle for private equity funds: The choice of vehicle for a private equity fund is driven by limited liability for investors and tax efficiency. Companies are inefficient for tax purposes as they are separate taxpayers in their own right. South African private equity funds, thus, usually take the form of en commandite partnerships.
As a partnership is neither a separate entity nor a taxpayer in its own right, the tax treaties between each partner’s home jurisdiction and the jurisdiction where the investments are located may provide for reduced withholding taxes. Should there be no tax treaty available, withholding taxes will be levied at their full statutory rates on that partner, making that investment less attractive and deterring investors.
To mitigate this inefficiency, partnerships utilized a dual fund structure that provides a second mirrored partnership outside South Africa with the same intention, investment strategy and structure as its South Africa counterpart. These partnerships are usually located offshore and are usually the sole shareholder in an investment holding company that is able to access tax treaty networks. However, this structure is costly and administratively burdensome, hence the creation of a special dispensation by SARS under Section 9I, creating the domestic treasury management company (DTMC).
Nevertheless, the DTMC has one major disadvantage. A partnership’s general partner usually does not hold at least 10% of the interests in the partnership and, therefore, the underlying DTMC. Fund managers are, therefore, limited to using the dual-fund model to attract offshore capital.
4. Branch of a Foreign Corporation
The Companies Act provides for the registration of a foreign corporation in South Africa and requires this where a foreign corporation conducts business or nonprofit activities within South Africa.[footnoteRef:120] An external company must maintain at least one office in South Africa.[footnoteRef:121] [120: 2008 Companies Act, s. 23.]  [121: 2008 Companies Act, s. 23(3).] 

Historically, a branch of a foreign corporation has not necessarily been the optimal way to conduct business in South Africa, but reduced regulation in terms of the Companies Act has removed some of the disadvantages. For example, a person must hold a beneficial interest in any securities issued by a company to have access to any company records.
A branch is taxed at the rate of 27%, but there is no further tax on the repatriation of profits. (See III.E., below.)
5. Other Entities
Another form of conducting business that was popular in the past, but less so now due to increasingly stringent tax constraints, is the trading trust. This is a common law trust as generally understood.[footnoteRef:122] Trustees are the registered — but not the beneficial — owners of property with respect to which a business is conducted by and for the benefit of the beneficiaries. [122: The law of trusts is covered in Honoré’s South African Law of Trusts (5th Ed., Juta & Co. Ltd., Cape Town 2002).] 

There is no statutory recognition of a trading trust. In the eyes of the law, therefore, there is no distinction between a trading trust and the more common form of trust used for estate planning and for protecting the interests of current and future generations.
In substance, a trading trust is similar to a partnership, except that the beneficiaries enjoy limited liability in that they are not at risk beyond the assets contributed to the trust. The trustees also enjoy limited liability.
For tax purposes, however, a trading trust is less flexible than a partnership. The Income Tax Act (ITA) denies the apportionment of losses by a trust to its beneficiaries. Such losses must be retained in the trust and carried forward until such time as there is sufficient trust income to absorb them.[footnoteRef:123] [123: Income Tax Act (ITA), s. 25B(4).] 

On the other hand, profits of the trading trust may be, and typically are, allocated to the beneficiaries and taxed in their hands. Profits not so allocated are taxed in the hands of the trust at a flat rate of 45%, which is the same as the top rate for individuals. (See F., below.)
B. Companies
1. Formation
a. Purpose Clause
It is optional for a company to include an objects clause in its Memorandum of Incorporation. Unless a company’s Memorandum of Incorporation provides otherwise, the company is not restricted to a specific business activity. Pursuant to the Companies Act, the Memorandum of Incorporation is registered with the Commissioner of the Companies and Intellectual Property Commission and governs the operation of the company and its relationship with the outside world.
Care must be taken in drafting the objects clause so as not to create the impression (where this is not intended) that the company will be involved in speculative transactions in shares or property or other assets. The tax authorities might rely on this object in drawing the conclusion that the company should be subjected to normal tax on any profits arising by virtue of such transactions, instead of the lower rates of capital gains tax that would otherwise be payable.
Note: For an illustration of the importance of obtaining tax advice where rights, privileges or conditions of shares may potentially be affected by amendments to the memorandum and articles of a company, see the Supreme Court of Appeal judgement of Commissioner South African Revenue Service v. The Executors of Estate Late Sidney Ellerine.[footnoteRef:124] [124: CSARS v The Executors of Estate Late Sidney Ellerine (142/2017) [2018] ZASCA 39 (March 28, 2018), available at http://www.saflii.org/za/cases/ZASCA/2018/39.pdf.] 

b. Corporate Name
A company may, within limits, adopt any name.[footnoteRef:125] The name must be approved and registered by the Companies and Intellectual Property Commission (Commission). The name may not give offense and it must not create confusion with an existing company.[footnoteRef:126] [125: 2008 Companies Act, s. 11 and 12.]  [126: See Peregrine Group (Pty)Ltd & others v Peregrine Holdings Ltd & others 2001 (3) SA 1268 SCA for the criteria the court considers when deciding on a company name dispute. It was held that the court may direct a company to change its name if the name is undesirable and calculated to cause harm to the applicant. Available at http://www.saflii.org/za/cases/ZASCA/2001/75.html.] 

The name of a public company must end with the word “Limited” (for example, Eastern Engineering Limited), while that of a private company must end with the words “(Proprietary) Limited” (for example, Smith and Jones (Proprietary) Limited). The words “Limited” and “(Proprietary)” may be abbreviated to “Ltd” and “(Pty)” respectively.
c. Incorporators
A profit company requires only one member. Any individual or company may incorporate a profit company. Each incorporator must subscribe for at least one share.
d. Memorandum of Incorporation
A new company requires a Memorandum of Incorporation,[footnoteRef:127] which is the sole document governing the rights, duties and responsibilities of directors, shareholders and others in relation to the company. The 2008 Companies Act also permits the board of directors of a company to make, amend or repeal any necessary or incidental rules relating to the governance of the company with respect to matters that are not addressed in the Act or Memorandum of Incorporation.[footnoteRef:128] These rules are binding upon the company, and some corporate governance matters may be addressed in these rules rather than in the Memorandum of Incorporation. The advantage of this is that the rules are generally amended more easily (by an ordinary resolution of the members) than the Memorandum of Incorporation, which requires a special resolution. [127: 2008 Companies Act, s. 13(1)(a).]  [128: 2008 Companies Act, s. 15(3).] 

In the case of a private company, the Memorandum of Incorporation must restrict the free transfer of shares and must prohibit any solicitation of investment from the public.[footnoteRef:129] [129: 2008 Companies Act, s. 8(2)(b)(ii).] 

e. Share Capital
Where the company has different classes of shares, the Memorandum of Incorporation will spell out the rights attaching to each. In the case of both private and public companies, the 2008 Companies Act permits differential voting rights, but sets down constraints in this regard.[footnoteRef:130] [130: 2008 Companies Act, s. 37.] 

Note: The provisions of the 2008 Companies Act only apply in respect of shares and not securities. Per Section 1 of the 2008 Companies Act, a share is defined as one of the units in which the proprietary interest in a profit company is divided. Securities is defined as any shares, debentures or other instruments, irrespective of their form or title, issued or authorized to be issued by a profit company. The distinction is important as securities include shares, but shares do not include securities. In respect of securities authorized, but unissued, securities are included, while in respect of shares, only issued shares are included.
There are a number of listed public companies that discriminate as to voting powers. However, the rules of the JSE Ltd Securities Exchange in South Africa (JSE) have been tightened in this area. The JSE no longer permits a new company to be listed where the voting power is not evenly distributed between the various classes of shares.[footnoteRef:131] A private company has more flexibility in this regard. Full discrimination is permitted with respect to the voting power of various classes of shares. For example, A Class shares could have one vote each, while B Class shares could have 100 votes each. This can provide a straightforward way for a particular individual or individuals to control a private company. [131: Section 4.18 of the listing requirements stipulates that the JSE Securities Exchange South Africa (JSE) will not: (i) grant a listing to a company with high or low voting instruments; or (ii) allow a listed company to issue high or low voting instruments. However, where a company currently has listed high or low voting instruments, the JSE will grant a listing of additional shares of that class.] 

On the formation of a company, individual shares or blocks of shares must be issued in favor of the various members. It is permissible for the shares to be exchanged for “stock.” However, this has no substance other than to remove the separate identities of the various shares and to express the members’ interests as a percentage or proportion of the share capital.
Legislative Note: Currently the Companies Act, 2008 does not permit a court to validate an invalid creation, allotment or issue of shares or have the terms thereof confirmed on application by the company and/or an interested party. Parties in such circumstances are left without a remedy. Both the draft 2021 Companies Bill and the Companies Amendment Bill 2023 include a proposal which will allow a court to validate or confirm the terms of an invalid creation, allotment, or issue of shares where the court finds it just and equitable to do so.
f. Incorporation Procedure
The services of an attorney are usually employed to incorporate companies. This can be done in as little as five business days.
The first step in incorporating a company is for a Memorandum of Incorporation to be drafted, in compliance with the Companies Act. The Companies Act assists in this regard by providing a model set of articles.
A company may not trade until it has been granted a registration certificate by the Companies and Intellectual Property Commission. This will not be granted until such time as the Commissioner is satisfied, in the case of a public company, that there is at least one member and there are at least three directors.[footnoteRef:132] [132: Only one director is required for a private company.] 

In addition, an auditor must be appointed for a public company.[footnoteRef:133] A private company must appoint an auditor when it is in the public interest or if it voluntarily elects to have its financial statements audited. It is the duty of a company’s audit committee to ensure the independence of the auditor, according to various criteria. A public company must also have a company secretary, who may be, but need not necessarily be, a director of the company.[footnoteRef:134] [133: 2008 Companies Act, ss. 34, 84, 85, 90 – 91. The Auditing Profession Act 26 of 2005, s. 37.]  [134: 2008 Companies Act, s. 86(1).] 

Legislative Note: A private company mandated to be audited by the Companies Act, 2008 or the company’s Memorandum of Incorporation is currently precluded from appointing a person as company auditor who has also served as a director, prescribed officer, employee, company secretary or bookkeeper of the company in the preceding five years. Both the draft Companies Bill, 2021 and the Companies Amendment Bill, 2023 propose the time restriction be reduced to two years.
In the case of a private company the procedure is the same, except that there need be only one member and one director. There is no requirement that there be a secretary, unless a private company voluntarily elects to appoint one.
It is important to note that the 2008 Companies Act does not require all companies to engage an auditor to audit the annual financial statements.[footnoteRef:135] A benefit of an audit is that audited accounts assist the tax authorities in assessing the company and ensuring compliance with the tax laws. [135: 2008 Companies Act, s. 90.] 

Where the costs of an audit would present a problem, the recourse was — prior to the entry into force of the 2008 Companies Act — for the members (if they are natural persons numbering 10 or fewer) to incorporate a close corporation. See C.1., below.
g. Costs of Incorporation
It had always cost less to incorporate a close corporation than to incorporate a private company if done by an attorney as there are more forms required. Besides attorney fees there is no actual cost to incorporate a company. However, the close corporation entity is no longer an available option as from the date of implementation of the 2008 Companies Act. The intention was that the simplified incorporation process for private companies would negate the need for close corporations. This simplification also reduced the costs of incorporation for small private companies.
2. Operation
a. License
No company may commence business unless a registration certificate has been issued by the Companies and Intellectual Property Commission. The office of the Companies and Intellectual Property Commission is in Pretoria.
To obtain a certificate, the incorporators of the company must have complied with the requirements to prepare the governing contracts (i.e., the Memorandum of Incorporation) and file the Notice of Incorporation, which includes information such as the names of the initial directors.[footnoteRef:136] A notice of the appointment of the company secretary, auditor or audit committee may be filed as part of the Notice of Incorporation.[footnoteRef:137] [136: 2008 Companies Act, s. 13(1).]  [137: 2008 Companies Act, s. 85(4).] 

The name of the company must also have been approved by the Commissioner. A close corporation does not require a memorandum and articles but merely an agreement among the members, known as a founding statement.
b. Amendments to Memorandum of Incorporation
To amend the Memorandum of Incorporation generally requires a special resolution of the members. A valid special resolution requires that members holding not less than one-quarter of the total votes be present at the meeting in person or by proxy and that three-quarters or more of those who are present vote in favor of the resolution.[footnoteRef:138] A company’s Memorandum of Incorporation may permit a lower proportion of voting rights to approve a special resolution, provided the voting rights required are at least 10% more than those required to pass an ordinary resolution. An ordinary resolution requires the support of more than half of the votes present at the meeting. However, the Memorandum of Incorporation may require a higher proportion of votes. [138: 2008 Companies Act, s. 63; 1973 Companies Act, s. 199. The three-quarters majority is by show of hand or, if a poll is called for, on a poll.] 

In the past, all special resolutions had to be registered with the Registrar of Companies. Special resolutions are now only required to be filed with the Companies and Intellectual Property Commission in certain circumstances. Although the filing of a special resolution with the Companies and Intellectual Property Commission is required by the Act in some instances, this is not the same as the registration of a special resolution. There is no longer any constructive notice of special resolutions filed with the Companies Commission, even though all documents required to be filed with the Companies Commission by the Act are open for inspection by any person.
Legislative Note: Currently amendments to the Memorandum of Incorporation (MOI) are effective immediately upon filing. The Companies Amendment Bill, 2023 (CAB 2023) proposes that any amendment to the MOI, excluding in relation to a name change, become effective 10 business days after receipt of the Notice of Amendment by the Companies and Intellectual Property Commission (CIPC), This excludes instances where the changes are endorsed sooner than the 10 business days, or an amendment is rejected by the CIPC. If a date is specified in the Notice of Amendment, such date may not be a date earlier than 10 business days from receipt by the CIPC.
c. Alteration of Share Capital
South Africa does not permit a member (or members) to contribute to the capital pool of the company for their own benefit and that of the other members. The capital of a company may be increased only by issuing new and additional shares to a specific member or members.[footnoteRef:139] [139: Shares have no nominal or par value in terms of the 2008 Companies Act.] 

The question of reduction of capital is governed by the provisions of Section 46 of the 2008 Companies Act that relate to payments by a company to its shareholders and require that the company remain solvent and liquid after such payments. The common law allows the company to reduce its share capital so that, unless there is a provision in the Memorandum of Incorporation of the company governing reductions of capital, such reductions may be done by way of a directors’ resolution,[footnoteRef:140] provided the requirements of Section 46 are met. [140: At board meetings there are no different types of resolution (unless, very exceptionally, the company’s articles specify to the contrary). All resolutions are passed by a simple majority.] 

It should be noted that the provisions of Section 46 also apply to the payment of dividends out of the profits of a company. Accordingly, even if a company has distributable profits (whether capital or revenue), it may distribute such profits only if, after the distribution, the company remains liquid and solvent.
d. Share Buybacks
South African companies are permitted to acquire their own shares.[footnoteRef:141] This provision applies to both public and private companies and is referred to as a share buyback.[footnoteRef:142] [141: 2008 Companies Act, ss. 46 and 48.]  [142: See Capital Appreciation Ltd. v. First National Nominees (Pty) Ltd. and Others (280/2021) [2022] ZASCA 85 (June 8, 2022), where share buybacks of more than 5% trigger independent appraisal rights. In the High Court of South Africa (Gauteng Local Division, Johannesburg), the case of First National Nominees (Pty) Ltd. and Others v. Capital Appreciation Ltd. and Another was heard in February 2021. Capital Appreciation Ltd, in terms of section 48(2)(a) of the Companies Act, was seeking authority from its shareholders to repurchase some of its own shares in a share buyback transaction. The court was required to consider whether the transaction fell within the ambit of section 48(8)(b) of the Companies Act and therefore deemed to be a scheme of arrangement as detailed in section 114, or if the repurchase was subject to the requirements of sections 114 and 115. Because the repurchase exceeded 5% of the total share capital of Capital Appreciation Ltd, section 48(8)(b) applied and linked the transaction to sections 114 and 115. Both sections deal with ‘fundamental transactions.’ First National Nominees (Pty) Ltd. (the dissenting shareholder) to the transaction invoked its right under section 164(5) to compel Capital Appreciation Ltd. to purchase its shares at fair market value. It sought relief under section 164(14) to allow the High Court to determine the fair market value of the shares. Section 164 was central to the dispute in both the High Court and the Supreme Court. The High Court found that it was immaterial whether the proposed transaction was a scheme of arrangement or not, what mattered was that it was a transaction that breached the 5% threshold as defined in section 48(8)(b) and therefore triggered the application of sections 114 and 115. Following from there, this provided the dissenting shareholder with the right, as detailed in section 164, to request judicial determination of the fair market value of the shares.The High Court judgement was appealed to the Supreme Court in June 2022. The appeal was dismissed unanimously with the Court finding that a share repurchase in excess of 5%, as determined in section 48(8)(b), is a ‘significant and substantial repurchase.’ By virtue of the transaction meeting the prescribed threshold, it becomes subject to sections 114 and 115. € Supreme Court found that section 48(8)(b) creates a direct link between share repurchases as detailed in section 48, and schemes of arrangement as detailed in section 114(1)(e). By virtue of this link, section 115(8) then allows dissenting shareholders the right to request an appraisal of their shares to determine market value in terms of section 164. From the Supreme Court of Appeal’s judgement comes the understanding that any repurchase that involves a share repurchase of greater than 5% of the shares of any particular class of shares is deemed a scheme of arrangement, therefore a fundamental transaction. This contrasts with the High Court’s judgement that the same transaction is not a scheme of arrangement but is nonetheless subject to the provisions of sections 114, 115 and 164.Comment: This is an important judgement as it ties in with the draft Companies Amendment Bill 2021, which proposes to remove section 48(8)(b) of the Companies Act. Should this proposed change be effected, it will result in share buy-backs in excess of 5% no longer being mandated to comply with the criteria of sections 114 and 115. This will streamline the share buyback process for regulated companies. The above judgment ties in with the proposed section 48(8)(b) amendment to the Companies Act in that if the Bill is enacted it will now clearly separate share buy-backs from the rules governing schemes of arrangement.] 

Legislative Note: A share repurchase will require the passing of a special resolution by the shareholders, unless repurchased shares are acquired because of: 
(i) A pro-rate offer made to all shareholders or a particular class of shareholders; or
(ii) Transactions effected in the ordinary course on a recognized stock exchange (being a licensed exchange in terms of the Financial Markets Act, 2012) on which the shares are traded.
As such, the current provision that allows the repurchase of 5% or less of the total shareholding without the passing of a special resolution by the shareholders will no longer apply.
There is no limit in company law on the proportion of shares that may be so acquired, provided one share remains. There are no statutory provisions so any applicable rules must be found in the company’s articles.
Where a public company is listed on the JSE, the JSE’s own rules provide limitations as to the proportion of the share capital that may be acquired in any given year, whether by specific or general resolution.
To the extent that the consideration paid by a company to the members for selling their shares to the company exceeds the nominal value of the share capital and share premium,[footnoteRef:143] the difference is regarded as a dividend for tax purposes. Where a company acquires its own shares, the shares may not be held as “treasury stock.” Upon the acquisition by a company of its own issued shares, the issue of the shares is automatically cancelled, and the shares revert to the state of being ordinary but unissued shares. [143: A share premium only relates to par value shares. The 2008 Companies Act does not generally allow the issue of par value shares. However, an exception arises in relation to pre-existing authorized shares of a class already in issue per Regulation 31(5) of the draft Company Regulations, 2011. In addition, pre-existing issued par value shares retain their status unless converted.] 

However, the Companies Act does permit a subsidiary to purchase up to 10% of the share capital of its holding company. In this case, the subsidiary may retain the stock because the stock is not its own stock, but that of the parent.
e. Corporate Officers
A public company requires at least three directors, plus a secretary and an auditor. The auditor is not, and may not be, a director or officer of the company.[footnoteRef:144] [144: 2008 Companies Act, s. 90(b)(i).] 

A company’s auditor is also not permitted to act as a director, prescribed officer, employee, bookkeeper, accountant or company secretary for the company in the past five years preceding appointment.[footnoteRef:145] [145: 2008 Companies Act, s. 90(b)(iv).] 

Legislative Note: The Companies Amendment Bill, 2023 (as did the draft 2021 Bill) proposes to reduce this disqualification period to two financial years.
Companies are required to be audited when it is in the public interest or if a company voluntarily elects to be audited. The public interest dictates that there is a clear separation of responsibilities between officers of the company and the external auditors. In addition, the ITA requires that a public company appoint a public officer, who may be, but need not necessarily be, a director. The public officer is in the first instance responsible for ensuring compliance with the requirements of the tax law. However, the fundamental responsibility of the directors for such compliance cannot be delegated to the public officer.
f. Shareholders’ Meetings
A public company must hold at least one annual meeting of its members. This meeting is called the annual general meeting. In contrast, a private company must call a meeting of its members whenever it is required to do so, but it is not obligated to have at least one meeting a year. The members of a public company must receive at least 15 business days’ notice to attend such a meeting, whereas the members of a private company only require 10 business days’ notice.[footnoteRef:146] If all the members agree, the notice period can be reduced or dispensed with. [146: 2008 Companies Act, s. 62.] 

A company may provide for a shareholders’ meeting to be conducted by electronic communication. Where a company allows for participation in a meeting by electronic communication, a notice convening the meeting must inform the shareholders or their proxies of the opportunity to participate electronically. The costs of participation are borne by the shareholder.
The Companies Act requires the presentation of the audited financial statements, the appointment of an auditor for the ensuing financial year, and the appointment of an audit committee at the annual general meeting[footnoteRef:147]. [147: The Supreme Court of Appeal has reviewed and set aside the mandatory audit firm rotation rule. This rule was originally set by the Independent Regulatory Board for Auditors (IRBA), which obliged listed and public interest companies to appoint a new audit firm after a tenure of 10 years. The judgment means entities are no longer required to appoint new audit firms every 10 years and removes the limitations introduced by IRBA’s mandatory audit firm rotation rule. This rule change became effective April 2023. Available at: https://www.saflii.org/za/cases/ZASCA/2023/81media.pdf.] 

Aside of the annual general meeting for public companies, neither the Companies Act nor the JSE requires any specific number of shareholders’ meetings to be held per year. Should any exceptional or special decisions be required, special meetings of shareholders may be called.
g. Directors’ Meetings
The Companies Act does not specify how many times directors are to meet each year. Many large, public companies hold directors’ meetings every second month or more frequently. However, the Memorandum of Incorporation, or rules, of a company may specify how frequently and when directors’ meetings take place and what will constitute a quorum.[footnoteRef:148] [148: Section 64 of the Companies Act provides that a meeting may not begin until sufficient persons holding at least 25% of all the voting rights in respect of at least one matter to be decided on at the meeting are present. The percentage may be increased or reduced in the Memorandum of Incorporation. However, if a company has more than two shareholders, at least three shareholders must be present.] 

While the shareholders can control the directors in the sense that they may have the power to appoint directors or relieve directors of their duties (without necessarily giving any reasons), shareholders are not entitled under South African company law to instruct a director on how to vote or how to deal with an item on the agenda of the directors’ meeting. In other words, the directors (until such time as they are relieved of their duties) must act in the interests of the company rather than the shareholders should there be a clash.
Note: Not all directors are recognized as employees in terms of the Labour Relations Act 66 of 1995. The court has found that a directorship does not in itself render someone an employee.[footnoteRef:149] Non-executive directors are not recognized as employees of the company, whereas executive directors usually are. Section 210 of the Companies Act provides that the labor law principles should still be applied if someone is recognized as an employee. [149: Anderson v. James Sutherland (Peterhead) Ltd. 1941 SC 203, Oak Industries (SA) (Pty) Ltd. v. John NO and another 1987 (4) SA 702 (N), SA Post Office Ltd. v. Mampeule 2010 10 BLLR 1052 (LAC), Chillibush v. Johnston 2010 6 BLLR 607 (LC).] 

The Companies Act does not stipulate a particular process for installing the chairman of the company, but this may be provided for in the Memorandum of Incorporation. If no procedure is laid down in the Memorandum of Incorporation for appointing a chairman, the meeting of directors may appoint, by a majority vote, a chairman for that meeting.
The chairman has a vote equal to that of the other directors who are present at the meeting, but in the event of a deadlock, the chairman may (if so stipulated in the Memorandum of Incorporation of the company) cast a deciding vote. Other than casting a deciding vote, the chairman has no powers beyond those of the other directors.[footnoteRef:150] In particular, he may not legitimately walk out of the meeting or terminate the meeting without the agreement of his or her fellow directors. However, the Memorandum of Incorporation of the company may confer certain specific powers on the chairman; for example, powers of adjournment and powers to determine the validity of votes. [150: 2008 Companies Act, s. 73(5).] 

Should a chairman leave the meeting prematurely, the meeting does not terminate unless there is no longer a quorum present. The remaining directors may appoint from among their number a new chairman, who then has all the functions of the previous chairman and can continue the business of the meeting.
Note: Companies in South Africa take decisions through majority vote. This rule is not contained in the Companies Act, but it is a common law rule. In Sammel v. President Brand Gold Mining Co. Ltd. 1969 (3) SA (SCA),[footnoteRef:151] (at 678), Trollip Ju summarized the position as follows: [151: Sammel v. President Brand Gold Mining Co. Ltd. 1969 (3) SA (SCA), available at http://www.saflii.org/za/cases/ZAGPHC/2004/2.pdf.] 

‘By becoming a (minority) shareholder in a company, a person undertakes by his contract to be bound by the decisions of the prescribed majority of shareholders, if those decisions on the affairs of the company are arrived at in accordance with the law, even where they adversely affect his own rights as a shareholder.’
h. Books and Records
A company incorporated in South Africa must maintain books and records, in either written form or in a manner that permits the information to be converted into written form within a reasonable time. While it is not required that all transactions be recorded in South Africa, the books and records must be sufficiently up to date to enable the directors to properly manage the affairs of the company.
The accounting records of a company must be prepared in English or another official language of South Africa.[footnoteRef:152] The books and records are usually kept at the registered office of the company.[footnoteRef:153] [152: 2008 Companies Act, s. 28(1).]  [153: 2008 Companies Act, s. 28(2).] 

The directors may keep the company books and records in a place other than the registered office of the company as deemed fit. If the place is outside South Africa, copies or extracts of the records must be available within the country to enable the directors and auditors to carry out their obligations.
Legislative Note: The proposed Companies Amendment Bill 2023 (CAB 2023) would require that holders of beneficial interests be allowed access to a company’s register of disclosure of beneficial interests. Within the recent amendments to the General Laws (Anti-money Laundering and Combating Terrorism Financing) Amendment Act, 2022 (GLA Act), affected companies (being regulated companies and private companies that are controlled by, or subsidiaries of, a regulated company), as opposed to just regulated companies, are required to establish and maintain a register of disclosure of beneficial interests.
Further, CAB 2023 also proposes that in addition to the securities register, third parties be allowed access to a company’s Memorandum of Incorporation, the record of directors, the annual financial statements (AFS), and the register of disclosure of beneficial interests — where this is mandated. Morerover, the CAB 2023 also proposes to exclude the right of third parties to inspect and copy the AFS of private, personal liability and non-profit companies that fall below a specified public interest score (less than 100 in the case of internally prepared AFS and less than 350 in the case of independently prepared AFS). Of note is the departure from the draft 2021 Companies Amendment Bill being that the CAB 2023 does not include provisions making it an offence for directors and prescribed officers who fail to accommodate a reasonable request for access or unreasonably refuse access to a person who has the right to inspect or copy records. The status quo that an unreasonable refusal of access is an offence of the company (and not also of directors and prescribed officers) remains intact.
i. Financial Statements
Companies must issue annual financial statements. These financial statements must be audited if they relate to a public or state-owned company. Private company financial statements are only audited if it is in the public interest or the company voluntarily elects to have the financial statements audited. Under Section 62 of the 2008 Companies Act, audited annual financial statements must be delivered to shareholders at least 15 business days before the company’s annual general meeting. Section 61(7)(b) of the 2008 Companies Act requires that the annual general meeting must be held once in every calendar year and not more than 15 months after the last annual general meeting.
In addition to the annual financial statements, a public company listed on the JSE must also issue unaudited interim financial statements at the half-year mark; i.e., for the period ending six months into the financial year. The interim statements must generally be issued within three months of the mid-year.[footnoteRef:154] [154: JSE Limited Listing Requirements, para. 3.15.] 

Where a public company is listed on the JSE, there are additional and stricter requirements regarding the availability of the financial statements. The company concerned must file the interim and final financial statements electronically with the Stock Exchange News Service (SENS).
Legislative Note: The proposed Companies Amendment Bill 2023 includes two further provisions which would increases access to the company information where it is a large company. The intention behind these provisions is to increase corporate transparency.
The first provision would allow for third party access to a company’s annual financial statements and the register of beneficial ownership. This access is intended for large public and state-owned companies. For private companies, it is only intended where their public interest score is above 100 if the company’s annual financial statements are internally prepared, and above 350 if the annual financial statements are externally prepared.
The second provision would mandate companies with a public interest score exceeding a specified threshold, to file a copy of the latest financial statements, securities register and a register of disclosure of beneficial interests with their annual return to the CIPC. In addition, these companies will also need to make the annual return as well as the accompanying information electronically available to third parties.
j. Dividends and Other Distributions
The members of a company have no right to any part of the reserves of the company, unless a distribution is properly made.[footnoteRef:155] A dividend is a type of distribution and the members are entitled to part of the reserves when a dividend is properly declared. [155: In terms of the 2008 Companies Act, s. 46.] 

Where there is one class of shares, each share must receive an equal proportion of the money or other assets distributed as a dividend.
A dividend paid other than in South African currency is considered to be a dividend in kind, i.e., an in specie dividend.
For smaller public companies and for private companies, dividends usually are declared and paid after the preparation of the financial statements, when it is clear what profits have been earned and what funds are available for distribution.
Dividends and other payments may be paid with respect not only to the current or immediately prior year, but with respect to any previous year, provided the reserves in the year concerned are sufficient to meet the payment. It is not necessary that any earlier losses of the company be made good. However, a dividend may not be declared and paid where it would result in the liabilities of the company exceeding its assets, or where payment of the dividend would render the company unable to pay its liabilities when they fall due in the ordinary course of business.
Where the company has issued preferred shares or different classes of ordinary shares, differing amounts of dividends may be paid with respect to the shares of each such class, depending on the terms and conditions agreed upon when the shares were issued.
In the absence of any agreement to the contrary in the Memorandum of Incorporation, a member of a company participates not only in current dividends, but also in a distribution on liquidation when the company is wound up.
Care should be taken when acquiring shares in a company. The Memorandum of Incorporation of the company may provide that such shares do not share equally or at all on the winding up of the company.
k. Reserves
It was previously not clear whether it was permissible for a company to pay a dividend out of an unrealized gain in the value of the company’s assets. The preferred view now is that such distributions may be paid from unrealized gains; however, this must be authorized by the Memorandum of Incorporation and the unrealized gain must be permanent in nature.
Dividends may be paid from unrealized profits, provided the payment of the dividend will not cause the company’s liabilities to exceed its assets (in this respect, the assets may be revalued) nor cause the company to become illiquid and unable to meet its debts as they fall due.[footnoteRef:156] [156: 2008 Companies Act, s. 46(1)(b).] 

If dividends are declared that transgress these restrictions, the directors of the company become personally liable.[footnoteRef:157] [157: 2008 Companies Act, s. 77(3)(e)(vi).] 

l. Intra-Group Financial Assistance
The financial assistance requirements as contained in Section 45 of the Companies Act, 2008 will no longer apply to financial assistance from a company to its subsidiaries pursuant to the proposed Companies Amendment Bill, 2023. This is in line with the proposal in the Companies Amendment Bill, 2021. However, based on the current definition of a subsidiary in the Companies Act, 2008, this exemption appears to exclude foreign entities, and therefore financial assistance to a foreign entity — even if wholly owned — will still require adherence to Section 45.
3. Statutory Mergers
The 2008 Companies Act introduced the concept of a merger into South African company law, allowing one company to be merged into another. Alternatively, two companies may lose their identities and be merged into a new company. The creation of a new company may be a more favorable structure than the absorption of one company by another. A target company’s liabilities automatically become the liabilities of the acquiring company if it is absorbed by the acquiring company. However, when a new company is formed, the target company’s liabilities may be avoided by the acquiring company.
While the mechanism for mergers may be straightforward (subject to tax complications), it may not be a simple matter to achieve the cooperation of all the shareholders. To prevent a minority of shareholders blocking an otherwise favored merger, the 2008 Companies Act provides for appraisal rights, which permit dissenting shareholders to opt out of the company and to receive payment of the fair value of their shares.[footnoteRef:158] Dissenting minorities of the target company must also sell their shares where at least 90% of the holders of that class of shares in the company accept an offer made for their shares in a merger.[footnoteRef:159] [158: 2008 Companies Act, s. 164(5).]  [159: 2008 Companies Act, s. 124(1).] 

Legislative Note: The current position relating to affected transactions and the takeover regulations in the Companies Regulations apply to private companies in instances where more than 10% of the company shares were transferred in the preceding 24 months. The proposed Companies Amendment Bill, 2023 would set a limit on the application of this regulation in the following instances: 
(i) A private company having 10 or more shareholders with a direct or indirect shareholding in the company; and
(ii) The private company meets or exceeds the financial threshold or annual turnover or asset value to be determined by the Minister.
There is still uncertainty surrounding the reference to ‘indirect shareholding’. As the proposal stands, difficulty has been created in determining which indirect shareholders should be included and whether this envisages all beneficial owners of securities (direct and indirect).
This proposal would introduce a fundamental change into the regulatory framework as it limits the scope of application of the takeover provisions insofar as private companies are concerned.
Other issues may arise pursuant to mergers where the acquiring company starts to buy up shares in the target company on the open market, irrespective of whether the target is listed on the JSE. The Takeover Regulation Panel established under the 2008 Companies Act provides that, where a shareholder acquires more than 35% of the votes attributable to shareholders of the target, that shareholder must make an offer to the remaining shareholders to acquire their shares.[footnoteRef:160] [160: 2008 Companies Act, s. 123.] 

4. Dissolution
The dissolution of a company in South Africa is usually referred to as a “winding up.” Winding up can take the form of the liquidation of the company or, in straightforward situations where there are no liabilities, the deregistration of the company.
5. Liquidation
Despite the repeal of the 1973 Companies Act, Chapter XIV of that Act continues to apply with respect to the liquidation and winding-up of companies. However, some exceptions exist for solvent companies, which are addressed in Part G of Chapter 2 of the 2008 Companies Act.[footnoteRef:161] [161: Sections 343, 344, 346 and 348 to 353 of the 1973 Companies Act only apply to solvent companies to the extent necessary to give full effect to the provisions of Part G of Chapter 2. The provisions in Part G of Chapter 2 prevail if there is a conflict with the provisions in the 1973 Companies Act.] 

There are two main forms of liquidation. The first is a court-ordered liquidation. A court has the power to wind up a solvent company on any one of the grounds set out under Section 81 of the 2008 Companies Act.[footnoteRef:162] These grounds differ from those in the 1973 Companies Act. For example, a shareholder may approach a court and provide evidence that the directors are acting fraudulently; if convinced, the court may then issue an order of liquidation and appoint a liquidator. [162: Section 344 of the 1973 Companies Act includes eight grounds for the winding up of a company and deals with both solvent and insolvent companies, as follows: A company may be wound up by a court if— (a) the company has by special resolution resolved that it be wound up by the Court;(b) the company commenced business before the Registrar certified that it was entitled to commence business;(c) the company has not commenced its business within a year from its incorporation, or has suspended its business for a whole year;(d) in the case of a public company, the number of members has been reduced below seven;(e) seventy-five percent of the issued share capital of the company has been lost or has become useless for the business of the company;(f) the company is unable to pay its debts as described in section 345;(g) in the case of an external company, that company is dissolved in the country in which it has been incorporated, or has ceased to carry on business or is carrying on business only for the purpose of winding up its affairs;(h) It appears to the Court that it is just and equitable that the company should be wound up.] 

The second and more straightforward form of liquidation is where the members pass a special resolution to enter into a voluntary liquidation.
A company is considered to be insolvent when it is unable to pay its debts.
Where the court wishes to use the fact that a company is unable to pay its debts as a ground for winding up, this is governed by Section 345 of the 1973 Companies Act.
A number of tax consequences can be triggered by a winding up. First, any trading stock distributed during the winding up is taxable at either cost or fair market value.[footnoteRef:163] Second, if equipment is distributed as part of winding up, there could be a recovery of depreciation previously claimed on such equipment.[footnoteRef:164] Further, in the event of liquidation, distributions in specie, such as trading stock or assets, will make the company liable to pay over the withholding tax on the dividend in in specie. [163: ITA, s. 22(8).]  [164: ITA, s. 8(4)(k).] 

6. Reorganizations
A group of companies usually chooses to reorganize for one of two fundamental reasons. In the simpler case, there may be business, tax, or other reasons why the structure of the group should be reconstituted. In such a case, the members of the group may agree as to whether and how to carry out the reorganization.
In the more complex case of business rescue,[footnoteRef:165] the directors, shareholders, creditors or employees of a company or group of companies may wish to reorganize or reconstitute the group in order to facilitate the group remaining in business and thus safeguard their claims and future interests. [165: 2008 Companies Act, ss. 128–154.] 

Legislative Note: The proposed Companies Amendment Bill, 2023 includes a proposal to revise the business rescue provisions relating to aspects of post-commencement financing. The proposal to amend the section dealing with creditor participation in business rescue to specifically reference the voting interest of operating expenses deemed post-commencement financing has not been retained in the current version of the Bill.
There are certain relief measures available to soften or reduce the tax costs of a reorganization or restructuring. For further discussion, see V.B.11., below.
C. Other Group Entities
1. Close Corporations
As from the effective date of the Companies Act 71 of 2008, the close corporation form is not available for incorporation and no further conversions from companies to close corporations are permitted, as the Act attempts to implement a simplified method for forming and maintaining small companies. However, an existing close corporation can continue to operate under the Close Corporations Act until its members determine that it is in their interest to convert to a company.
Close corporations were created as an entity to address the needs of sole proprietors or entrepreneurs who were not able or equipped to handle the formalities of forming and operating a private company.
Although a close corporation has attributes that are similar to those of a public or private company, it is convenient to deal with it separately. Close corporations are regulated by a separate Act of Parliament, namely the Close Corporations Act 69 of 1984.
The main difference between a close corporation and a private company is that the former may have only individuals (i.e., natural persons) as members, whose number may not exceed 10.
While the shareholders of a close corporation must be natural persons, the close corporation itself may hold shares in a company or companies.
A close corporation is subject to fewer formalities than a private company. There is no requirement for a Memorandum of Incorporation. Instead, the members, who act like partners, must issue a founding statement[footnoteRef:166] and may, if they wish, form an association agreement to govern their relationship. [166: Close Corporations Act, s. 12.] 

Close corporations, while having share capital, do not issue shares. Each member owns a proportion of the capital and the members manage the business.
2. Personal Liability Companies
The Companies Act also recognizes a personal liability company, which is used by certain professionals such as accountants and lawyers. Only a private company that states in its Memorandum of Incorporation that it is a personal liability company may qualify as such.
The directors of a personal liability company, which ends its name with “Inc.” or “Incorporated,” do not enjoy limited liability. The directors (both current and past) of a personal liability company are liable jointly and severally, together with the company, for such debts and liabilities of the company as are or were contracted during their periods of office. These companies are often used by professionals and accountants whose governing societies usually require that all shareholders should be directors and all directors should be shareholders. Accordingly, because shareholders in such companies are also directors, they become liable for the obligations of the company contracted during their tenure.
3. Nonprofit Companies
The Companies Act establishes a nonprofit company, which is a company without share capital. Such companies cannot, therefore, pay dividends — the income and property of non-profit companies are not distributable to its incorporators, members, directors, officers or persons related to any of them. Upon liquidation, income and assets must be paid over to another non-profit company, voluntary association or trust with a similar purpose. Nonprofit companies are not discussed in any detail here, as they are not used specifically for business purposes, but rather for purposes of public interest or charity.
D. Partnerships
1. Formation
To be a valid partnership, all of the following conditions must be met: 
(i) There must be at least two partners, who may be either legal or natural persons;
(ii) The partners must combine for a legitimate purpose; and
(iii) The partners must intend to make a profit and divide the profit among themselves.
A partnership is not a separate legal entity. Each partner is jointly and severally liable for the debts of the partnership, unless the partner is a commanditarian partner. Commanditarian partners incur no liability to outside parties. A commanditarian partner is in essentially the same position as a member of a company.
Commanditarian partners lose their protection (and become jointly and severally liable with all the other partners) should they hold themselves out to the public as partners. They, therefore, cannot have visible business dealings or play a visible role in the management of the partnership.
To avoid the abuse of the partnership form for tax purposes, the ITA was amended in 1988 to provide that a partner may be allocated tax losses only to the extent that he or she is at risk.[footnoteRef:167] In the case of commanditarian partners, this limits the tax advantages that would otherwise be available through the partnership form. [167: ITA, s. 25H(3).] 

2. Administration
There is no statute that deals specifically with partnerships. The regulation of partnerships is, therefore, subject to the principles laid down in terms of common law as interpreted by the courts.
Partners must exercise utmost good faith towards each other. They may not benefit personally in a matter that is in the sphere of interest of the partnership.
A partnership requires a mere declaration (either written or oral) to come into being. However, it is possible for a partnership to come into being via usage; i.e., where there is no explicit intention to create a partnership. As partners can be held liable for debts, this potential liability should be borne in mind when entering into business transactions.
Comment: It may occur that two or more parties wish to cooperate in business to a limited degree without assuming the full legal responsibilities and potential risks of a partnership. Provided the objectives of the venture are properly expressed and recorded, it may be possible to accomplish this limited form of cooperation. For example, an agreement of co-ownership of assets may be concluded between the parties.
3. Dissolution
As a partnership is not a separate legal entity, it automatically terminates upon the death or resignation of any partner, or upon the entry of a new partner into the partnership. Thus, it is common in partnership agreements to provide that, in the event of the occurrence of one of these contingencies, the partnership is to be reconstituted and deemed to continue so as to avoid a distribution of assets and liabilities each time there is a change.
E. Branch of a Foreign Corporation
1. Registration
If a foreign corporation (that is, a corporation incorporated outside South Africa) conducts business or nonprofit activities in South Africa, it must register a branch in South Africa.[footnoteRef:168] An external company must maintain at least one office within South Africa. An advantage of registering an external company is the protection of the company’s name. [168: 2008 Companies Act, s. 23.] 

Comment: The tax treatment of a subsidiary company is more clearly delineated than that of a branch. As such, complex problems may arise in allocating profits and expenses between a branch and its head office.
2. Liability
A serious drawback of a branch created by a substantial foreign company is that the company of which the branch is a part is liable for the debts of the branch. This is not the case where a foreign holding company has a subsidiary in South Africa, or where the foreign group operates in South Africa via a branch of a dormant or minimal asset foreign subsidiary.
F. Other Business Entities
Another type of business entity that is encountered in South Africa (other than a company, a close corporation, or a partnership) is a trading trust. South African trust law does not distinguish a trust from a trading trust. The term “trading trust” is not defined by statute or in case law. However, the concept of a trading trust has become defined through usage and differs substantially from that of a normal or family trust.
A trading trust is in many respects the same as a partnership. However, a major difference is that the beneficiaries of a trading trust enjoy limited liability.
A trading trust is set up by the beneficiaries. By contrast, in the case of a family trust, the initiative is usually taken by one individual, known as the founder. Whereas a trading trust intends to make profits in the short or long term, a family trust is typically established to safeguard investments and protect the interests of minors or other beneficiaries who are not able to look after themselves.
The distinction between the two can become blurred. A family trust may enter into business and operate like a trading trust. Due to the difficulty of distinguishing the two concepts, South African commercial and tax law have not sought to draw any statutory distinction. Over time, this led to the abuse of the trust privileges in the case of trading trusts.
For this reason, the ITA was amended in 1998 to provide that no trust may distribute or allocate losses to its beneficiaries. Should losses arise, these must be carried forward until such time as the trust has derived taxable income against which they can be set off.[footnoteRef:169] This has reduced the tax advantages of trading trusts by a considerable extent. Where losses are likely, it may be preferable from a tax viewpoint to operate in the form of a partnership. [169: ITA, s. 25B(4).] 

IV. Principal Taxes
A. Sources of Authority in Taxation
1. Legislative
a. Organization of the Tax Law
Each of the principal taxes (see IV.B., below) is regulated in a specific act. The main body of a specific tax act sets out definitions and then provisions relating to the subject matter of the tax and the tax rates. The specific tax act also has schedules that are part of the act but relate to a specific area of tax. For example, the Eighth Schedule deals with the determination of capital gains and the First Schedule determines the taxable income from farming. Regulations may also be issued where necessary. All administrative provisions are housed in the Tax Administration Act No. 28 of 2011 (TAA). This Act applies with respect to all tax acts, except where it is silent with regard to the administration of a particular tax act and that tax act contains a specific provision. In such cases, the specific provision of that tax act will prevail. The procedures for the request for information in terms of an international agreement,[footnoteRef:170] for example, are also regulated by the TAA. [170: TAA, s. 3(3).] 

The National Treasury is empowered to determine tax policy, which in turn is then administered by the Commissioner of the South African Revenue Service (SARS). Legislators must always observe a taxpayer’s rights in terms of the fundamental rights laid down by the Constitution. The Constitution and the Bill of Rights are the supreme law, and all acts are subject to the Constitution. Another source of tax law is international law, which includes bilateral tax treaties and multilateral treaties. However, the Constitution would override international law where there is a conflict.
As a member of various international bodies, South Africa has to ensure that its domestic laws conform to the relevant international agreements. The Office of the Chief State Law Advisor provides “legal advice and inputs to the South African Government as a whole on international law to ensure that international agreements are not in conflict with international law or with South Africa’s international obligations.”[footnoteRef:171] [171: Office of the Chief State Law Advisor, http://www.dfa.gov.za/chiefstatelawadvicer/.] 

b. Other Legislative Documents that Can Be Used to Interpret the Law
Tax Acts are supplemented by regulations, interpretation notes, tax guides and rulings. Regulations can be drafted within the SARS, but still need to be published in the Government Gazette before having effect. Tax rates, for example, which are amended annually, are contained in the regulations. The TAA also makes interpretation notes and binding rulings a source of secondary law, as being a “practice generally prevailing.” Tax guides are not law, but they do set out the SARS’ interpretation or clarification of the law or summarize the law in relation to a specific area.[footnoteRef:172] [172: For example, the capital gains tax (CGT) guide of some 700 pages deals with every conceivable type of CGT event.] 

c. Legislative Process
Tax laws are primarily drafted in-house by the National Treasury, which falls under the Ministry of Finance. They may use outside experts in the form of legal drafters, academics and interest groups. In some instances (e.g., the GAAR in the Income Tax Act and the Municipal Property Rates Act), the services of international consultants are utilized.
The process followed before a Statute (an Act) becomes law is as follows: 
The government may draft a Green Paper that sets out policy options and is published in the Government Gazette for public comment; this is followed by a White Paper, also published for public comment;
A Bill in draft form is published in the Government Gazette for public comment and is introduced by the Minister of Finance in the National Assembly; the SARS also publishes an Explanatory Memorandum to accompany the Bill, which provides further details about the tax amendments, including the reason for the change, the impact of the change, and examples to illustrate this;
The Bill is then referred to the Portfolio Committee on Finance, which investigates the Bill, studies public commentary and suggests changes where relevant;
After possible changes, the Bill is then presented to the National Assembly for a second reading where the principles (not the details) are debated;
The Bill is then referred to the National Council of Provinces;
If the Bill is passed, the President assents to the Bill by signing it, at which stage it becomes a Statute or Act;
The Act is published in the Government Gazette and the date of publication is usually the date on which it comes into force (unless specified otherwise, which is often the case with the Revenue Laws Amendment Acts that amend the taxation Acts);
Debates on a Bill in the National Assembly are recorded in Hansard, the official report of National Assembly debates.[footnoteRef:173] [173: Roeleveld, J., West, C., and Franzsen, R., Chapter 17: South Africa, in Trends and Players in Tax Policy 2016 (M. Lang et al., eds., IBFD 2016).] 

d. Constitutional Challenges
(1) In General
Any legislation may be referred to the Constitutional Court to review the constitutionality of that law or specific provisions thereof. The constitutionality of various tax provisions have been tested in the courts. However, taxpayers generally have not succeeded with their challenges.
Rights enshrined in the Constitution that are particularly relevant to taxpayers include the rights to equality, property, privacy, access to information, just administrative action, and access to the courts.
However, the Constitution has a general limitation clause, which provides that: The rights in the Bill of Rights may be limited only in terms of law of general application to the extent that the limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom, taking into account all relevant factors, including — 
(i) The nature of the right;
(ii) The importance of the purpose of the limitation;
(iii) The nature and extent of the limitation;
(iv) The relation between the limitation and its purpose; and
(v) Less restrictive means to achieve the purpose.[footnoteRef:174] [174: Section 36 of the Constitution of the Republic of South Africa, 1996 (The Constitution). Roeleveld, J. & West, C., 2013, Exchange of Information (in Oberson, X. (eds.), Cahiers de droit fiscal international, The Hague, Netherlands: Sdu Uitgevers 98b: 687–704. ISBN 978-90-12-39068-2 at 702–703.] 

As the Constitutional Court is the highest court in South Africa, it may rule on any legal matter. National legislation or the rules of the Constitutional Court must allow a person, with leave of the Constitutional Court, to: (i) bring a matter directly to the Constitutional Court; or (ii) appeal directly to the Constitutional Court from any other court, when it is in the interests of justice.[footnoteRef:175] [175: The Constitution, s. 167(6).] 

(2) Retroactive Fiscal Legislation
In the High Court case of Pienaar Brothers (Pty) Ltd.,[footnoteRef:176] the Court had to decide whether retrospective legislation conflicts with South Africa’s constitutional principles. The facts of the case are described below. [176: Pienaar Brothers (Pty) Ltd. v. Commissioner for the South African Revenue Service and Another (87760/2014) [2017] ZAGPPHC 231; [2017] 4 All SA 175 (GP); 2017 (6) SA 435 (GP) (May 29, 2017).] 

On February 21, 2007, the Commissioner of SARS issued a press release announcing that the secondary tax on companies’ exemption for amalgamation transactions contained in Section 44 of the Income Tax Act 58 of 1962 (the Act) was to be withdrawn effective February 21, 2007. 
On August 8, 2007, the Taxation Laws Amendment Act 8 of 2007 was promulgated and provided for Section 44(9A) to be inserted into the Act. This subsection was deemed to have come into operation on February 21, 2007.
On March 1, 2007, ST (Pty) Ltd. entered into a merger agreement with Pienaar Brothers. ST issued shares to Pienaar Brothers as a portion of the consideration. On May 3, 2007, Pienaar Brothers made a distribution to its shareholders of R29.5 million.
On the same date, Section 44(9) of the Act provided an exemption from the secondary tax on companies on distributions to shareholders in instances where the distribution was preceded by an amalgamation resulting in the new merged company issuing shares to the old company as part of the payment consideration and which then distributed those issued shares to its shareholders. The problem that gave rise to this dispute came about when SARS denied the secondary tax exemption.
Due to the amendment having retrospective effect, the Commissioner raised a secondary tax on the company’s assessment of R3,687,500 on the distribution made by the taxpayer on May 3, 2007. The taxpayer argued, among other issues, that the amendment is inconsistent with Section 1(c) of the Constitution which embodies the rule of law.
But the Commissioner argued that the Constitution only prohibits a law being retrospective regarding criminal law. The extent that the rule of law prohibits retrospective legislation must therefore be considered.
The Court considered the ambit of the rule of law. In doing so, the Court referred to the following quote from the judgment of Veldman v. Director of Public Prosecutions,[footnoteRef:177] which referred to the U.S. Supreme Court case of Calder v. Bull:[footnoteRef:178] [177: 2007 (3) SA 210 (C).]  [178: 3 U.S. 386 (1798).] 

That legislation will affect only future matters and not take away existing rights is basic to notions of fairness and justice which are integral to the Rule of Law, a foundational principle of our Constitution. [. . .] Legislative enactments are intended to give fair warning of their effect and permit individuals to rely on their meaning until expressly changed.
After considering the ambit of the rule of law, the Court looked at whether retrospective fiscal legislation is in conflict therewith. After analyzing foreign jurisprudence, it noted that countries based on the rule of law permitted retrospective legislation. The real question, according to the Court, was the standard that legislation should be held against to determine its constitutional validity. In doing so, according to the Court, one must consider the rationality and the reasonableness of the legislation.
According to the High Court, if the law does not infringe on the Bill of Rights, then the basic rationality test applies. With regards to rationality, the Court held that one must consider the economic demands regarding the purpose and effect of the proposed legislation. In this context, the Court noted that the legislature’s decision to introduce retrospective legislation was considered to be an imperative decision to protect the fiscus (treasury). A mere prospective amendment would have enabled taxpayers to exploit the loophole in the months before the enactment of the retrospective legislation. The Court, therefore, held the legislative amendment did not contravene the Constitution.
The Constitution does not prohibit retrospective amendments of fiscal legislation. The aforementioned case teaches the taxpayer that he/she/it must determine whether a retrospective legislative amendment contravenes the Constitution on a case-by-case basis. In performing this exercise, the taxpayer must consider whether the retrospective legislation is rational, reasonable and proportionate.
In considering the rationality of the retrospective legislation, the High Court gave considerable weight to the economic considerations in the context of the purpose of the retrospective legislation, which was to protect the fiscus by closing an exploited loophole in this instance.
(3) Taxpayer Confidentiality
More recently, the Constitutional Court addressed the issue of taxpayer confidentiality in the case Arena Holdings (Pty) Ltd t/a Financial Mail and Others v. The South African Revenue Services and Others.[footnoteRef:179] With a thin majority of 5-4, the Court ruled that the provisions in the Promotion of Access to Information Act of 2000 (PAIA) and the Tax Administration Act 28 of 2011 (TAA) that restrict access to taxpayer information, are unconstitutional, thus confirming the 2021 decision of the High Court. [179: Arena Holdings (Pty) Ltd t/a Financial Mail and Others v. The South African Revenue Services and Others (CCT 365/21) [2023] ZACC 13; 2023 (8) BCLR 905 (CC); 2023 (5) SA 319 (CC) (May 30, 2023). Available at: https://www.saflii.org/za/cases/ZACC/2023/13.html.] 

The Court was tasked with considering the constitutionality of absolute confidentiality of a taxpayer’s information, specifically in relation to Sections 35 and 46 of the PAIA and Sections 67 and 69 of the TAA, and the degree to which these sections are unconstitutional in that they prohibit access to a taxpayer’s records by a third party, while also taking into consideration instances where the prerequisites of Sections 46(a) and (b) of the PAIA, the ‘public interest override’, are met. Section 46 necessitates the disclosure of protected information if it is believed the disclosure will reveal ‘evidence of a substantial contravention of, or failure to comply with the law’, or ‘an imminent and serious public safety or environmental risk’; and ‘the public interest in the disclosure of the record clearly outweighs the harm contemplated in the provision in question’. However, Section 46 does not apply to Section 35(1) of the PAIA, which prevents SARS from disclosing information submitted by a taxpayer as part of compliance with tax obligations imposed by law. The proscription on disclosure found in Section 35(1) is reinforced by Sections 69(1), 67(3) and 67(4) of the TAA.
As a result of the Section 46 ‘public interest override’ condition, the third applicant in this case (a journalist employed by Arena Holdings) submitted a request for former President Jacob Zuma’s tax returns. SARS rejected the application citing Sections 34(1) and 35(1) of the PAIA, as well as Section 69(1) of the TAA, which it claimed afforded the former President total confidentiality. After an internal appeal against SAR’s decision by the third applicant was set aside on the same grounds, together with two other applicants, the third applicant then launched a constitutional challenge in the High Court. The High court found in favor of the applicants.
On appeal, the Constitutional Court found that the limitation of information was indefensible. When interests of privacy and individual self-determination stand in opposition to the collective public interest and the value of transparency, this inconsistency must be analyzed with reference to the Bill of Rights. The PAIA and the TAA contain an absolute prohibition regarding public access to taxpayer information held by SARS, but the Court found this creates an imbalance with the public’s rights and interests. Further, it stated that the PAIA and the TAA contain prohibitions primarily relating to the administration of the tax system and the work of the organs of state and are not proscriptions on any general right of access to information.
The Court was of the opinion that the correct classification of confidentiality provided for in the TAA, even without the Section 46 override contained in the PAIA, is relative confidentiality, meaning that SARS’s argument for absolute confidentiality in order to advance taxpayer compliance falls away, especially given that full disclosure can be obtained through other means, such as criminal sanction for false disclosure. SARS is also already permitted to disclose confidential taxpayer information to persons other than SARS officials in instances where information is required for disclosure to a court in respect of proceedings relating to the TAA, or the police and the National Director of Public Prosecutions for the purpose of proving a tax offence.
The Court held the effect of the override in the future will be applied as follows: 
Confidentiality is still the default position;
The override will only apply in very limited circumstances and lifting the bar on confidentiality will require extraordinary circumstances;
To deal with severability of information so that the scope of information disclosed is adequately controlled, Section 28 of the PAIA can be referred to;
The third-party notice procedure will afford the taxpayer the opportunity of making representations regarding the disclosure before a decision is made;
A party troubled by a public interest override application will have the option of internal appeal processes, failing which the route of going to court may be possible.
The Court further held that the unconstitutionality must be suspended for two years to allow Parliament the necessary time to rectify the identified constitutional invalidity.
Comment: The significance of this judgement is supported by a SARS media release on the same day as the judgement was handed down by the Constitutional Court. SARS went to great lengths in this media release to emphasize that the Court’s decision in no way removes the tax confidentiality provisions contained in the TAA, and that the public interest override provision is burdensome, and disclosure is limited to very specific circumstances.
2. Administrative
SARS issues interpretation notes that set forth how it will interpret and apply the provisions of a tax act. These interpretation notes usually set out SARS’s practice in applying or interpreting the law. Interpretation notes do not have the force of law, unless they set out the way that the Commissioner intends to exercise discretion granted to him or her under the particular act. Interpretation notes may be challenged by taxpayers if they do not agree with SARS’s interpretation of the law. They are also not necessarily binding on SARS if they have been rejected by the interpretation of a court or if they only set out the SARS’ views, which of course may change.
The advanced tax ruling system[footnoteRef:180] enables binding private rulings or binding general rulings to be issued by SARS. These rulings can give taxpayers certainty in applying the tax laws in a particular proposed situation. Binding private rulings[footnoteRef:181] are only binding between the SARS and the taxpayer. Binding general rulings can be issued by SARS on interpretation or application of the act in a particular circumstance or type of transaction. A taxpayer may apply for a binding class ruling[footnoteRef:182] relating to a specific class of persons in a proposed transaction. These rulings may be published, but without revealing any names. SARS may also issue non-binding private opinions[footnoteRef:183] that have no binding effect on SARS. [180: TAA, ss. 75 to 90.]  [181: TAA, s. 78.]  [182: TAA, s. 78.]  [183: TAA, s. 88.] 

SARS also issues guides and media releases on various aspects of the tax laws, where necessary. These do not have the force of law.
Interpretation notes, rulings (advance/private/general), among other documents and materials are all available on SARS website.[footnoteRef:184] [184: SARS Legal Counsel, https://www.sars.gov.za/legal-counsel/.] 

3. Courts
If a taxpayer is dissatisfied with an assessment and his or her objection is overruled, he or she may appeal the decision to a Tax Board. If such an appeal is not resolved or cannot be heard by the Tax Board,[footnoteRef:185] the matter can be taken to the Tax Court. All decisions of the Tax Court are subject to an appeal to the High Court by either party. If the president of the Tax Court gives permission, the provincial courts can be bypassed and the taxpayer or the Commissioner may then appeal directly to the Supreme Court of Appeal. The taxpayer also has the alternative of entering into an alternative dispute resolution (ADR) process before approaching the courts. Decisions of the High Court are only binding on courts below it. There are 14 provincial divisions of the High Court in the major cities of South Africa. The losing party in the High Court may apply to the Supreme Court of Appeal, which will create legal precedent (stare decisis), and the principle decided on can only be overturned by another decision of the Supreme Court of Appeal. All Tax Court decisions are published on the SARS website. Where required, the identity of the taxpayer in the lower courts is not revealed and the case is allocated a number (e.g., ITC 1433 (1984)). [185: The tax in dispute must not exceed the amount fixed by the Minister by notice published in the Government Gazette (the current threshold is R1 million) and if a senior SARS official and the appellant agree thereto. The Tax Board consists of an advocate or attorney who is the chairman and if considered necessary, an accountant or representative of the commercial community. The taxpayer or his or her representative must appear in person or if not an individual, its representative.] 

B. Principal Taxes
1. Income Tax
The Income Tax Act 58 of 1962 (ITA), as amended, governs the taxation of natural and legal persons. The basic principles of taxation are the same for both natural persons and legal persons such as companies and trusts. However, the quantum of the tax rate applied will differ and certain differential treatment is permitted for various industries, such as manufacturing, commercial and trading operations, and specialized industries, such as farming, mining and insurance.
Entrenched in the legislation is the concept of “ring-fencing,” whereby certain losses occurring may only be offset against future profits arising in that same trade. Examples of this are found in the farming[footnoteRef:186] and mining[footnoteRef:187] industries. Ring-fencing has been extended to apply to different trades carried on by individuals, such as making a rental loss or farming loss while earning a salary from a different employment. Such losses may not be set off against the salary income of an individual and must be carried forward to be offset against future profits from those trades. [186: The cost of livestock is deductible only to the extent of farming income. ITA, First Schedule, para. 8(1). The cost of capital development expenditure such as dams and farm buildings can be set off only against farming profits (farming taxable income). ITA, First Schedule, para. 12(3).]  [187: In terms of ITA, s. 36(7G), 25% of capital expenditure ring-fenced in an individual mine can be offset against other profitable mines. The Minister of Finance, after consultation with the Minister of Mineral and Energy Affairs, may lift the ring-fencing if there is sound economic reason to do so (ITA, s. 36(7F)).] 

A capital gains tax has been in effect since October 1, 2001, that subjects all capital gains made after that date to the tax. However, it is not a separate tax and after appropriate criteria and rates are applied to the amounts, the taxable capital gain is included in the normal taxable income of a person. The rules are contained in the Eighth Schedule to the ITA, discussed in 4., below.
Note: The withholding tax on dividends, which replaced the secondary tax on companies (STC) — unique to South Africa — became effective as of March 1, 2012.[footnoteRef:188] This tax is discussed further at V.B.3.c., below. [188: The Secondary Tax on Companies (STC) was payable by the company declaring the dividend and was not borne by the recipient of the dividend. The STC was also applicable when the transfer pricing or thin capitalization rules were invoked. However, the STC was replaced by a dividends tax. Dividends tax on transfer pricing adjustments is still payable by the company.] 

2. Estate and Gift Tax
Either estate duty (upon the death of an individual) or, in any other situation, gift tax, is payable when capital amounts transfer from one person to another without consideration/payment. The rate for the gift tax after certain exemptions, as well as estate duty, effective as of March 1, 2018, is 20% on the first R30 million of dutiable estate or aggregated value of property donated and 25% on anything above R30 million.
Foreign situs assets that originated from foreign sources are excluded (for example, assets held in a foreign country prior to the descendent/donor becoming resident in South Africa or assets inherited from nonresidents while the heir was a resident). This exemption does not extend to the capital gains tax (see 4., below).
Gift tax, known as “donations tax,” is dealt with in the ITA even though it is a separate standalone tax. In addition to true donations, the Commissioner for South African Revenue Service (SARS) has the power to deem an amount to be a donation, for example, where there is proved to be inadequate consideration for the sale of an asset. For natural persons, the first R100,000 is exempt in each tax year. In the case of a taxpayer who is not a natural person and not a public company, the exempt donations are limited to casual gifts not exceeding R10,000 per annum in total. A deduction is permitted, up to certain limits, against taxable income for certain qualifying donations made for corporates (see V.B.4.j., below) and for natural persons (see XII.B.3.d., below).
The main purpose of donations tax is to combat tax avoidance where persons seek to dispose of their wealth inter vivos and thus avoid estate duty. However, capital gains tax will in any event be payable on the transfer of assets, excluding cash.
Estate tax (called “estate duty”) is governed by the Estate Duty Act 45 of 1955.
With the advent of capital gains tax, certain adjustments were made to the Estate Duty Act to compensate for the double taxation that occurs when capital assets are transferred on death. As a result of this, estate duty has been considerably reduced and does not form a large part of government revenue.[footnoteRef:189] [189: Approximately .22% of government revenue in the 2022–23 tax year.] 

Comment: It is the author’s view that estate duty should be repealed now that transfers of most wealth assets are subject to capital gains tax. This issue is currently on the National Treasury’s agenda and under review.[footnoteRef:190] In the interim, lifestyle audits are being conducted by SARS in effort to uncover hidden wealth. [190: On April 12, 2018, the Davis Tax Committee (DTC), issued a press statement in which it announced the publication of four additional final reports and the conclusion of its work based on its Terms of Reference. One of the four reports deals with wealth tax in South Africa. While a wealth tax was not recommended, it is still very much a hotly debated topic in South Africa.] 

The first R3.5 million of the net estate is exempt from estate duty. Any amounts accruing to a surviving spouse are allowed as deductions in computing the estate and this deduction together with the R3.5 million exemption very often reduces estate duty payable to nil.[footnoteRef:191] From 2010, any unused balance of the R3.5 million may be carried forward to be used in the estate of the second dying spouse. [191: Estate Duty Act 45 of 1955, ss. 4q and 4A.] 

With effect from March 1, 2018, the rate of estate duty has been increased from 20% to 25% for estates with a value exceeding R30 million. More specifically, the first R30 million of the dutiable value of an estate will be levied with estate duty at a rate of 20% and at a rate of 25% above R30 million.
3. Value Added Tax
Value added tax (VAT) replaced the previous retail sales tax known as goods and services tax (GST) in 1991. VAT is governed by the Value Added Tax Act 89 of 1991 (the VAT Act), which was largely modeled on the New Zealand VAT/GST system. The applicable rate until March 31, 2018, was 14%, which had been in force since 1993 (10% prior to this from inception in 1991). As of April 1, 2018, the applicable rate was increased to 15%.
VAT is a consumption tax and is payable only on value added, in that input tax paid is allowed as a credit against output taxes payable. It is applicable to both capital and revenue transactions for the supply of goods and services, both at the same rate.
It is preferable in a VAT system to have minimal exemptions and zero-ratings, and this has been maintained in South Africa over the years. Zero-rating is preferable to exemption in that input tax suffered is allowed as a credit against zero-rated supplies but is not allowed against the supply of exempt goods or services. For a person making only zero-rated supplies, all input tax suffered will be refunded by SARS. The main goods that are zero-rated are certain basic foodstuffs, exports and fuel (petrol).
In the main, goods or services that are exempted are education, residential housing, transport by road or rail, and non-fee-related financial services. Furthermore, crypto assets are deemed to be financial services and therefore are exempt from VAT.
Where input tax is claimable, it does not form part of the tax base for that good or service. Where input tax is not claimable (where exempt supplies are being made or an input tax credit is denied), any input tax paid increases the tax base of the good or service.
There are two instances where an input tax credit is denied, namely on the hire or acquisition of motor cars (passenger vehicles) and where entertainment expenditure is incurred. There are clear definitions of what constitutes a “motor car”[footnoteRef:192] and “entertainment.”[footnoteRef:193] These are regarded as being of a personal nature. For example, the use of a company car by a director or employee of a company is not necessarily use meant for the business of the company. [192: VAT Act, s. 17(2)(c).]  [193: VAT Act, s. 17(2)(a).] 

Foreign suppliers of electronic services are required to register as South African vendors where their taxable supplies exceed R1 million in any consecutive period and the conditions required in the VAT Act are met.[footnoteRef:194] [194: See VAT Act, s. 1 for the definition of ‘enterprise’ under (b) (vi).] 

For further research on South Africa’s VAT system, see also the VAT Navigator.
4. Capital Gains Tax
a. In General
Capital gains tax is not a separate, stand-alone tax. A net taxable capital gain is determined under the terms of the Eighth Schedule to the ITA, and a portion thereof must then be added to other taxable income pursuant to Section 26A of the ITA.
Capital gains enjoy favorable treatment in that only a portion of the net gain is taxable. The inclusion amount depends on the entity or the individual realizing the gain.[footnoteRef:195] If this is an individual, then only 40% of the net gain is included in taxable income. Individuals are also entitled to certain annual exclusions before calculation of the net gain.[footnoteRef:196] Special trusts for individuals with a mental or physical disability, or testamentary trusts established solely for the benefit of minor children of the deceased, also enjoy the 40% only inclusion. In the case of companies and trusts, 80% of the net gain is included in taxable income. The effective rate, therefore, for individuals who are at the maximum marginal income tax rate of 45% is 18%.[footnoteRef:197] The effective rate for companies is 21.6% and for trusts is 36%.[footnoteRef:198] [195: ITA, Eighth Schedule, para. 10. Refer to the SARS’s Comprehensive Capital Gains Tax Guide, Issue 9, which covers every conceivable aspect of capital gains taxation, has been released. The guide is regularly updated, and the current version is available at https://www.sars.gov.za/wp-content/uploads/Ops/Guides/LAPD-CGT-G01-Comprehensive-Guide-to-Capital-Gains-Tax.pdf.]  [196: An annual exclusion of R2 million in respect of a primary residence and a general deduction of R40,000, per year of assessment, which increases to R300,000 on death.]  [197: 40% multiplied by 45% = 18%.]  [198: Specifically, 80% multiplied by 27% (the company rate) = 21.6%; 80% multiplied by 45% (the rate for trusts) = 36%. The rate of 27% is effective as from April 1, 2022 in respect of companies that have a year-end on or after March 31, 2023. For any company that has a year-end prior to March 31, 2023, the rate of 28% will apply until the end of that company’s year of assessment.] 

Capital losses are offset against capital gains to arrive at the net capital gain. Net capital losses are not permitted as deductions from taxable income, but the losses can be carried forward indefinitely for offset against future capital gains.[footnoteRef:199] Where a capital loss is incurred with respect to a transaction with a connected person,[footnoteRef:200] the loss is ring-fenced and can only be offset against future gains on transactions with that same connected person.[footnoteRef:201] This means that the loss is forever forfeited if the parties are no longer connected (e.g., where a company is no longer part of the same group of companies or there is a marriage breakup). [199: ITA, Eighth Schedule, para. 8.]  [200: For SARS’ guidance on the definition of “connected person,” see Interpretation Note 67 (Issue 4), dated January 28, 2020, available at https://www.sars.gov.za/wp-content/uploads/Legal/Notes/LAPD-IntR-IN-2012-67-IN67-Connected-Persons.pdf.]  [201: ITA, Eighth Schedule, para. 39.] 

Personal use assets other than immovable property, such as motor vehicles, furniture, paintings, etc., are excluded from the capital gains tax system. The first R2 million in revenue gained from the sale of an individual’s primary residence is also excluded from capital gains tax. However, a capital gain in excess of R2 million on the sale of the principal residence of an individual is not excluded; it is subject to capital gains tax. Similarly, if there is a capital loss in excess of R2 million, only the portion of the loss exceeding R2 million will be allowed as a capital loss. This exclusion does not apply to second or holiday homes.[footnoteRef:202] Where individuals have claimed home office expenses for tax purposes in respect of part of the home, the R2 million exemption cannot apply to this part and an apportionment will have to be made. [202: ITA, Eighth Schedule, para. 45.] 

Where the relevant transaction is on revenue account, the resulting profit is treated as ordinary income and the capital gains tax system does not come into play. For example, if a person is a stock trader buying and selling shares, any gain or loss derived from such sales will be included in gross income as revenue and will not be subject to capital gains tax. If, however, the person is an investor in shares, any gains made will be subject only to capital gains tax, as any disposals will be of a capital nature. As the effective capital gains tax rate is more favorable, there is a tendency to hold assets as investments rather than to be seen as a trader.[footnoteRef:203] Except with respect to safe haven rules contained in Sections 9B and 9C,[footnoteRef:204] the ITA does not contain objective rules for determining whether gains or losses are of a capital or a revenue nature. Consequently, it has been left to the courts to develop certain principles to make such a determination.[footnoteRef:205] [203: Before October 1, 2001, disposals on capital account were not taxed at all.]  [204: ITA, s. 9B contained an election to treat shares held for at least five years as capital. It does not apply to disposals after October 1, 2007. ITA, s. 9C was introduced for disposals after this date and is mandatory in that any qualifying shares held for at least three years are subject to capital gains tax even if those shares were purchased for resale.]  [205: CIR v. Visser (1937 TPD) 8 SATC 271; CIR v. Pick ‘n Pay Employee Share Purchase Trust (1992 AD) 54 SATC 271.] 

There is no distinction between long-term and short-term capital gains.
Capital gains or losses arise when assets are disposed of, and result from the difference between the proceeds on disposal and the base cost of the assets concerned.
The capital gains tax was introduced with an effective date of October 1, 2001 and seeks to tax only gains attributable to the period starting on October 1, 2001, until the date of disposal of the asset concerned. A consequence of this is the establishing of a base cost of an asset (if it was held prior to October 1, 2001) as of October 1, 2001, referred to as the valuation date value of the asset.
For assets acquired before October 1, 2001, three methods are available to compute the component of the gain attributable to the post-September 30, 2001 period, at the election of the taxpayer: (i) the time apportionment basis;[footnoteRef:206] (ii) the fair market value basis;[footnoteRef:207] and (iii) 20% of the proceeds basis.[footnoteRef:208] The taxpayer may elect the method that is the most beneficial. The election is made on disposal of the asset. [206: ITA, Eighth Schedule, para. 30.]  [207: ITA, Eighth Schedule, para. 31.]  [208: ITA, Eighth Schedule, para. 26.] 

Election for the fair market value method required the appropriate valuation of the asset as of October 1, 2001. The valuation had to be made by September 30, 2004. No rules required the valuation to be performed by a sworn appraiser or other recognized expert. However, to satisfy SARS, the taxpayer had to be able to argue that the person performing the valuation had the requisite competence and that the value was fair and reasonable.
The time apportionment method is essentially a proration of the total gain (the excess of the proceeds on disposal over the original cost) on a straight-line time basis between the original acquisition date and the disposal date. To illustrate, an asset was acquired for R100,000 on November 1, 1996, and disposed of for R800,000 on September 1, 2023. Its fair market value on October 1, 2001 is R300,000. The time apportionment method would generate a gain of R540,909.[footnoteRef:209] If the fair market value as of October 1, 2001 was used, then a gain of R500,000 (R800,000 − R300,000) would arise. In this example, the taxpayer would have been better off, therefore, electing to adopt the fair market value as the base cost of the asset. [209: 100,000 + (800,000 − 100,000 × 5/22) = 259,091 base cost. Proceeds 800,000 − 259,091 = 540,909 gain.] 

An economic loss incurred on disposal of an asset may also be prorated on the same basis. Where the adoption of the fair market value as the base cost converts an economic gain derived upon disposal into a capital loss, the loss will be limited to nil.[footnoteRef:210] Where the asset is a depreciable asset for tax purposes, essentially only proceeds above cost will be subject to capital gains tax. [210: ITA, Eighth Schedule, paras. 26 and 27.] 

No provision has been made for inflation as this was seen to complicate the calculation of the capital gains tax and, as a result, the effective rate of the tax was designed to be relatively low. However, the increase in the inclusion rates in the 2013/2014 tax year (25% for individuals and special trusts, 50% for companies), the 2014/2015 tax year (33.3% for individuals and special trusts, 66.6% for companies), and the 2016/2017 tax year (40% for individuals and special trusts, 80% for companies) does not conform to this principle. It can be said that gains are therefore made up of actual and illusionary profit due to high inflation rates in South Africa.
Interest expense, such as a mortgage on immovable property or on a loan to acquire shares, is generally not permitted as a deduction against proceeds. A notable exception is where listed shares are acquired. In this instance one-third of the interest expense may be added to the base cost of the shares acquired.[footnoteRef:211] This applies only where the shares are acquired as an investment. Where the acquirer is a share trader,[footnoteRef:212] then all proceeds are gross income and any expenditure incurred in the production of this revenue is deductible. However, interest is not deductible to the extent that it produces dividends, which are exempt from tax, as in such case, there is no corresponding inclusion in taxable income. [211: ITA, Eighth Schedule, para. 20(1)(g).]  [212: In South Africa, the word “stock” is seldom used to refer to shares, which are referred to as shares or securities. Interest-bearing investments may be referred to as stocks and bonds.] 

b. Nonresidents
Capital gains tax is applicable to any asset of a resident and only to the following assets of a nonresident: 
(i) Immovable property located in South Africa;
(ii) Any interest or right to immovable property located in South Africa; and
(iii) Any asset that is attributable to a permanent establishment (PE) in South Africa.[footnoteRef:213] [213: ITA, Eighth Schedule, para. 2.In Chapter Four of the Comprehensive Guide to Capital Gains Tax, Section 4.1.2.3 examines the legal classification of things as immovable and concludes that immovable property encompasses: land; buildings with foundations in the soil; trees; growing crops; real rights over immovable property (e.g., usufructs, registered long-term leases and servitudes); life rights in a retirement complex; and mineral and prospecting rights.] 

While nonresidents will not be subject to capital gains tax on any assets other than those listed above in (i) through (iii), the meaning of “interest in immovable property” may bring gains made on the disposal of certain shares into the tax net. This will occur where the nonresident (alone or together with a connected person) holds at least 20% of the equity shares of a company or ownership or right to ownership of an entity and 80% or more of the market value of the shares or ownership or vested interest (if a trust) is attributable directly or indirectly to immovable property. This rule may not always coincide with the applicable Article in a tax treaty (e.g., Article 13 of the OECD Model Tax Convention).
c. Withholding Tax on Nonresidents
(1) Immovable Property
Nonresident persons are subject to capital gains tax with respect to gains or losses made when immovable property that has its situs in South Africa is disposed of. To ensure the collection of this tax, a withholding tax was introduced with effect from September 1, 2007,[footnoteRef:214] that applies to any disposals after this date. The purchaser or selling agent has the onus of withholding the tax from amounts in excess of R2 million remitted to a nonresident seller (or to any other person on behalf of that seller). The withholding tax is an advance payment of the final tax liability and is calculated on the gross amount remitted. The rate is dependent on the status of the seller, i.e., the rate is 7.5% if the seller is a natural person, 10% if the seller is a company, and 15% in the case of a trust. The Explanatory Memorandum to the Revenue Laws Amendment Bill, 2004,[footnoteRef:215] which introduced Section 35A of the ITA, states that the taxing of locally sourced capital generated by nonresidents is consistent with international best practice and is well-recognized by international tax treaties, but that the system of source taxation (applicable to nonresidents) lacked one essential element: proper administrative enforcement through withholding. No withholding is required when such gains are associated with a local PE, as in that case a connection already exists between the nonresident and South Africa. [214: ITA, s. 35A, introduced by Act 32 of 2004 with effect from September 1, 2007.]  [215: Available at http://www.treasury.gov.za/divisions/epifr/tax/legislation/proposed/2004/RevenueLawsAmendmentBill24-2004Memo.pdf.] 

The withholding tax also applies where the holding in immovable property is indirect, through the holding of shares, for example, as discussed in b., above.
(2) Royalties
A final withholding tax is payable by nonresidents in respect of royalties and know-how used in South Africa (Sections 49A–50 ITA). The rate is 15% as of January 1, 2015 (12% through 2014), subject to a reduced rate in a tax treaty if applicable. It is calculated on the gross royalty. If the royalty is exempt from withholding tax (because, for example, the property associated with the payment is effectively connected to a PE in South Africa), the payment will then be subject to standard income taxation after allowing permissible deductions.
(3) Interest
South African-source interest[footnoteRef:216] paid to nonresidents is subject to a 15% withholding tax from March 1, 2015 (Section 50A–51 ITA). The full exemption previously in place no longer applies. Any person paying an amount of interest to or for the benefit of a foreign person must withhold an amount of withholding tax at 15%, unless the interest is exempt or a tax treaty limits the rate of the withholding tax. [216: The term “interest” is defined for the purposes of these provisions in Sec. 24J(1) of the Act. Sec. 24J regulates the incurrence and accrual of interest. The definition of “interest” in Sec. 24J(1) extends beyond the common law meaning of interest. Section 9(2)(b) states that interest is from a South African source if the interest is paid by a South African resident or is from the use of funds in South Africa.] 

(4) Dividends
From February 22, 2017, dividends withholding tax is payable at a rate of 20%, unless exempt or subject to reduction under a tax treaty. Section 64D–64N ITA.
(5) Entertainers and Sportspersons
A withholding tax for nonresident entertainers and sportspersons was introduced in 2006 through Sections 47A to 47K of the ITA. It is a final tax and is levied at a rate of 15% on all amounts received or accrued by the entertainer or sportsperson for specified personal activities exercised in South Africa. It is levied on a gross basis and no deductions are permitted for expenditure incurred.
(6) Services
A list of arrangements was published during 2016 which required participants to report certain arrangements to SARS -Reportable Arrangements, Sections 34–39, TAA. Included were arrangements for the rendering of consultancy, construction, engineering, installation, logistical, managerial, supervisory, technical or training services to a resident by a nonresident. In terms of such arrangement, the nonresident must be, or must be anticipated to be, physically present in South Africa in connection with, or for purposes of rendering the services. Furthermore, the expenditure incurred or to be incurred in respect of the services must exceed, or be anticipated to exceed, R10 million. If these criteria are met and provided the amounts do not qualify as remuneration for employees’ tax, the arrangement must be reported to SARS.
d. Crypto Assets
SARS has stated that cryptocurrencies are not to be treated as currency (legal tender) for tax purposes, and that the normal tax principles should apply to cryptocurrencies as if they are intangible assets. The reasons being is that cryptocurrencies are not official South African tender and are also not widely used and accepted in South Africa as a medium of payment or exchange. SARS will apply the normal tax rules to categorize cryptocurrencies as trading stock or capital assets which means that when disposals are of a revenue nature then applicable deductions will be permitted against the revenue income. Because of the high risk and volatile nature of crypto assets, it may be difficult to prove or substantiate the intention of the taxpayer as regards the revenue or capital nature of holding such assets.
In South Africa, the term ‘crypto asset,’ not cryptocurrency, is used as the South African regulatory framework moves towards uniformity. According to SARS, a crypto asset is “a digital representation of value that is not issued by a central bank, but is traded, transferred and stored electronically by natural and legal persons for the purpose of payment, investment and other forms of utility, and applies cryptography techniques in the underlying technology.” The ITA defines a financial instrument to include any crypto asset. The ordinary meaning of crypto asset includes cryptocurrencies and non-currency assets, such as non-fungible tokens, security tokens and utility tokens — all items that are stored on a distributed ledger on decentralized networks. The significance of this categorization means that there is no VAT on crypto assets as financial instruments are exempt from VAT.[footnoteRef:217] [217: The Intergovernmental Fintech working group (IFWG) position paper (updated 2021) is being used as input into the proposed regulations and policy on crypto assets. The South African Reserve Bank (SARB) is taking the lead in supporting an enabling regulatory environment for crypto assets. National Treasury, SARS, SARB, Financial Sector Conduct Authority (FSCA) and the Financial Intelligence Centre (FIC) are members of the IFWG.] 

It also bears noting that South Africa is a signatory of the OECD’s Crypto-Asset Reporting Framework (CARF). On November 10, 2023, the country joined nearly 50 other jurisdictions in adopting CARF and agreeing to transpose the regulatory framework into domestic law in time for exchange agreements to commence by 2027.[footnoteRef:218] [218: See: www.sars.gov.za/media-release/collective-engagement-to-implement-the-crypto-asset-reporting-framework/.] 

5. Payroll Tax
a. Pay-As-You-Earn
The main payroll tax in South Africa is a withholding tax on salaries and anything that falls under the definition of remuneration.[footnoteRef:219] This tax is known as pay-as-you-earn (PAYE) and is levied on a sliding scale on amounts paid or benefits given by employers to employees. Directors of companies are also subject to PAYE, despite the fact that they will in all likelihood be provisional taxpayers.[footnoteRef:220] [219: Remuneration is defined in the Fourth Schedule to the ITA and includes fringe benefits given to employees.]  [220: Provisional taxpayers are liable for advance tax twice a year and may contribute a third payment to top up on any shortfall. ITA, Fourth Schedule, part III.] 

To avoid having PAYE deducted monthly, certain taxpayers formed companies or close corporations that would then contract with the former employer and only account for advance tax twice a year (provisional tax) instead of monthly (PAYE). To combat this, the authorities characterize these entities as personal service companies or personal service trusts.[footnoteRef:221] These entities, together with labor brokers, are subject to a flat tax rate of 27%. This tax is withheld by the previous employer from any payments made and paid over to SARS. [221: ITA, Fourth Schedule, para. 1 (definition of personal service company and personal service trust).] 

Comment: It is unfortunate that certain entities can inadvertently fall into this category when no intention of evasion is present. For example, an appraiser may form a company through which to operate his or her business and, because of the advent of capital gains tax and the need to value properties at certain dates, end up having all his or her business routed through one large organization. While an entity may have more credibility or protection from a business point of view, it makes no sense for a person to put himself or herself in this situation as only certain expenses incurred are allowed as deductions.
Personal services companies or trusts may only deduct salaries; contributions to pension, provident and benefit funds; legal expenses; bad debts; rent; finance charges; insurance; repairs and maintenance; and fuel costs, as long as they are all wholly and exclusively utilized for trade purposes.
Labor brokers can apply for an exemption from PAYE but not if more than 80% of their income is from a single employer or employer group, unless they employ four or more full-time unrelated employees. This has been extended to personal service companies and personal service trusts in that, if a company or trust employs three or more full-time employees unrelated to the owners or directors of the entity, it will not be regarded as a personal service entity.
Employers must be registered with SARS and pay over the payroll taxes collected from their employees in the previous month to SARS within certain time frames. It is proposed that foreign employers, in order to ensure consistency between resident and foreign employers, also be required to register as employers with SARS. This would make them accountable for PAYE, SDL (skills development levy) and UIF (unemployment insurance fund) due on remuneration paid or payable to ‘employees’ working or rendering services in South Africa.
Comment: Following submissions, Treasury accepted the impracticality of the proposal to require all foreign employers paying salaries to employees in South Africa to register as employers for PAYE purposes. The updated amendment now requires that the foreign employer must register and withhold PAYE only if it conducts business in South Africa through a permanent establishment (PE). While this is a welcome revision, it should also be noted that there is now the possibility that the presence of an employee in South Africa could be sufficient to trigger the creation of a PE in South Africa.
b. Social Security
South Africa has no compulsory social security funding by employers; however, this is currently under review and there are proposals to introduce some sort of mandatory saving in the form of a wage subsidy to help alleviate the high rate of unemployment among the youth and to facilitate social security reform. Minimal benefits are payable in terms of the Unemployment Insurance Act[footnoteRef:222] for up to 12 months of unemployment, depending on how long contributions have been made to the Unemployment Insurance Fund (UIF). Contributions are 1% of remuneration (with a ceiling of R17,712 per month) payable by the employer and 1% payable by the employee.[footnoteRef:223] Full benefits are payable where employment was for three or more years. If employment was for less than three years, then the benefits are proportionately reduced. [222: The Unemployment Insurance Fund Amendment Act was signed into law during January 2018. Among several amendments, the Act: • Increased UIF benefits from 238 to 365 days;• Allows employees to apply over 12 months instead of six;• Allows employees to apply for maternity leave benefits eight weeks before delivery and up to 12 months after birth;• Creates a flat rate for maternity benefits (66% of a woman’s salary);• Allows women who have lost their child in the last trimester to qualify for maternity benefits;• Grants people on learnerships the right to apply for benefits; and• Pays out UIF benefits to dependents when a beneficiary dies.]  [223: Unemployment Insurance Contributions Act 4 of 2002.] 

Employers may form their own pension funds or medical aid schemes if they so choose. Generally, these schemes require compulsory membership by all employees of an employer. Because of the complexity of these schemes, it is only the larger organizations that have them in place. These funds must comply with strict rules relating to retirement funds and good governance.
The South African government updated the 2013 Taxation Laws Amendment Act in 2016 in order to harmonize the tax treatment of contributions to retirement funds. The amendment encourages workers to save more through retirement funds, to curb old-age poverty and excessive reliance on family members. Members of provident (government-managed) funds, similarly to members of pension and retirement annuity funds, can claim a tax deduction on the contributions to their funds. This makes the tax system more progressive by improving vertical equity between high-income and low-income taxpayers, as it allows for a 27.5% tax deduction with a limit of R350,000 per tax year. It also improves horizontal equity by harmonizing the same deduction across all retirement funds. The key condition for enjoying the tax deduction is that members take a lump sum up to one-third on retirement, with the rest to be annuitized.
The 2013 law therefore harmonizes the remuneration base for tax purposes for all retirement funds and consolidates both employer and employee contributions to reduce the scope for tax structuring.
Originally intended to have been implemented on March 1, 2015, the 2013 law was delayed to March 1, 2016, when it entered into effect alongside an increase in the threshold above which members are required to purchase an annuity. A further deferral was announced for the annuitization of provident funds to March 1, 2021.
Legislative Note: The draft Revenue Laws Amendment Bill, 2022 would introduce a ‘two-pot’ system for retirement savings which would allow members of retirement funds to access up to one-third of their pensions savings once in a tax year, while preserving the other two-thirds for retirement.[footnoteRef:224] Some of the key aspects of this system include: [224: The reason behind this change is to assist individuals in times of financial stress enabling them to withdraw some of their own savings instead of incurring loans and interest.] 

Access to the two-pot system will not require current retirement fund members to enroll with the fund again. Funds in existence at the time of the activation of the two-pot system will make the necessary provisions to accommodate the new system. Each fund will amend its rules to accommodate the new system.
Retirement fund contributions will still be deductible up to the specified caps (27.5% of taxable income or R350,000, whichever is the lower contribution in a given tax year currently), however, contributions more than these limits will only be permitted to flow into the retirement pot.
All contributions and growth that are accumulated before the two-pot system implementation date (postponed to September 01, 2024, as of writing), will require valuation at the date immediately prior to implementation. This is to enable vesting of rights. The conditions attached to those contributions will remain in place.
As of the implementation date of the two-pot system, both the savings pot and the retirement pot will start to accumulate.
Withdrawals from the savings pot by a member before retirement will be included in the taxable income of the member during the tax year in which the withdrawal occurred and taxed at the applicable marginal tax rate applicable that year.
A minimum amount of R2,000 may be withdrawn from the savings pot in each tax year, with withdrawal transactions per tax year limited to one. Within a tax year, all or part (no less than R2,000) of the amount accumulated in the savings pot may be withdrawn.
Once retirement age is attained, the member has the option to aggregate both the retirement and the savings pot amounts to purchase an annuity, failing which, the member is permitted to withdraw the full savings pot amount in cash. Should a withdrawal be made, it will be taxed according to the retirement lumpsum tables which have favorable tax rates (maximum 36%) as opposed to the marginal tax rate tables that will apply to any annual withdrawals made from the savings pot (currently a maximum of 45%).
On the member reaching retirement age, it is mandatory that the full retirement pot amount is utilized to purchase an annuity, with the minimum threshold to purchase the annuity set at R165,000. Any retirement pot with less than R165,000 will be permitted to withdraw the amount as a lumpsum.
Before reaching retirement age, a member is still permitted to withdraw funds from the vested pot — these are retirement funds available for withdrawal if the member resigns from employment. This withdrawal will be taxed according to the retirement lumpsum tables, but only if withdrawn as a lumpsum.
The retirement pot is limited to transfers into it from vested or savings pots, as well as from one retirement pot to another, but no amounts are permitted to be transferred out of the retirement pot. Transfers into a savings pot are also limited — they may only be made from another savings pot. Both the retirement pot and the savings pot of a member must be held with the same retirement fund.
South Africa provides old age pensions that are paid by the state out of general tax revenues.[footnoteRef:225] However, currently these pensions are payable only to those who fail the basic means test (to be phased out). [225: A pension of R2,090 per month is payable for persons between the ages of 60 and 75 years of age. After the age of 75, the amount increases to R2,110 per month. A monthly disability grant of R1,980 is available, subject to certain conditions. Child grants and foster child grants are also available.] 

Employers are also obliged to contribute to the workmen’s compensation fund on behalf of employees who might sustain injuries in the workplace.
In addition to the above, employers are required to contribute a levy of 1% of remuneration for skills development, subject to the employer’s payroll being in excess of R500,000 for the next 12 months in salaries and wages to their employees (even if they are not registered for PAYE with SARS).[footnoteRef:226] This entitles employers to claim back contributions made to fund the training of staff. This is seen as an initiative to implement on-the-job training. [226: Skills Development Act 9 of 1999.] 

6. Carbon Tax
The Carbon Tax Act introduced a levy on carbon dioxide emissions on June 1, 2019.[footnoteRef:227] Among the key features of the carbon tax are the following:  [227: Act No. 15 of 2019.] 

A basic 60% tax-free threshold during the first phase of the carbon tax, from the implementation date up to 2020;
An additional 10% tax-free allowance for process emissions;
An additional tax-free allowance for trade exposed sectors of up to 10%;
Recognition for early actions and/or efforts to reduce emissions that beat the industry average in the form of a tax-free allowance of up to 5%;
A carbon offsets tax-free allowance of 5% to 10%;
To recognize the role of carbon budgets, an additional 5% tax-free allowance for companies participating in phase 1 (up to 2020) of the carbon budgeting system; and
The combined effect of all of the above tax-free thresholds is capped at 95%.
Section 5 of the Act states that the rate of carbon tax will be R159 per ton of carbon dioxide above the tax-free allowances, with an annual increase of the consumer price inflation plus 2% until December 31, 2023. In the 2022 draft Taxation Laws Amendment Bill (Draft TLAB), a number of proposals were made regarding amendments to the Carbon Tax Act 15 of 2019 (Carbon Tax Act). The carbon tax rate for the 2023 to 2025 tax periods is to be increased by a minimum of US$1, increasing gradually to US$20 in 2026 and at least US$30/tCO2e in 2030. Additional short-term tax relief was introduced by government through the energy efficiency savings tax incentive, which provides a tax deduction equivalent to the monetary value of actual energy efficiency savings (kWh) achieved, subject to a certificate of approval issued by the South African National Energy Development Institute.
7. Local Taxes
Local government responsibility for infrastructure, such as maintaining streets, storm water drains and lighting, is funded through municipalities. The municipalities levy a tax on fixed property whether commercial or residential.[footnoteRef:228] This tax is known as rates and is calculated as a percentage of the municipal value of the property. This value is supposed to approximate the current market value of the land and any improvements, but there are disparities in different locations in the country. [228: Local governments are given the power to impose rates under the constitution and are regulated through the Municipal Property Rates Act 6 of 2004.] 

The local authority determines general valuations of immovable property at set times. A valuer may, “at all reasonable times,” enter any premise on production of a certificate of appointment. The property rates are between 1% and 2% of the municipal value for residential property and between 2% and 4% for commercial property. Residential and Sectional Title Properties used exclusively for residential purposes (guest houses excluded) with a value of R100,000 or less are exempt from these property rates.
8. Other Taxes
There is a fuel levy on petrol and diesel as well as a vehicle emissions tax, levies on plastic shopping bags and incandescent light bulbs, and an electricity levy (to be phased out).
The general fuel levy was temporarily reduced in a two phased approach due to the global increased price of fuel, effective April 1, 2022.
The levy on incandescent light bulbs was increased from R10 to R15 per globe, effective April 1, 2023.
The levy on plastic bags was increased from 25 cents to 28 cents per bag, effective April 1, 2022.
A sugary beverages tax was implemented on April 1, 2018. Consumers are being taxed at 2.31 cents per gram of the sugar content that exceeds 4 grams per 100ml.
These taxes collect over R10 billion annually, but they amount to less than 1% of the total taxes collected.
The motor vehicle emissions tax was increased from April 1, 2022, for passenger vehicles, from R120 to R132 for every gram of emissions per kilometer over 95g, and for double cabs and vehicles used for the transportation of goods, from R160 to R176 for every gram of emissions per kilometer in excess of 175g.
In addition, there are levies on imports in the form of import duty and excise duty. While raising revenue for the fiscus, import duties also serve to protect certain industries in South Africa, such as the clothing and textile industries and agriculture. Excise duties are high on certain undesirable goods, such as liquor, cigarettes, and sugar-sweetened beverages.[footnoteRef:229] Luxury goods, such as perfumes, also suffer high excise duties. Import duties can be reduced in terms of bilateral or multinational agreements to which South Africa is a party. [229: Known as “sin taxes.” A “sin tax” was introduced in 2018, in relation to sugar-sweetened beverages. Most excise duties increased approximately 4.9% for alcohol and tobacco in the 2023/24 financial year.] 

V. Taxation of Domestic Corporations
A. Domestic Corporation
A domestic corporation is known as a “resident corporation.” A resident corporation is defined as being a person other than a natural person that is incorporated, established or formed in South Africa, or that has its place of effective management in South Africa.[footnoteRef:230] It is more commonly referred to as a company. [230: ITA, s. 1 (definition of resident).] 

The incorporation of companies is governed by the Companies Act,[footnoteRef:231] under which companies are legally constituted and registered with the Registrar of Companies. [231: Act 71 of 2008.] 

The term “effective management” is not defined in the Income Tax Act (ITA) and reliance has to be placed on international interpretation. The Commissioner for South African Revenue Service (SARS) has issued a revised interpretation note[footnoteRef:232] to assist taxpayers wherein it is stated that the place of effective management will be at the place where key management and commercial decisions affecting a company’s business as a whole are primarily or predominantly made. This approach is consistent with the OECD’s guidance provided in paragraph 24 of the Commentaries on the Articles of the Model Tax Convention on Income and on Capital (OECD Commentary).[footnoteRef:233] [232: SARS Interpretation Note 6 (Issue 3), dated June 30, 2023.]  [233: The term “place of effective management” is currently interpreted by the OECD Commentary of Article 4(3) of the Model Convention on Capital and Income to mean “the place where key management and commercial decisions that are necessary for the conduct of the entity’s business as a whole are in substance made.” The Commentary also states that the place of effective management will ordinarily be where the most senior person or group of persons, for example, a board of directors, make decisions, the place where the actions to be taken by the entity as a whole are determined. However, the OECD (2017 Model) in the commentary provides that the place of effective management is no longer the only criterion in determining the residency of a person other than an individual if it was a resident of both contracting states. The issue of dual residency for companies must now be determined on a case-by-case basis and through mutual agreement having regard to the entity’s place of effective management, the place where it is incorporated or otherwise constituted, and any other relevant factors — paragraph 23 of the Commentary to Article 4.] 

The definition of a company[footnoteRef:234] for tax purposes is very broad and encompasses entities that would not normally be regarded as companies. This can have unexpected tax consequences, as the tax definition of a company is much broader than that in the Companies Act. For example, any portfolio comprised in any collective investment scheme in securities, or any arrangement carried on outside South Africa in pursuance of which members of the public are invited or permitted to invest in a portfolio of a collective investment scheme, in certain circumstances, is also a company for income tax purposes. [234: ITA, s. 1 (definition of company).] 

B. Corporate Income Tax
1. Residence Basis
In South Africa, corporate entities (as well as individuals) are taxed on their worldwide income, whether active or passive.
Domestic dividends are not exempt from tax (unless distributed to another South African company) and are subject to a withholding tax. (See V.B.4.c., below.) Foreign dividends are generally taxable, unless a specific exemption applies. If a specific exemption does not apply, a general exemption[footnoteRef:235] will apply to a portion of the foreign dividend. [235: ITA, s. 10B-(3).] 

Certain foreign dividends are exempt where significant holdings are present in foreign subsidiaries or affiliates. Holdings of more than 10% together with equivalent voting power are exempt.[footnoteRef:236] However, two anti-avoidance measures are in place that can prevent the exemption from being available. The first is where South Africans invest in shares in a foreign company and the shares are redeemable preference shares or have the characteristics of redeemable preference shares redeemable by either party within three years. This also includes any shares that are redeemable within three years where the dividend rights are calculated with reference to special criteria.[footnoteRef:237] In such cases, the dividend is regarded as interest and may be fully taxable in South Africa. This tax consequence can apply equally to nonresident investors in a South African resident company or in a nonresident company with a South African branch share register.[footnoteRef:238] The second measure is designed to combat “round tripping,” whereby a tax deduction is secured against an equivalent amount of exempt dividends.[footnoteRef:239] [236: ITA, s. 10B-(2)(a).]  [237: Shares that are hybrid debt-equity instruments. ITA, s. 10(1)(k)(ii)(dd)(A).]  [238: Integritax, Item 1539, Foreign items deemed to be interest (July 2007) Issue 95, available at https://www.saica.co.za/integritax/2007/1539_Foreign_dividends_deemed_to_be_interest.htm.]  [239: ITA, s. 10B-(4).] 

Where foreign dividends are all exempt, no foreign tax credits are permitted as there is no inclusion in taxable income.
Dividends received from listed companies, where they are listed on both the South African Stock Exchange and a foreign stock exchange, are also exempt.
a. Controlled Foreign Companies
To prevent the South African tax base from being eroded by residents investing in foreign companies and to be in line with international best practices, controlled foreign company (CFC) rules are in place.[footnoteRef:240] With some notable exemptions, the foreign income of a CFC is attributed to South African resident shareholders according to their shareholdings in the CFC. The purpose of the CFC legislation is to tax passive income in addition to diversionary income earned offshore. Passive income includes interest, dividends, royalties, rentals, annuities, exchange differences, insurance premiums, similar income and associated capital gains. Diversionary income is income considered to arise from suspect transactions between a CFC and a South African resident, giving rise to transfer pricing. [240: ITA, s. 9D.] 

A CFC is a foreign company in which residents directly or indirectly hold more than 50% of the rights to participate in the share capital/profit of the foreign company, or more than 50% of the voting rights in that foreign company are directly or indirectly exercisable by one or more residents. Foreign trusts will not fall within the ambit of a foreign company as the foreign entity must be a company. It should also be noted that the residents do not need to be connected to each other for the foreign company to become a CFC. Where a resident holds less than 5% of the participation rights of a foreign company that is a listed company, that interest will be ignored in determining whether South African residents hold more than 50% of the participation rights in the foreign company unless more than 50% of the participation rights or voting rights of that foreign company are held by persons who are connected persons[footnoteRef:241] in relation to each other. [241: For SARS guidance on the definition of “connected person,” see Interpretation Note 67 (Issue 4), dated January 28, 2020, available at https://www.sars.gov.za/wp-content/uploads/Legal/Notes/LAPD-IntR-IN-2012-67-IN67-Connected-Persons.pdf.] 

In determining the net income of a CFC, any amounts attributable to a foreign business establishment are excluded.[footnoteRef:242] Some amounts are excluded from this concession specifically to counter non-arm’s-length transactions between connected persons.[footnoteRef:243] [242: “Foreign business establishment” is defined in ITA, s. 9D(1).]  [243: ITA, s. 9D(2A).] 

There are three basic exemptions that apply to the attribution of the income of the CFC. These are: 
(i) The foreign business establishment exemption;[footnoteRef:244] [244: ITA, s. 9D(9) and (9A).] 

(ii) The de minimus exemption;[footnoteRef:245] and [245: ITA, s. 9D(2). No attribution of income is made where the South African resident holds less than 10% of the participation rights and less than 10% of the voting rights. In calculating the 10% de minimus threshold, the holdings of connected persons in relation to the resident must be taken into account.] 

(iii) An exemption where the income is taxed at a certain rate in the foreign jurisdiction (high tax exemption).[footnoteRef:246] [246: ITA, s. 9D(2A). The net income of a CFC to be attributed will be nil if the amount of the foreign tax is equal or greater than 67.5% of the South African tax calculated on the CFC’s taxable income.] 

In 2011, the exemptions concerning the diversionary income rules on CFC inbound sales were narrowed, while the rules on CFC outbound sales were abolished because the authorities believed that the transfer pricing rules could be applied as an alternative. Initially, the government claimed that the legislation was unnecessary because SARS had transfer pricing under control. Now, through the introduction of the previous anti-avoidance legislation, there is an indication that transfer pricing is not under control.
It is claimed that while transfer pricing rules can be applied to prevent the shifting of income offshore through the sale of goods and services, the CFC diversionary rules are more expedient in preventing shifting of profits offshore through these transactions.
In ABCDE SA (Pty) Ltd. v. Commissioner for the South African Revenue Service (IT 24596), decided in September 2021, a challenge was put to the foreign business establishment exemption. ABCDE SA (Pty) Ltd (ABCDE), was a South African privately held fund management company with a wholly owned subsidiary XYZ Ltd. (XYZ), which in turn owned a financial subsidiary, ABCDE Ltd (AB), located and operating in the Republic of Ireland. By virtue of this structure, AB was a controlled foreign company (CFC) for South African tax purposes. For the tax years 2011 to 2013, ABCDE excluded the net income of AB from its South African tax returns on the grounds that AB, in terms of section 9D(9)(b) of the ITA, was subject to the foreign establishment exemption (FBE). After unsuccessfully pursuing SARS’ internal appeal route regarding the revised assessments in which SARS sought to attribute AB’s net income to ABCDE, the case went before the Income Tax court in 2021. This was the first time the issue of whether a company fell within the classification of an FBE went before the South African courts.
For a CFC to be granted an FBE, there are five requirements that must be met. The requirements, in no order of preference, are as follows: 
The fixed place of business maintains suitable facilities to perform the primary operations of the business;
The fixed place of business is conducted through a physical structure (office/shops/factory/warehouse or other structure);
The fixed place of business is suitably staffed with employees on-site who perform the primary operations of the business;
The business premises are adequately equipped to perform the primary operations of the business; and
The primary purpose behind establishing the business outside South Africa is not one of tax avoidance or a scheme of arrangement.
SARS argued that the primary operations of AB were investment management, as opposed to fund management. As the investment management function was outsourced by AB to a UK company, this would then indicate that the primary operations of AB were located in the UK and not the Republic of Ireland, hence AB would not meet three of the five requirements to be granted an FBE. In response, ABCDE argued that investment management was only one of many functions that a fund manager performs, and supporting evidence produced by ABCDE substantiated this claim. The court concluded that the core activity of AB was fund management. The court also found that AB possessed the necessary economic substance that precluded it from falling withing the criteria necessary to qualify as a tax avoidance undertaking or a scheme of arrangement. SARS was directed to issue ABCDE with revised assessment in terms of the 2011 to 2013 tax years in which no income from AB was included as per Section 9D of the ITA.
Following on from the IT 24596 case, the CSARS v. Coronation Investment Management SA (Pty) Ltd. (1269/2021) [2023] ZASCA[footnoteRef:247] case was decided in the South African Supreme Court of Appeal (SCA) in February 2023. The SCA determined that an Irish company (CFC) within the Coronation group was not conducting its primary business operations in Ireland, thus leading to an imputation of these profits to the South African Coronation holding company. [247: Commissioner for the South African Revenue Service v Coronation Investment Management SA (Pty) Ltd (1269/2021) [2023] ZASCA 10; [2023] 2 All SA 44 (SCA); 2023 (3) SA 404 (SCA); 85 SATC 413 (February 7, 2023) Available at: https://www.saflii.org/za/cases/ZASCA/2023/10.html] 

As with the IT 24596 case, the Coronation case revolves around the application and interpretation of the CFC rules, specifically focusing on the FBE exemption. The Coronation Irish entity had, like ABCDE Ltd. (the Irish entity in the IT 24596 case), outsourced the operations (investment management) it deemed to be subordinate to its primary operations. However, unlike the IT 24596 case, Coronation did not provide substantiating evidence to prove the claim that its outsourced investment management function fell outside its primary operations. In fact, the SCA found Coronation’s assertion that by outsourcing its investment management function, this indicated the function was not primary, and therefore, proved its FBE in Ireland was not required to be suitably staffed by individuals that could undertake this function, to be untrue. Coronation’s founding documents made clear reference to establishing specified collective investment undertakings and carrying on the business of investment and financial management. Further, the court found that given the Irish entity’s main source of income was from investment was indication that investment management was to be considered as part of its primary operations.
The court also dealt with the issue of outsourcing. Coronation asserted that by outsourcing investment management this led to the Irish entity being limited to a supervisory role in relation to this function. The court remarked that because the Irish entity outsourced its investment management function this does not indicate the function had become subordinate, or that Coronation’s role regarding this function had been replaced. Outsourcing aside, the functions of the entity must be determined relative to the conditions of its trading license — the primary operations of the Irish entity were fund management of which investment management was found to be an integral function. While the IT 24596 case referenced that investment management is only one of many functions that a fund manager performs and was able to prove the subordinate position this function held, in the Coronation case the Irish entity’s key source of income was from investment and was one of the considerations the court held as significant in determining whether this function was part of the primary operations of the entity.
Comment: Following on from this judgement, National Treasury was quick to introduce an amendment in the 2023 Budget review, which codified the SCA decision. This amendment proposed that to qualify for FBE status, all significant functions for which a CFC is compensated must be performed by the CFC or by the other company (outsourced) meeting predetermined criteria. Expanding further, National Treasury confirmed that the FBE definition allows for the structures, employees, equipment, and facilities of another company to be considered, if: 
(i) All these are in the same country as the CFCs fixed place of business;
(ii) The other company (outsourced) is taxable in the same country as the CFCs fixed place of business; and
(iii) The other company (outsourced) is part of the same group of companies as the CFC.
The proposed amendment also replaced the phrase ‘primary functions’ with the phrase ‘all important functions.’
Following confirmation that this case is heading to the Constitutional Court, National Treasury withdrew the amendment. However, there seems to be consensus in the tax community that there will be legislative amendments to the CFC regime in the future, regardless of the outcome of the case in the Constitutional Court. Given that outsourcing is a fairly common practice in the multinational context, taxpayers would be well advised, considering these development, to scrutinize their existing offshore operations.
Currently, a foreign subsidiary will not be subject to the harsh CFC regime if it qualifies for the so-called “high tax exemption.” This exemption is a carve-out designed to protect companies operating in high-tax countries, as opposed to low-tax countries and tax havens. There is a presumption that companies operating abroad in high-tax countries are not seeking to avoid South African tax, whereas companies in tax havens may be avoiding tax, and therefore the CFC rules should apply to the latter but not the former. The high tax exemption operates by comparing the foreign tax payable by the CFC to the notional South African tax that it would have paid if it were a South African tax resident. If the foreign tax payable is at least 67.5% of the notional South African tax, then the high tax exemption will apply, and the income of the CFC will not be taxable in the hands of its South African shareholders.[footnoteRef:248] [248: Previously, the threshold was 75% of the equivalent South African tax that would hypothetically have been paid. This amendment is in the further proviso to section 9D(2A) of the ITA. It came into effect for tax years ending on or after January 1, 2020.] 

To work out the equivalent tax, the calculation must be done as if the CFC had been a South African resident for the foreign tax year. For the purpose of calculating the foreign tax payable, the rules currently provide that a CFC’s brought-forward losses are ignored. This is because such losses reduce the amount of tax payable in the foreign country in a particular year, notwithstanding the fact that the company is operating in a high-tax country. In addition, many foreign countries have a group taxation system whereby tax losses in one group company may be used in another group company. These losses are also currently disregarded in terms of the rules.
Legislative Note: A proposed amendment to Section 9D of the Income Tax Act removes the provision which disregards brought-forward losses and group losses when calculating the exemption. This results in some amounts becoming imputable under the CFC regime, even if the CFC concerned is in fact operating in a high-tax country and has not been set up to avoid tax on foreign earnings.
Comment: These amendments could have a wide-ranging impact on businesses in high tax foreign jurisdictions because they put groups at risk of double taxation. Tax will be paid in South Africa in terms of the CFC rules and later again at a high rate on effectively the same amount in the CFC’s tax jurisdiction after it uses up its losses.
The South African government was also concerned that the CFC rules did not capture foreign companies held by interposed foreign trusts or foreign foundations.
The Taxation Laws Amendment Act of 2017, accordingly, extended the application of the CFC rules to foreign companies held through foreign trusts and foreign foundations (Section 9D). The aforementioned amendments became effective on January 1, 2018.
Where the net income of a CFC or deemed CFC is included in the income of a resident, any dividends received from the CFC or deemed CFC will be exempt to avoid double taxation,[footnoteRef:249] but where a CFC receives dividends from a South African company, they will only be exempt under Section 10(1)(k) in working out the net income of the CFC if South Africa subjected those dividends to 20% dividends tax.[footnoteRef:250] [249: ITA, s. 10(1)(k)(ii)(cc).]  [250: ITA, s. 9D(2A). The exemption for the CFC dividend is reduced if the rate of dividends tax is less than 20%.] 

The Taxation Laws Amendment Act of 2017 developed related rules to classify distributions of discretionary foreign trusts or foreign foundations that hold shares in a foreign company to South African resident beneficiaries to be income in the hands of the South African resident beneficiaries and subject to normal tax in South Africa, based on applicable rates. This was done to discourage the use of trusts to defer tax or recharacterize the nature of income. These provisions will apply to any person other than a company, in other words to a natural person, trust, estate or a deceased person and insolvent estate. They became effective on March 1, 2019.
b. Domestic Treasury Management Holding Companies
According to the Explanatory Memorandum to the Taxation Laws Amendment Bill of 2010, “South Africa is the economic powerhouse of Africa. South Africa’s location, sizable economy, political stability and overall strength in financial services make it an ideal location for the establishment of regional holding companies by foreign multinationals. Furthermore, South Africa’s network of tax treaties provides ready access to other countries in the region. South Africa is, therefore, a natural holding company gateway into the region.”
Companies may elect to be a domestic treasury management company (DTMC) if they meet certain qualifying conditions that are contained in Section 9I of the ITA. The qualifying conditions must be met throughout the company’s existence, making it likely that an electing company will be a newly formed company. The effect of DTMC status is as follows: 
(a) Holdings in foreign subsidiaries by DTMCs are not subject to the South African CFC regime;
(b) Dividends declared by DTMCs are not subject to dividends tax as from April 1, 2012;
(c) Cross-border loans to DTMCs from nonresidents are not considered to violate the thin capitalization provision; however, the deduction to be claimed by the DTMC with respect to the interest from such loans may be limited in a particular tax year with the difference carried forward to the following tax year;[footnoteRef:251] and [251: ITA, s. 20C.] 

(d) Foreign creditors are exempt from withholding tax as from March 1, 2015.
To qualify as a DTMC, the company must be a South African company. In the year that the company elects to be a DTMC, each shareholder must hold 10% or more of the equity shares and voting rights of the company. If a shareholder is part of a group of companies, all the holdings of the companies in the group must be aggregated to determine whether the 10% requirement is satisfied.
For the current and all the previous years of assessment, at least 80% of the cost of the total assets must be attributable to one or more of the following: 
(1) An interest in equity shares in,
(2) A debt (loan, advance or debt) to, or
(3) Intellectual property licensed to any foreign company in which the DTMC held at least 10% of the equity shares and voting rights.
Dividends declared by DTMCs are treated, by the recipient, on a basis similar to the receipt of foreign dividends.
DTMCs do not have access to the corporate rules (being excluded from the definition of “company” for the purposes of those provisions).
DTMCs may have a functional currency other than the rand. This also carries the implication that exchange differences on exchange items are determined treating the functional currency as “local currency” for the purposes of Section 24I of the ITA.
c. Conversions of Debt to Equity in the Same Corporate Group
The Treasury proposed the introduction of new rules for the tax treatment of conversions of debt to equity within the same group of companies, due to concerns that taxpayers were entering into short-term shareholding structures that seek to thwart the debt reduction rules. These proposals were enacted in the Taxation Laws Amendment Bill of 2017 and became effective as from January 1, 2018.
The ITA contains provisions that deal with the way in which a taxpayer has to account for a benefit resulting from the waiver, cancellation or reduction of a debt they owe. These provisions apply only where the debt was used to fund deductible expenditure or capital assets and the amount of the debt reduced exceeds any consideration received by the creditor for the reduction.
This may benefit the debtor. Depending on what the funding was used for, the debtor may have a recoupment for the purposes of income tax or a reduction in base cost for the purposes of capital gains tax. Over recent years, and owing to difficult market conditions, taxpayers have capitalized their loans in their subsidiary companies, effectively converting debt to equity that results in a healthier looking balance sheet for the subsidiary.
Although it is not technically possible to convert debt to equity under South African law, what occurs in practice is that the creditor (holding company) subscribes for shares in the debtor (the subsidiary) for an amount equivalent to the debt at that point in time. The debtor uses the subscription proceeds to settle the outstanding debt or the parties set off the two claims.
This results in no debt reduction and consequently no adverse tax consequences for the parties. The SARS has issued a number of binding private rulings on the issue and released an interpretation note confirming the debt reduction provisions would not apply in these instances.[footnoteRef:252] [252: See Interpretation Note 91 (Issue 2), dated July 20, 2022, available at https://www.sars.gov.za/wp-content/uploads/Legal/Notes/Legal-IN-91-Concession-or-compromise-of-a-debt.pdf.] 

The latest provisions apply only where the debtor and creditor form part of the same group of companies (70% or more shareholding). Where a debt is settled, directly or indirectly, by means of shares issued by that company to another company in the group, the debt reduction provisions will not apply. This is the case under an amendment law introduced from January 1, 2018.
Should the debtor and creditor no longer form part of the same group of companies within at least five years from the date of conversion and the market value of the shares issued is less than the debt, the difference will be recouped in the debtor’s hands. The market value of the shares must be measured at the stage of the de-grouping and not at the time the shares were issued.
This is an important consideration if considering the purchase of shares in a company that has capitalized any of its debt in the preceding five years.
The purchaser will need to assess if the sale will trigger this provision by assessing the market value of the shares on disposal against the face value of the old debt, then determining whether or not the seller will be exiting the same group of companies by virtue of the sale.
Where the debt reduction provisions do not apply, any interest previously deducted by the debtor that is subsequently converted into equity must then be treated as a recoupment in the hands of the debtor to the extent that the interest was not subject to normal tax in the hands of the creditor.
This is a crucial point to understand as under certain multinational structures the parent company will not always be subject to tax in South Africa on the interest accrued due to the application of a tax treaty. The local company will then recoup all such interest. Such a recoupment is to be used firstly to reduce any assessed loss of the debtor and then a third of any balance remaining must be treated as a recoupment in each of the three immediately succeeding years of assessment.
2. Financial Reporting
a. Reported Profit and Taxable Income
The basis for calculating taxable income is gross income less exemptions, less qualifying expenditure. To reconcile the financial statement’s reported net profit to taxable income certain adjustments must be made. The ITR14 return to be submitted to the SARS each year has as its starting point the financial reported net profit and then allows for additions and subtractions to arrive at the taxable income. Reported depreciation and amortization of intangibles, fixed assets and goodwill are added back. The tax wear and tear and allowances on fixed assets and certain intangibles are then deducted. No tax allowances are permitted for goodwill and for trademarks that are acquired. However, allowances are permitted for self-developed trademarks.[footnoteRef:253] [253: ITA, s. 11D.] 

A difference will also arise if a finance lease has been entered into to acquire an asset. For financial reporting purposes, the asset is recorded as a fixed asset with an offsetting loan owing to the lessor. The tax treatment is a deduction of the lease payments with no ownership envisaged.
Provisions made for financial reporting purposes are generally not permitted for tax purposes and must be added back.
Certain expenditure reported may also be of a capital nature from a tax perspective and, therefore, not deductible.[footnoteRef:254] An example of this would be legal expenses incurred to acquire investments in other companies. [254: Expenditure that is deductible for tax purposes must be incurred in the production of income and must not be of a capital nature. Some amounts of a capital nature, such as repairs to assets and fixed assets, are specifically dealt with.] 

Interest being the income flowing from a capital asset, the borrowing, is always of a revenue nature; however, interest may not always be allowed as a deduction for tax purposes. If, for example, the money borrowed was used to acquire shares, then a deduction for the interest on the borrowing is prohibited if the dividend income from the shares is exempt from tax. Share dealers, however, are allowed a deduction for interest on borrowing to acquire shares as the shares are their trading stock and part of their trading activities. Domestic dividends are also exempt for share dealers that are resident companies, and it could happen that such interest expense is deemed to relate to dividend accrual as well as the acquisition of shares. In this situation, apportionment of the interest expense would be acceptable. To ensure a deduction for interest when using borrowed finance, assets can be purchased out of a company instead of acquiring the shares. The purchase of shares gives rise to exempt dividends and no deductions are permitted, whereas interest expense is allowed against income generated from the use of assets purchased. Nevertheless, careful planning is required when the acquisition of shares is to be financed.
Interest expense is also not fully deductible where the rate of interest is in excess of certain prescribed norms or the interest is payable on excessive borrowings from connected persons who are not resident in South Africa.[footnoteRef:255] [255: ITA, s. 31 (transfer pricing and thin capitalization in international arrangements).] 

b. Accounting Periods
The year of assessment for tax purposes[footnoteRef:256] is the same as the financial year of the company concerned. On incorporation, the Companies Act permits a company to select any period as its financial year. It is usual for more closely or owner-held companies to have a year-end of the last day of February to coincide with the end of the tax year for individuals. Otherwise, companies in South Africa have various year-ends with many ending in September and December, but there is no rule in this regard. [256: ITA, s. 1 (definition of financial year).] 

An audit of a company’s annual financial statements is required in the case of: 
(i) Any profit or nonprofit company if, in the ordinary course of its primary activities, it holds assets in a fiduciary capacity for persons that are not related to the company, and the aggregate value of such assets held at any time during the financial year exceeds R5 million;
(ii) Any nonprofit company, if it was incorporated —
Directly or indirectly by the state, an organ of the state, a state-owned company, an international entity, a foreign state entity or a company; or
Primarily to perform a statutory or regulatory function in terms of any legislation, or to carry out a public function at the direct or indirect direction of an organ of the state, a state-owned company, an international entity, or a foreign state entity, or for a purpose ancillary to any such functions; or
(iii) Any other company whose public interest score in that financial year is:
350 or more; or
At least 100 but less than 350, if its annual financial statements for that year were internally compiled.
When an audit is not required, an independent review of a company’s annual financial statements is required: 
(i) In the case of a company whose public interest score for the particular financial year was at least 100 but less than 350, as determined by a registered auditor, or a member of a professional body that has been accredited; or
(ii) In the case of a company whose public interest score for the particular financial year was less than 100, as determined by:
A person contemplated above; or
A person who is qualified to be appointed as an accounting officer of a close corporation.
Unless the annual financial statements were internally prepared, the annual financial statements do not have to be subject to an audit or an independent review, if all the directors who are shareholders of the entity agree and no regulation prescribes an audit or review.
The points to determine the public interest score of a company (at the end of each financial year) are calculated as follows: 
A number of points equal to the average number of employees of the company during the financial year;
A point for every R1 million (or portion thereof) in third-party liability of the company at the financial year-end;
One point for every R1 million (or portion thereof) in turnover during the financial year; and
One point for every individual who, at the end of the financial year, is known by the company: (I) in the case of a profit company, to have a beneficial interest (directly or indirectly) in any of the company’s issued securities; or (II) in the case of a nonprofit company, to be a member of the company or a member of an association that is a member of the company.
c. Financial Reporting Methods and Share Buy-back Transactions
South African GAAP has been aligned to international standards and listed companies have now fully adopted IFRS. Unlisted companies have a choice between staying with South African GAAP and following the IFRS route.
The SARS Commissioner will usually accept the opinion of the auditor as to the acceptability of the accounting disclosures. If the auditor gives a qualified or adverse opinion, it is likely that the Commissioner will scrutinize the makeup of the reported results more closely to ensure that income is not understated.
Where the required financial reporting treatment of certain transactions differs from their tax treatment, adjustments are made in the tax calculation and on the annual tax return. Where there is a conflict of interpretation, decisions by the courts would be looked to. There is an ongoing unease regarding sale and leaseback arrangements and, although the legislation was amended by the insertion of Section 23D into the ITA to minimize any loss to the fiscus, the Commissioner still regards such arrangements with suspicion. It is essential to have legitimate economic reasons for entering into arrangements of this nature, as was the situation in the Conhage case.[footnoteRef:257] To this end, the further hurdle of the new general anti-avoidance rules (GAAR) must also be overcome. [257: CIR v. Conhage (Pty.) Ltd. 1999 (4) SA 1149 (SCA) (61 SATC 391). This was a landmark decision in which the Court looked at the economic substance behind the reasons for the transactions and the legal form of that intent. The Court ruled that it was indeed a genuine sale and leaseback arrangement as opposed to a loan arrangement.] 

On March 16, 2015, SARS issued Government Notice No. 38569,[footnoteRef:258] in terms of which the following arrangement has been identified as a ‘reportable arrangement’ for purposes of Sections 35 and 36 of the Tax Administration Act, 28 of 2011. Any arrangement in terms of which:  [258: Government Gazette No. 38569, available at https://www.sars.gov.za/wp-content/uploads/Legal/SecLegis/LAPD-LSec-TAdm-PN-2015-02-Notice-212-GG-38569-16-March-2015.pdf.] 

(a) ‘a company buys back shares on or after the date of publication of this notice from one or more shareholders for an aggregate amount exceeding R10 million; and
(b) that Company issued or is required to issue any shares within 12 months of entering into that arrangement or of the date of any buy back in terms of that arrangement’.
The share buy-back process typically involves subscribing for shares in one company, after which that company buys back the shares, structured as a tax-exempt dividend, from another shareholder, and as a result no capital gains tax (CGT) is paid.
Legislation in effect as of July 19, 2017, targeted dividend stripping schemes and extended the anti-avoidance rules to also include share buy-back avoidance schemes. However, these rules also caught legitimate corporate reorganization transactions. Hence, the National Treasury then introduced legislation during 2018 that reversed this impact.
The Taxation Laws Amendment Act 34 of 2019 (TLAA), enacted on January 15, 2020 expanded the anti-dividend stripping rules in section 22B and paragraph 43A of the Eight Schedule to encompass not only arrangements involving an actual disposal of a target company’s shares but also arrangements involving a dilution of an existing shareholder’s interest in the target company without an actual disposal. Specifically, the amendment is directed at “abusive transactions” in which a target company (Target) distributes a substantial dividend to a corporate shareholder (A Co.) and subsequently issues new shares to a third party (X Co.), thereby diluting the equity rights of A Co. in Target. In effect, such a transaction represents a disguised sale of shares and was effective under the prior rules because those rules required there to be an actual disposal of Target shares by A Co. before they were triggered.
In contrast, the current anti-dividend stripping rules are also triggered by a deemed disposal of Target’s shares which is treated as taking place when: 
(i) Prior to the issue of new shares described in (ii), A Co. holds a “qualifying interest” (see further below) in Target;
(ii) Target declares a substantial dividend (and the dividend constitutes an “extraordinary dividend,” as defined);
(iii) Within 18 months of the dividend declaration date, Target issues new shares to X Co.; and
(iv) As a result, the equity interest of A Co. in Target is effectively diluted.
In these circumstances, A Co. is deemed to have disposed, immediately following the issuance of the new shares, of a percentage of its shares in Target. This percentage is equal to the percentage by which A Co’s equity interest in Target is diluted. These provisions came into effect retroactively as of February 20, 2019.[footnoteRef:259] (See also the discussion at V.B.11.b., below.) [259: For the SARS’ guidance on section 22B and paragraph 43A of the Eight Schedule, see Interpretation Note 126 (December 02, 2022), available at https://www.sars.gov.za/wp-content/uploads/Legal/Notes/Legal-IN-126-Extraordinary-dividends-treated-as-income-or-proceeds-on-the-disposal-of-certain-shares.pdf. This interpretation is extensive and gives various examples of how the legislation is interpreted by SARS.] 

Three tests are now imposed: 
(i) The disposal test: a company must be disposing of its shares in another company. Notably, this refers to any disposal and not just share buy-backs.
(ii) The qualifying interest test: the disposer must at any time during 18 months prior to the disposal have held either (a) 50% of the equity or voting rights, or (b) 20% of the equity shares or voting rights if no other person holds the majority of equity or voting rights in that other company; or (c) for listed companies, any shareholder holding at least 10% of equity or voting shares.
(iii) The dividend test: it looks for a dividend accruing to the disposer, either within 18 months before that disposal or alternatively as a result of that disposal.
Comment: The third test is the only part of the legislation where the share buy-back terminology comes into play. What this means is that this legislation is about much more than a subscription or buy-back transaction. To illustrate the point: if a company that holds more than 50% of the shares in another company sells its shares that had dividends declared within the last 18 months, those dividends will now become part of the proceeds of that sale and this will increase the CGT liability. Similarly, there are companies where there is one shareholder who would like to reduce his/her/its shareholding through a buy-back and that will now, as a result of this provision, automatically be deemed to be capital proceeds and subject to CGT.[footnoteRef:260] [260: In terms of the 2019 amendments, a taxpayer need not exit entirely from its shareholding in the underlying company for the dividend stripping provisions to find application. The mere dilution of shareholding by the issue of shares to a third person can trigger the receipt of a so-called “extraordinary dividend” with the consequent capital gains tax or income tax becoming payable. Effectively, there is a deemed disposal of shares by the company whose shareholding is diluted.] 

d. Inventories
The term “inventories” is used for financial reporting purposes, but the ITA still refers to “trading stock.”[footnoteRef:261] Only two methods are permitted for accounting for inventories: the first-in-first-out (FIFO) method; and the weighted average cost method. The ITA refers to cost plus overheads determined according to GAAP.[footnoteRef:262] Work in progress for tangibles is determined on this basis; however, no tax provision is made for work in progress for intangibles such as the work of the auditor. [261: The word “stock” is seldom used to refer to shares. These are referred to as shares or securities. Interest-bearing investments may be referred to as stocks and bonds.]  [262: ITA, s. 22(3)(b).] 

The SARS Commissioner permits a write-down of inventory where the loss in value is due to damage, deterioration or a change in fashion, or for any other satisfactory reason. This does not extend to companies holding shares as trading stock. If the written-down inventory increases in value to above original cost in a future year, it will have to be valued back up to cost at the end of that year.
Note: A proviso has been added to Section 22(1)(a) determining that in the case of a diminution in the value of trading stock, no account must be taken of the fact that the value of some items of trading stock held and not disposed of by the taxpayer may exceed their cost price. The proviso also provides clarity on how the value of trading stock is to be ‘brought to account’. The amendment provides clarity that it should be included in gross income. This amendment is effective as of January 1, 2020 and must be applied in years of assessment commencing on/after this date.
Comment: In the case of Atlas Capco South Africa (Pty) Ltd.,[footnoteRef:263] the taxpayer’s parent company had conceived a policy known as the Finance Controlling and Accounting Manual (FAM) or The Way We Do Things (WAY), which was followed by all companies within the group. In terms of the policy, the taxpayer was required to write down the value of its closing stock by one of two fixed percentages, depending on the time that had elapsed since purchase. In its 2008 and 2009 tax returns, the taxpayer included the amounts by which it claimed the value of its trading stock had diminished during those years of assessment. The SARS, however, contended that this method used by the taxpayer to write down the value of the stock was not in line with Section 22(1)(a). The taxpayer appealed to the Tax Court which upheld its appeal, because the write-down policy of the group was in line with international accounting standards. On appeal by the Commissioner to the SCA, the Court held that the taxpayer had not presented satisfactory evidence to support the diminution by reason of damage, deterioration, change of fashion, or decrease in the market value as set out in Section 22(1)(a). The time-based approach was accordingly not in line with the criteria in Section 22(1)(a). [263: Commissioner for the South African Revenue Service v. Atlas Copco South Africa (Pty) Ltd. (834/2018) [2019] ZASCA 124; [2019] 4 All SA 635 (SCA) (September 27, 2019).] 

The ITA contains fairly complex sections that were introduced to combat tax avoidance. These have mainly to do with timing, such as claiming a deduction with no corresponding sale or closing inventory. The effect of the sections[footnoteRef:264] is to defer any deduction for the cost of inventory up to the year in which the income is brought to account either as closing stock (which is added to income) or income from the sale thereof. [264: ITA, s. 23F.] 

e. Reserves
Although generally reserves or provisions are not permitted for tax purposes, there are four specific reserves that are necessary for better matching income to expenditure. Allowances with respect to all of these reserves are added back to income in the following year and new allowances calculated if applicable.
The first is for township or property developers, which could experience considerable timing differences between the sale of property and the actual receipt of the money for the sale.[footnoteRef:265] [265: ITA, s. 24 grants the Commissioner a general authority to allow a deduction against the income included. However, this allowance must be added back in the following year and a new allowance created until all the monies have actually been received.] 

The second is allowed in any situation where full sale proceeds must be included in income because they have accrued but the related payments are not received until sometime in the future. This would apply typically to suspensive sale or installment credit agreements where at least 25% of the amount payable is due only after 12 months.[footnoteRef:266] [266: ITA, s. 24.] 

The third is an allowance for future expenditure to be incurred. This applies typically to construction contracts but also to any situation in which monies are received in advance in terms of a contract to fund future expenditure. The allowance generally applied is a cost of sales deduction calculated on gross income received to date.[footnoteRef:267] [267: ITA, s. 24C.] 

Example: Assume that the gross profit percentage on a contract for R1 million is 20%. In year one, expenditure of R200,000 is incurred and the debtor pays R400,000 to date. An allowance of R320,000 (R400,000 × [100% − 20%]) less the actual expenditure incurred of R200,000, i.e., R120,000, will be claimed. The actual expenditure will already be deductible under the normal rules. In year two, the debtor pays R500,000 and expenditure of R350,000 is incurred. The R120,000 is added back to income and a new allowance of R170,000 ([R900,000 × 80%] − R550,000)[footnoteRef:268] is allowed. In year three, the balance of R100,000 is paid and expenditure of R250,000 is incurred. The allowance of R170,000 is added back and no further allowance is granted as the contract is complete and no future expenditure is to be incurred. [268: Note that cumulative figures are used.] 

It has not yet been conclusively established whether this allowance extends to warranties and guarantees that may or may not occur in the future. It would be necessary to establish, based on past experience, whether these warranties or guarantees are utilized in order to convince the Commissioner to allow a provision. In a 2020 Constitutional Court case, Big G Restaurants (Pty) Ltd.,[footnoteRef:269] the Court had to decide whether obligated expenditure incurred in a franchise arrangement was directly related to the income received. The Court reasoned that the requirements of Section 24C did not preclude the existence of two or more contracts that may be so inextricably linked, under which circumstances the allowance could potentially be claimed. However, a lack of correlation between the income-earning contracts and obligation-imposing contracts plainly made Section 24C inapplicable in this case. [269: Big G Restaurants (Pty) Ltd. v. Commissioner for the South African Revenue Service, [2020], ZACC 16; 2020 (6) SA 1 (CC).] 

The fourth reserve is a doubtful debts provision. The Commissioner will allow a provision of either 25% or 40%[footnoteRef:270] of the debts that are doubtful, provided these relate to amounts that were included in income.[footnoteRef:271] Each following year, the allowance is added back until the debt actually goes bad and a full write-off is allowed.[footnoteRef:272] [270: If the taxpayer applies IFRS 9 to the debt for financial reporting purposes then an allowance of 40% may be claimed. If IFRS 9 is not applied then either 40% and/or 25% can be claimed depending on the age of the debt. The 25% or 40% is claimable even if the debt is not doubtful. A directive to claim an amount greater than 40% can be applied for in certain circumstances.]  [271: ITA, s. 11(j).]  [272: ITA, s. 11(i) allows the write-off in full of any debt that has gone bad provided it was previously included in income; for example, sales giving rise to debt as opposed to a loan gone bad that would never have been included in income.] 

f. Deferrals
With the advent of capital gains tax, it has been necessary to consider the deferral of the tax implications of certain transactions where amounts are unquantifiable. Two Sections, 24M and 24N, were introduced into the ITA[footnoteRef:273] to address these situations. Section 24M deals with the situation where assets are disposed of for unquantifiable amounts and defers the accrual of the cost for the acquirer and the income from the disposal for the seller to such time as the amount can be quantified. This would occur, for example, where an asset is sold for a share of future profits. Section 24N deals with the case in which equity shares are disposed of and more than 25% of the price to be paid is due and payable only after the end of the year of assessment. Any amounts not due and payable are deferred to such time as they become due and payable. This applies to the income for the seller and to the cost for the acquirer.[footnoteRef:274] [273: Act 32 of 2004.]  [274: It is submitted that this deferral would have occurred in any event if the normal tax rules were applied. There has been a tendency in recent years to legislate for situations that have been decided by case law.] 

Recoupment and capital gains can also be deferred where an asset is disposed of by operation of law, theft or destruction, provided a replacement asset is acquired within 12 months.[footnoteRef:275] It also extends to voluntary disposals of depreciable assets.[footnoteRef:276] The recoupment and capital gain is then phased in, in the same percentage as the new asset is to be written off. [275: ITA, Eighth Schedule, para. 65 and s. 8(4)(e).]  [276: ITA, Eighth Schedule, para. 66 and s. 8(4)(e).] 

Example: If the recoupment is R100 and the new asset qualifies for a 40% allowance in the first year, then only R40 (100 × 40%) is included in income and R60 is carried forward for inclusion in subsequent years on the same basis.
3. Calculation of Taxable Income
a. In General
The calculation of taxable income commences with gross income from which is subtracted exempt income to arrive at income. Qualifying expenditures are then deducted from income to arrive at taxable income, on which tax is payable. The first step is, therefore, to establish gross income on a worldwide basis for residents and on a South African-source basis for nonresidents. There is a general definition of gross income[footnoteRef:277] in the ITA and a wealth of case law that has established principles to narrow this down to specifics where there is doubt as to whether an amount is to be included in gross income or not. Section 10 of the ITA sets out all the amounts that are exempt and that may be deducted from gross income. Qualifying amounts are then deducted, namely, expenses,[footnoteRef:278] allowances and reserves. Lastly, any net taxable capital gain is included in taxable income. [277: ITA, s. 1. Amounts that are of a capital nature are excluded from gross income and dealt with in terms of the Eighth Schedule, to be included later as taxable capital gains.]  [278: ITA, s. 11 sets out the general deduction formula plus specific deductions allowed. Other deductions permitted are set out in part 1 of Chapter II. These sections must be read together with ITA, s. 23, which sets out deductions not allowed.] 

b. Capital Gains
The calculation of capital gains follows essentially the same principles as the calculation of taxable income.[footnoteRef:279] The trigger point for capital gains is the disposal or deemed disposal of an asset (whether tangible or intangible) that is not part of trading stock. Where assets are regarded as being of a trading nature, the sale thereof generates ordinary or “normal” income and is excluded from the capital gains system. [279: The determination of taxable capital gains and assessed capital losses is set out in the Eighth Schedule to the ITA.] 

From the gross proceeds on disposal are subtracted those capital gains that are exempt, following which the base cost of the asset disposed of is deducted.
For assets acquired after the introduction of capital gains tax on October 1, 2001, the base cost of an asset consists of the cost of acquisition, together with the cost of qualifying improvements and certain carrying costs.[footnoteRef:280] [280: ITA, Eighth Schedule, para. 20.] 

There is no inflation adjustment.
There is no difference between long-term and short-term capital gains and losses.
For capital assets acquired prior to October 1, 2001, the base cost as of October 1, 2001, must be determined. This is done either by valuing the asset as of that date, or by using a prorating formula whereby the total gain is allocated between the period before and after October 1, 2001. That portion of the gain that relates to the period prior to October 1, 2001, is added to the original cost to establish the adjusted base cost (see further at IV.B.4.a., above). A third permitted method is to use 20% of the proceeds as the base cost on October 1, 2001. This last method, although probably rendering the worst result (but which may be more attractive as time progresses away from 2001), can be used in the absence of an original cost or market value.
Capital gains and capital losses in a given tax year are offset. If there is a net capital gain, any capital loss carried forward from the prior year is deducted to establish the assessable capital gain in that year.
Net capital losses cannot be offset against ordinary income, but they can be carried forward indefinitely to be set off against future capital gains.
The first R40,000 of any net capital gain or net capital loss in a particular year is excluded for a natural person or special trust[footnoteRef:281] and this amount increases to R300,000 in the year of death. [281: Trusts established to cater for the needs of minor children and people with disabilities.] 

In the case of a company with a net capital gain, 20% thereof is exempt and the balance is treated as ordinary taxable income. As the company tax rate is 27%, the effective capital gains tax rate is, therefore, 21.6%.
c. Dividend Income
Dividends from South African resident companies are exempt from normal tax in the hands of both residents and nonresidents as they are subject to withholding tax (dividends tax) as from April 1, 2012.[footnoteRef:282] Previously, the company distributing the dividend was subject to company tax and a tax on the dividend distributed (i.e., the secondary tax on companies or STC).[footnoteRef:283] The withholding tax was initially set at 10% (unless a lower rate in a tax treaty applied); thereafter, it was adjusted to 15% and then raised to 20% in 2017. This tax is borne by the shareholder. The tax on deemed dividends is, however, withheld and payable by the company paying the dividends.[footnoteRef:284] [282: ITA, s. 10(1)(k).]  [283: The rate of STC was 10% from October 1, 2007 (previously 12.5%). ITA, ss. 64B, 64C and 64D to 64K.]  [284: For example, in respect of a dividend in specie where a company ceases to be South African resident. As it is the company that is paying the dividends tax, the shareholder cannot claim a credit for the tax in its home jurisdiction. A deemed dividend can also arise in respect of thin capitalization adjustments.] 

Note: The tax treaty between the Netherlands and South Africa provides that dividends paid by a South African resident entity to a Dutch resident (and vice versa) may be reduced to a rate of 5% if the Dutch resident holds 10% of the capital of the South African entity. This treaty also contains a ‘most favored nation’ (MFN) clause (amended in 2008 by protocol), which essentially provides that if, in any convention for the avoidance of double taxation concluded with a third party after the date of conclusion of this treaty, South Africa limits its taxation rights on dividends to a lower rate (including an exemption from taxation), then the more favorable reduced rate/exemption is equally applicable to the treaty. However, in a case heard by the Tax Court of South Africa, discussed below, the application of the MFN clause and the provision of a 0% dividends tax would become dependent upon the application of the current tax treaty concluded between South Africa and Kuwait.
The South Africa tax treaty with Kuwait, which also allows for a withholding tax of 0% on dividends paid by a South African entity, was provisionally finalized before the South Africa tax treaty with the Netherlands and has no temporal limitation, but the treaty between South Africa and Sweden (which also allows for a withholding tax of 0% on dividends paid by a South African entity) was concluded after the treaty with the Netherlands. The treaty with Sweden has its own MFN clause which provides that the lower rate of dividends tax applies ‘if any agreement or convention between South Africa and a third state’ (subsequent or not) provides that South Africa shall be exempt from tax or limit the tax charged in South Africa on a more favorable basis. The treaty with Kuwait was an existing agreement providing a rate of 0%. The Dutch courts, and later, the South African Tax Court, were called on to decide whether the MFN clause applies and whether the dividend tax rate may be reduced to 0% in unique circumstances.
In 2018, the Dutch Supreme Court of Appeal made a final decision that dividend distributions from Dutch entities to South African entities are effectively exempt from Dutch dividend withholding tax due to the MFN clause in the tax treaty between the Netherlands and South Africa. Later, this issue as addressed by the Tax Court of South Africa (Cape Town)[footnoteRef:285] came to the same conclusion, namely, that dividend distributions from a South African entity to a Dutch entity may be exempt from South African dividends tax based on the terms of the MFN clause in the treaty. [285: ABC (Pty) Ltd. v. Commissioner for the South African Revenue Service (Case No: 14287), delivered on June 12, 2019, available at http://www.saflii.org/za/cases/ZATC/2019/9.html. See also J. Hattingh, Commentary, ABC (Pty) Ltd. v. Commissioner for the South African Revenue Services (2019) 22 Int’l Tax Law Reports 153, 155–175.] 

Following the decision of the Tax Court, the National Treasury undertook the process of finalizing the constitutional requirements for signature of a protocol to address the issue and has confirmed that Kuwait has expressed a commitment to sign the protocol.[footnoteRef:286] Accordingly, from the date on which the protocol to the Kuwait-South Africa tax treaty comes into effect (which will be the date stated in the notice published in the Government Gazette), dividends declared by a South African company to a Netherlands shareholder will be subject to dividends tax at the rate of 5%. A taxpayer who wishes to claim a refund of dividends tax may still to do so, even after the protocol to the this treaty comes into effect. [286: Due to unforeseen circumstances, the negotiations to amend the SA-KW tax treaty were finalized, but Kuwait still has not taken the final steps in terms of its domestic procedures to give effect to the protocol to the treaty. Consequently, there is a move afoot to terminate the SA-KW treaty as Kuwait has still not given effect to the protocol.] 

The following shareholders are exempt from the dividends tax: South African resident companies; the South African government; public benefit organizations; certain exempt bodies; rehabilitation trusts; pension, provident and similar funds; shareholders in a registered micro business (provided the dividend does not exceed R200,000 in the year of assessment); and a nonresident receiving a dividend from a nonresident company that is listed on the JSE (a dual listed company).
However, the exemption from income tax for dividends is removed in certain limited cases, in which case the withholding tax will therefore not apply as they will be subject to normal income tax.
Effective April 1, 2014, the exemption from income tax for dividends was removed (so that the dividend is fully subject to income tax at the maximum marginal rate of 45% and is exempt from the 20% dividends tax) if the dividend is related to shares acquired in respect of services rendered or to be rendered, or by virtue of employment, or the holding of any office, but the shares are not directly held by the employee.
The purpose of this is to attack situations where a trust is established for employees, the trust holds shares in the employer company, and dividends are then distributed to the employees in general. The South African government considers this to be just another form of remuneration and, therefore, the dividends should be fully taxable. There is an exception for shares that are restricted equity instruments under Section 8C of the ITA because there will be income tax on the growth when the shares vest.
The provision, however, is not worded as narrowly as this and it goes much further. As an example, assume that many years ago an employee paid full value for the shares that he or she acquired in the employer company and transferred the shares to a trust or family company, as part of an estate planning scheme, or even to a spouse. Because the shares are not held by the employee personally, the dividend is now fully taxable as ordinary income. Another example might be where a person acquired shares in the employer company and has since retired, but he or she has retained the shares in a family trust. Because the shares were originally obtained by virtue of employment, effective April 1, 2014, the dividend is fully taxable.
Similar rules apply where the shares held produce foreign dividends, which would normally be taxed at the effective rate of 20%.
Dividends tax requires the company declaring the dividend to withhold the tax on payment. The liability for withholding shifts if the dividend is paid to a regulated intermediary that includes central securities depository participants, brokers, collective investment schemes, approved transfer secretaries and listed investment providers. Dividends tax can be eliminated or reduced upon the timely receipt of a written declaration that the shareholder is entitled to an exemption or to tax treaty relief.
Dividends declared by a foreign company are treated differently from those declared by a domestic company and, in principle, are fully taxable if the profits from which they are paid have not been subject to tax in South Africa.[footnoteRef:287] [287: ITA, s. 10B. This would apply where the net income of a CFC is attributed to a South African resident.] 

A special exemption of 25/45 of the foreign dividend is available to natural persons (8/27 for companies) for foreign dividends included in income (provided they are not exempt under any other section). This results in these dividends being taxed at 20%.
Section 10B contains four exemptions for foreign dividends, where: 
(i) The shareholder holds a qualifying interest of at least 10% of the total equity shares of the distributing foreign company (the participation exemption).
(ii) The distributing foreign company is also a South African listed company.
(iii) The distributing company is a controlled foreign company (CFC) and the dividends do not exceed amounts deemed to be the resident shareholder’s income under the CFC rules.
(iv) The profits from which the dividends were declared are taxable in South Africa or arose from dividends declared by a resident company.
A credit for foreign taxes withheld on the foreign-source dividends may be set off against domestic tax payable on the aggregate amount of such foreign dividends as are not otherwise exempt.[footnoteRef:288] As the credit is limited to the lesser tax (i.e., the lesser of the foreign tax or the South African tax payable on all foreign income), any excess foreign tax credit may be carried forward to the following tax year, up to a maximum of seven years. [288: ITA, s. 6 quat. This can be disadvantageous where a high rate of foreign tax was paid as no credit can be allowed against exempt income.] 

Under the participation exemption, foreign dividends are totally exempt if the recipient’s holding and voting rights in the foreign distributing company are at least 10%.[footnoteRef:289] Dividends are also exempt if the distributing company qualifies as a CFC (see V.B.1.a., above).[footnoteRef:290] [289: ITA, s. 10B(2)(a).]  [290: ITA, s. 9D (definition of controlled foreign company).] 

The participation exemption may not be used where a foreign dividend is declared by a company to a foreign trust that holds more than 50% of the participating or voting rights in that foreign company.[footnoteRef:291] [291: ITA, s. 25B(2A).] 

The tax treatment of a participation can be summarized as follows: 
	Foreign trust holding in foreign company
	Tax treatment of dividends received by South African resident beneficiary

	Less than 10%
	Taxed at a maximum rate of 20%

	Between 10% and 50%
	Tax free

	More than 50%
	Taxed at a maximum rate of 20%



Section 10B also contains an anti-avoidance provision which in effect removes the available exemption, thereby subjecting the foreign dividend declared to a South African taxpayer to full taxation at ordinary income tax rates.[footnoteRef:292] This situation arises where the foreign dividend earned is found to be directly or indirectly with reference to or arises directly or indirectly from any amount paid or payable by one party to another, and the former party claimed the payment as a deduction for income tax purposes. [292: ITA, proviso to s. 10B(2).] 

An exclusion to the above anti-avoidance provision is that it does not apply in instances where the deductible payment relates to the acquisition of trading stock. This exclusion was later amended to include instances where a foreign dividend is declared and less than 20% of the profits used to fulfil the dividend have been generated from transactions where the parties claimed the payments as a taxable deduction.[footnoteRef:293] [293: ITA, proviso to s. 10B(4).] 

Dividends paid with respect to foreign holdings of less than 10% do not enjoy exemption. They are therefore taxable, after applying the special 25/45 or 8/27 exemption, and a foreign tax credit for foreign tax withheld on the dividends can be claimed.
d. Income from Foreign Sources
Foreign dividends and interest received are generally included in gross income, subject to certain exemptions,[footnoteRef:294] the most important of these being the full exemption for profits or dividends derived from equity shareholding and voting rights of 10% or more (the “participation exemption”). Foreign branch profits are, however, fully taxable and do not enjoy exemption. See the discussion at c., above. [294: ITA, s. 10B.] 

In principle, South Africa grants foreign tax credits for foreign taxes paid on all foreign-source income that must be included in taxable income for South African tax purposes.[footnoteRef:295] The credit is limited to the lesser of the foreign tax paid or the South African tax attributable to the inclusion of all foreign income. [295: ITA, s. 6 quat.] 

Depending on the tax rate imposed in the foreign jurisdiction, the choice of whether to operate through a subsidiary or branch presents planning opportunities, as illustrated in the following examples.
Example 1: Assume a South African company has an active business operation in a country with a tax rate of 20%. A foreign subsidiary will be preferable to a branch as the dividends received from the subsidiary would be exempt. The branch profits would be fully taxable at 27% less a credit for the 20% foreign tax, leaving 7% payable.
Example 2: Assume an active business operation in a country with a tax rate of 40%. A branch would be preferable in this situation as excess foreign tax credits would be created.
e. Other Inclusions in Gross Income
Income is recognized on a receipt or accrual basis.[footnoteRef:296] In addition, there are circumstances under which income is recognized on a different basis. These include:  [296: According to case law and the gross income definition (ITA, s. 1), an accrual (legal vesting) gives rise to an inclusion in gross income and a subsequent receipt is therefore ignored. If receipt precedes accrual and it is for the recipient company’s benefit, then it is included in gross income. SIR v. Silverglen Investments (Pty) Ltd. (1969) 30 SATC 199, Geldenhuys v. CIR (1947) 14 SATC 419.] 

(i) The recognition of interest on certain financial instruments;[footnoteRef:297] [297: ITA, s. 24J. Interest is accrued on a yield to maturity basis over the period of the agreement.] 

(ii) The translation of foreign currency claims or obligations at year-end;[footnoteRef:298] [298: ITA, s. 24I.] 

(iii) Benefits arising from the waiver of an amount owing for related expenditure that was allowed as a deduction;[footnoteRef:299] and [299: ITA, s. 8(4)(m).] 

(iv) The recoupment of expenditure previously claimed as a deduction (for example, on the sale of a depreciable asset).[footnoteRef:300] [300: ITA, s. 8(4)(a).] 

Additional income may arise where transactions are carried out with connected persons and which are not at arm’s length. For example, if a depreciable capital asset is sold to a connected party for an amount that is less than market value, then market value must be substituted for proceeds when calculating the recoupment.[footnoteRef:301] [301: ITA, s. 8(4)(k). If market value is lower than the proceeds, this will result in a decrease in gross income. There is no mechanism for reducing this market value by any output value added tax (VAT) incurred on such a transaction. However, there is such a mechanism in ITA, s. 23C for reducing market value by any VAT incurred, but this is only for expenditures or allowances (not income).] 

f. Exclusions from Income
Exclusions from gross income are in the form of specific exemptions detailed in Section 10 of the ITA. Although South Africa taxes on a residence basis, certain foreign dividends are exempt, namely where the holding of the recipient in the distributing company is at least 10%. Domestic-source dividends received are exempt as they are subject to a separate withholding tax.
Another exemption is for amounts received from the government in the context of public private partnerships (PPPs).[footnoteRef:302] To benefit from the exemption, the recipient must commit to spending at least the amount received from the government on improvements on land or to buildings owned by any sphere of government or over which the government holds a servitude. [302: ITA, s. 10(1)(zI).] 

Also excluded from gross income is 20% of any capital gain arising to a company or trust on the disposal of assets, whether local or foreign.
4. Business Expenses
a. In General
South Africa has a general rule for the deduction of business expenses that applies to companies as well as individuals. The rule for deduction is that the amount must be incurred in the production of income, must arise in the context of trade and must not be of a capital nature.[footnoteRef:303] [303: ITA, s. 11(a). Known as the general deduction formula, it reads as follows: “For the purposes of determining the taxable income derived by any person from carrying on of any trade, there shall be allowed as deductions from the income of such person so derived — (a) expenditure and losses actually incurred in the production of the income, provided such expenditure and losses are not of a capital nature.”] 

While many expenditures are easy to classify as being incurred in the production of income, there are those that are not so easy to classify. For example, compulsory environmental expenditure may not be directly linked to the earning of income. Regulatory and statutory costs, such as audit fees, company secretarial fees and trading licenses, suffer from the same tenuous link to the production of income. The same could be said of security expenditure. It is, however, the practice of the Commissioner to allow such expenses as a deduction because they are recurrent. It could also be argued that they are necessary business expenses and, therefore, “sufficiently closely connected with the business operations.”[footnoteRef:304] However, in the MTN case, the court ruled that audit fees must be apportioned in the ratio of work done on transactions giving rise to income and that giving rise to exempt income and a deduction of only 10% of the audit fee was allowed.[footnoteRef:305] [304: COT v. Rendle (1965) SRAD, 26 SATC 326.]  [305: Mobile Telephone Networks Holdings (Pty) Ltd. v. Commissioner for the South African Revenue Service (2014) (Case No: A5033/10).] 

There have been a number of binding private rulings providing for the deductibility of contributions made by employer companies to share incentive trusts for the purpose of acquiring shares in the former.
Although a binding private ruling is only binding on SARS and the applicant, published rulings can be relied on to provide an indication of the interpretation of law.
It has generally been the case that SARS has accepted that contributions made to trusts for the purpose of acquiring shares in a share incentive trust are deductible over the vesting period of the scheme.
In SG Taxpayer,[footnoteRef:306] the Tax Court was faced with the issue of whether there was a sufficiently close connection between the contribution made by the employer-taxpayer to the trust in respect of the share scheme to enable the employer to claim a Section 11(a) deduction for the contribution. [306: S G Taxpayer v. Commissioner for the South African Revenue Service (IT14264) [2018] ZATC 1 (May 9, 2018).] 

The employee share scheme was structured in three layers with a trust at the top, a special purpose vehicle in the middle, and a holding company (Holdco) of the employer taxpayer at the bottom.
The employer-taxpayer was the wholly-owned operating subsidiary of Holdco, a listed company. The taxpayer made a contribution to a trust that was then claimed as a Section 11(a) deduction. Holdco was the only beneficiary of the trust.
The trust acquired a shelf company (Newco). The trustees used the contribution from Holdco to subscribe to preference shares in Newco. The employees of the taxpayer were offered Newco ordinary shares at par value in proportions determined by Holdco. Newco used the subscription proceeds from issuing preference shares to acquire Holdco listed shares. Newco’s sole asset was the Holdco shares.
The Newco preference shares were redeemable after five years and carried a cumulative coupon of 75% of prime. However, Newco paid no dividends in the five years, with the result that the employees-ordinary shareholders in Newco were entitled to the incremental value of their ordinary shares by virtue of Newco holding Holdco’s listed shares.
Upon expiry of the five-year period, Newco redeemed the preference shares and paid the cumulative preference share dividend by transferring the equivalent value of Holdco shares to the trust. Newco declared ordinary cash dividends to the employees from the proceeds of disposal of the remaining Holdco listed shares. Holdco was never repaid the contribution to the trust. The crux of SARS additional assessments was on the basis that a direct, causal link between the contributions paid by the taxpayer and its production of income was required before the taxpayer could claim a Section 11(a) deduction.
Holdco, as the sole beneficiary of the trust, was the only recipient that could benefit from the investment in Newco preference shares by the trustees, and any distributions of redemption proceeds and preference dividends by the trustees. The participants-employees did not benefit from the contributions made by Holdco. SARS argued that if the taxpayer’s sole purpose had been to incentivize its employees, then these employees should have also been beneficiaries of the contribution itself.
The Tax Court accepted the testimony of the taxpayer’s witnesses that the contribution was a funding mechanism to protect the employees from the downside risks of Holdco’s share price or the scheme becoming insolvent. The employees would have been exposed to volatility in the shares had they received funding directly from the trust to acquire the shares.
The Tax Court accepted that the contribution enabled the taxpayer to retain key employees and resulted in them making decisions which generate long-term profit for their employer.
The Tax Court held that what is required is an assessment of the closeness of connection between the expense and income. The test is not a direct, causal link between the two as initially argued by SARS (which it later conceded). The causal connection is established by referring to the incurring of the expense and initial use to which it is put. One must also consider the purpose of the expenditure from the taxpayer’s perspective and the impact of such expenditure.
The Tax Court referred to a number of decisions on the meaning of ‘in the production of income’ and held that the dominant purpose in the establishment and implementation of the scheme was to protect and enhance the business of the taxpayer and its income by motivating its key employees to be efficient and productive.
The mere fact that Holdco would also potentially benefit from the redemption of Newco preference shares (as sole beneficiary of the trust) cannot negate the taxpayer’s purpose and intention which was for the contribution to fund the incentive scheme.
The Tax Court found that there was a sufficiently close causal link between the contribution and the taxpayer’s income producing operation.
b. Interest
Interest expenditure is a more difficult item to categorize as a business expense. It is always of a revenue nature as it is a payment for the use of funds, which means that, even if the funds are used to purchase capital assets, a deduction may be allowed. However, in deciding whether it is deductible in the production of income, the purpose of the funds and what these give rise to (the actual effects) must be established.
Generally, interest incurred on debt to finance the acquisition of shares is not deductible for income tax purposes. The basic premise for this is that shares give rise to dividend income which is not included in gross income as it is exempt and therefore the interest incurred on the debt is not incurred in the production of any income. However, if the borrowed funds were used to purchase shares giving rise to nonexempt foreign dividends, then a deduction would be allowed.[footnoteRef:307] [307: ITA, s. 11C. Taxpayers can deduct interest income against nonexempt foreign dividends up to the amount of the dividend income. Any excess interest expense can be carried forward but only after first reducing it by any exempt foreign dividends.] 

The general rule has been relaxed in certain instances which deem interest in respect of certain debts to be in the production of income. Section 24O of the ITA deems interest incurred on a loan that is used by a taxpayer to acquire equity shares in a resident operating company to be incurred in the production of income of that taxpayer (the borrower) and laid out for the purposes of its trade. There are certain requirements for the deduction. There must be an acquisition transaction (a defined term), which requires basically that a company acquires an equity share in an operating company and becomes a controlling group company of the operating company after the acquisition. Both companies must form part of the same group of South African companies, as defined in Section 41(1), after the transfer (with holdings of at least 70% directly or indirectly). An operating company is one where at least 80% of its receipts and accruals constitute income and the income is derived from a business carried on continuously. Section 23N governs any new debt acquired after April 1, 2014 (Section 23K continues to apply to qualifying debt regarding acquisitions before this date). Section 23N sets out the rules for the determination of adjusted taxable income and the method for calculating the interest deduction permissible. Section 23N is also applicable to reorganization transactions (specifically, an intra-group transaction under Section 45 and a liquidation distribution under Section 47).
Comment: To the extent that South African debt is used to acquire shares in a nonresident company, there is no reason to limit the application of Section 24O where a resident company acquires shares in a nonresident company, considering that the nonresident company will become a controlled foreign company (CFC) in relation to the resident company and be subject to the provisions of Section 9D, notwithstanding that it should qualify as having a foreign business establishment.
Where money is on-lent to earn interest income, there should be no problem in claiming a deduction for the interest expense incurred on borrowing the money. However, if the interest expense exceeds the interest income, the deductibility of the interest could be limited to the amount of the income earned in accordance with the principle that the passive earning of income cannot give rise to a loss.[footnoteRef:308] This limitation would not apply to moneylenders.[footnoteRef:309] [308: SARS Practice Note No. 31 (October 3, 1994), available at: https://www.sars.gov.za/wp-content/uploads/Legal/Notes/LAPD-IntR-PrN-2012-21-Income-Tax-Practice-Note-31-of-1994.pdf.]  [309: Proposed amendments in the Taxation laws Amendment Bill, 2023, effective January 1, 2024, would extend the deduction in group company situations where the loan is used by the borrowing company for purposes of its trade to produce income. If the borrowed funds within the group are for non-income producing purposes a deduction will not be allowed and other specific provisions must be considered (i.e., Section 24O of the Act).] 

Comment (1): Currently there is no safe and conclusive test for ensuring the deductibility of interest and it is thus advisable to incur borrowings for a general business purpose as opposed to a specific identifiable purpose which can limit the deduction of the related interest.
Legislative Note: In 1994, SARS issued Practice Note No. 31 in recognition of the difficulty that non-trading taxpayers faced in incurring interest expenses to earn interest income. This Practice Note allows an interest expense deduction limited to the amount of interest income earned, in other words a loss may not be created. In 2022, SARS announced the withdrawal of Practice Note 31, effective March 1, 2023. Later it was agreed that the withdrawal of the Practice Note would be deferred until March 1, 2024. In addition, draft legislation was introduced in the interim to substitute new Section 11G for the Practice Note.
Comment (2): The original draft of the new Section 11G was very limited in scope and therefore unsatisfactory. A far improved version has now been proposed. Note should be taken of the following relating to this section: 
Section 11G would come into force on January 1, 2025, and apply to tax years commencing on or after this date. Although it was agreed that Practice Note 31 would be withdrawn on March 1, 2024, it is presumed SARS will postpone the withdrawal to correspond to the introduction of Section 11G;
Section 11G will only apply to the extent that the taxpayer is not carrying on a trade, meaning any taxpayer engaged in a trade will be permitted to claim the full interest expense deduction incurred for the tax year, and there will be no interest income cap.
c. Capital or Revenue Expenditure
Capital expenditure is not deductible in terms of the general deduction formula, but where it makes business sense to permit certain deductions in any event, these are provided for in specific paragraphs of Section 11 and other sections of the ITA. In recent years, start-up costs and costs incurred pre-trade have been allowed once trade has commenced.[footnoteRef:310] [310: ITA, s. 11A.] 

There is a plethora of case law surrounding the issue of whether an expense is of a capital or revenue nature and certain factors have emerged that can show that an expense is of a capital nature.[footnoteRef:311] A decision, therefore, must be made as to whether the expenditure concerned was incurred to acquire or create an income-producing asset or whether the expenditure was incurred in working the income-producing asset, i.e., in producing the income.[footnoteRef:312] [311: Some of the factors are: the expense adds to the income-earning structure (New State Areas Ltd. v. CIR (1946) AD 14 SATC 155); the expense is a one-off expense from which future benefits (income) will flow (CIR v. George Forest Timber Co. Ltd. (1924 AD) 1 SATC 20); the expense creates an enduring benefit or advantage for the taxpayer (Atherton v. British Insulated and Helsby Cables Ltd. (1926) AC 205, 10 SATC 155).]  [312: Phillip Haupt, Notes on South African Income Tax 2020, 39th ed. (at p. 119).] 

It is more difficult to apply the above principles to intangibles, as has been demonstrated in certain cases.[footnoteRef:313] It can be said with some relief, however, that eventually the entrenched principles outlined above prevailed and were upheld in these cases. [313: In Commissioner for the South African Revenue Service v. BP South Africa (Pty) Ltd. (2006) SCA 68 SATC 229, a deduction was disallowed with respect to an up-front lease payment representing 20 years of rental expense. The Commissioner disallowed the deduction on the ground that it was of a capital nature.In BP Southern Africa (Pty) Ltd. v. CSARS (2007) SCA 69 SATC 79, the Court found that the taxpayer paid royalties to its parent company to procure the taxpayer’s use (not ownership) of the parent company’s intellectual property for the term of the agreement. The Court was of the view that the royalties neither created nor preserved any capital assets in the hands of the taxpayer. The Court also considered that the payments were recurring and, in its opinion, this was a strong indicator that the payments were revenue in nature. In addition, the Court found that the royalty payments were no different than rent paid for the use of property owned by another person. It was held finally that the royalty payments were of a revenue nature and, therefore, fully deductible.] 

Where expenditure does relate to the acquisition of a capital asset and no deduction is permitted under the general deduction formula, then, usually, such expenditure would form part of the base cost of the asset for allowance and/or capital gains tax purposes.
d. Group Expenditure
The incurring of exceptional or one-off expenditures, for example, for the unbundling of a group or for mergers and restructuring, would be regarded as being of a capital nature and it is doubtful whether any of these costs would qualify under paragraph 20 of the Eighth Schedule to the ITA as part of the base cost of an asset.
Certain recurrent expenditure incurred by public companies, such as the costs of printing annual reports and of publishing financial statements, JSE Securities Exchange South Africa (JSE) annual quotation fees and transfer secretary fees, are allowed as deductions according to the practice of the Commissioner, even though these may relate to the maintenance of the income-earning structure as opposed to its income-earning operations.
Where expenditure is directly linked to the production of income, a deduction will be allowed. The income could be trade income of the holding company itself or income in the form of management fees charged to subsidiaries for identifiable services provided to them.
The Commissioner has made it clear that where companies have both taxable and exempt income, the costs must be apportioned and only the portion relating to taxable income will be deductible.[footnoteRef:314] [314: The SARS Commissioner tends to apportion these expenses on a direct basis, i.e., on the basis of the ratio of exempt to taxable income. This may not be an equitable split because of the passive nature of dividends, and the onus would rest with the taxpayer to demonstrate a more favorable allocation.] 

e. Employment Expenditure
Employees are necessary for working towards the earning of income for the company and, therefore, most expenditure in connection with the workforce can be deducted as being incurred in the production of income. The costs concerned may be in the form of salaries or wages, contributions to benefit funds and fringe benefits. The deduction allowed for the employer may not necessarily coincide with the amount that the employee is taxed on. For example, where the employee is given a reimbursable entertainment allowance (the employee bears no expense), the company is allowed a deduction and the employee has no gross income.
If an employee is given a company car, the company will deduct wear and tear on the car and what would be the costs of running the car if incurred by the employer. On the other hand, the employee will include a special monthly calculated amount in his or her income for the use of the car.
Remuneration, which includes most allowances and fringe benefits, is subject to full withholding tax (employee’s tax) that the employer pays over to SARS monthly on behalf of its employees.[footnoteRef:315] [315: Only 80% of travel allowances are subject to employee’s tax, where employees can claim a reduction against such allowances on assessment.] 

Directors of companies are categorized as employees and are also subject to employee’s tax. Excessive amounts paid to directors may be disallowed as a deduction while the director is still taxable on the total amount received. This would potentially occur only if the amounts concerned were not market-related.
Medium and large companies commonly have medical and retirement funds for the benefit of employees and any employer contributions made to these funds will be allowed as a deduction. An unlimited deduction for retirement fund contributions by employers is allowed with respect to pension, provident, and retirement benefits paid on the employee’s behalf. Although all contributions to medical and retirement funds will be deductible, the employee will have to include a fringe benefit in taxable income against which a deduction or credit may be claimed.
The deduction cap for retirement fund contributions by individuals is 27.5% of the greater of remuneration or taxable income. This rate applies to the aggregate of contributions made to an individual’s pension, provident, and retirement annuity funds.
The annual deduction cap is R350,000 (including the cost of risk benefits). Individuals who contribute more than this amount in any one year can carry forward any unclaimed amount and deduct it from tax in subsequent years, subject to the deduction limits in those years. Any unclaimed contributions are returned untaxed at withdrawal or retirement.
Only the employee may claim contributions (both in respect of the employer and the employee contributions). The employee’s PAYE deduction must be adjusted to reflect these contributions. If the employer makes the contribution, this must be neutralized by way of a fringe benefits tax charge levied on the employee.
All retirement funds are treated the same from March 1, 2021. Only one-third can be withdrawn from the fund on retirement with the balance being subject to annuitization (conversion to a pension annuity).[footnoteRef:316] [316: Previously, provident funds always allowed a member to withdraw 100% as a lump-sum from the fund on retirement.] 

Where the member was at least 55 years old on March 1, 2021, the lump-sum withdrawal from a provident fund is not subject to the annuitization rules.
On resignation, the full amount can still be claimed as a lump sum, irrespective of whether the member belongs to a pension or provident fund.
The annuitization threshold for pension and retirement annuity fund members is R247,500 from March 1, 2016. If the lump-sum amount is below R247,500 the full amount can be withdrawn.
f. Royalties
The payment of royalties for the use of patents and similar intangible property has thus far been deductible without question where it is paid to other domestic persons who will declare it as taxable income. When royalties are paid to nonresidents, a withholding tax of 15% is imposed.[footnoteRef:317] Such intangibles are governed by particular Acts and, therefore, there is substantial control of the pricing used, whereby transfer pricing problems are avoided. As far as the imparting of technical know-how (also included in the section) is concerned, this is more difficult to classify as it can be akin to services rendered, with respect to which no withholding applies. On an international level, not all of these intangibles are classified in the same way and this can lead to double taxation where this is not specifically addressed in an applicable tax treaty.[footnoteRef:318] [317: ITA, s. 49, which applies to the withholding tax on intellectual property as defined in ITA, s. 23I.]  [318: See the discussion regarding the capital or revenue nature of royalty payments in the BP Southern Africa (Pty) Ltd. v. Commissioner for the South African Revenue Service (2007) SCA 69 SATC 79 case at 4.a., above.] 

The ITA has historically lacked effective mechanisms for preventing tax arbitrage resulting from the assignment of South African intellectual property to entities with a lower effective tax rate, followed by the licensing of that intellectual property back to fully taxable South African taxpayers. Arbitrage opportunities often result from the disparity in tax rates levied on income between different parties, which allows for the shifting of income from parties fully within the tax net to parties wholly or partly outside the tax net. In the case of intellectual property, this result is mainly achieved by shifting the intellectual property from a fully taxable party to a party wholly or partly outside the tax net. This shift is usually designed so that it triggers little or no tax. After the shift, deductible payments are made from the fully taxable party (now the licensee) to the other party operating wholly or partially outside the South African tax net. In many instances, the tax benefits have no corresponding impact on cash flow, as royalty payments are simply returned to the licensee-payer in the form of dividends. Meanwhile, the tax deductions for the licensee-payer may be so large as to effectively wipe out the payer’s tax base.[footnoteRef:319] [319: Explanatory Memorandum to the Revenue Laws Amendment Bill 42 of 2007.] 

As a result of these circumstances, Section 23I was inserted into the ITA to prohibit certain deductions involving royalties paid for the use of intellectual property.
Licensees will be denied deductions with respect to royalty expenditure incurred for the use of affected intellectual property to the extent that the royalty receipts do not constitute income of the licensor.[footnoteRef:320] These situations arise where the licensor has a tax exemption with respect to that income or where a foreign person treats that income as falling outside the South African tax net. However, if the payment of royalties for the use of affected intellectual property triggers a Section 49 withholding tax (15% from 2015), the licensee will be permitted to deduct an amount equal to one-third of the royalty expenditure.[footnoteRef:321] This one-third deduction rule will apply as long as the withholding tax is not reduced below 10%, after taking into account the impact of applicable tax treaties. [320: Intellectual property includes all South African protected inventions, patents, designs, trademarks and copyrights. Intellectual property additionally covers inventions, patents, designs, trademarks and copyrights protected by foreign laws.The main limitation is the “affected intellectual property” rules, which require the intellectual property above to fall into one of two categories: (i) Intellectual property that was at any time owned by a resident; or(ii) Intellectual property that was developed by the taxpayer or a resident who is a connected person in relation to the taxpayer (at the time of development or at the time of the royalty/license payment).The definition of “connected person” has a slightly lower threshold in ITA, s. 23I than does the normal connected person test. More specifically, company shareholders will be viewed as connected to the (company) taxpayer in which they hold 20% of the shares (even if another shareholder holds a majority interest).]  [321: ITA, s. 23I(3).] 

The underlying rationale for this general denial is that much of the intellectual property created by taxable South African residents is subsidized by government funding, South African tax allowances (such as amortization allowances under Sections 11(gA) and 11(gC) of the ITA as well as the 150% research and development (R&D) allowance) and general South African infrastructure.[footnoteRef:322] [322: Explanatory Memorandum to the Revenue Laws Amendment Bill 42 of 2007.] 

The 2017 Budget announced that the regulatory framework regarding cross-border intellectual property transactions would be relaxed for both tax and exchange control purposes. The framework in question comprises anti-avoidance provisions which were introduced to prevent erosion of the South African tax base. The erosion of concern to the National Treasury results from the assignment of intellectual property developed in South Africa to foreign entities with a lower effective tax rate, followed by the licensing of that intellectual property back to fully taxable South African taxpayers. The royalties would, in such a scenario, remain fully deductible in South Africa, but potentially subject to a low rate of tax in the jurisdiction in which the licensor is a tax resident.
The Section 23I limitation does not apply to payments made to CFCs if the royalty income was fully imputed to a South African resident shareholder under the CFC provisions. The limitation is also dependent on whether the payment in question is subject to withholding tax on royalties and if it is, at what rate.
The 2017 draft Taxation Laws Amendment Bill noted concerns which arise as a result of the broad definition of ‘tainted intellectual property’ and various interpretations of the term ‘developed’ in the context of ‘tainted intellectual property.’ These difficulties are noted as having a potential impact on South African-based infrastructure in the context of local modifications or improvements of existing intellectual property that was not originally developed by a South African taxpayer.
Section 23I could apply in a scenario in which a South African company acquires an intellectual property-rich foreign subsidiary and uses South African-based expertise within the group to further enhance the intellectual property.
As of January 1, 2018, in respect of years of assessment starting on or after this date, an exemption from the deductibility limitations applies if the payments are made to a CFC that is resident in a high-tax jurisdiction. The CFC in question must be subject to an aggregate amount of foreign tax that is at least 67.5% of the amount which could have been payable had it been tax resident in South Africa.
Comment: The relevant definition of tainted intellectual property, which remains unchanged, is complex and difficult to interpret, and some refinement or clarification would have been welcomed. That said, the relaxation effectively renders the provisions academic when transacting with a CFC in a high-tax jurisdiction and multinationals with operations in such jurisdictions will benefit from the change.
Example: A resident previously developed an invention, which was assigned to a foreign resident. The foreign resident filed a corresponding patent application in South Africa and now licenses the South African patent to the resident’s company in consideration for an annual license fee of R1 million.
Assuming that the royalty payments trigger withholding tax of 15% (or R150,000), despite the deemed source provisions in Section 9 of the ITA relating to royalty income, the exemption in Section 10(1)(l) acts to exclude the royalty receipts in the hands of the licensor from income. Consequently, the deductions available to the South African licensee are reduced by virtue of Section 23I(2)(a) from R1 million to R333,333 (i.e., by two-thirds).[footnoteRef:323] [323: Id.] 

The way in which gross sales must be determined for calculating royalties payable in terms of the Mineral and Petroleum Resources Royalty Act, 28 of 2008, was the subject of the high court decision in United Manganese of Kalahari Ltd. (UMK) (2017).[footnoteRef:324] The Act imposes an obligation on a person to pay a royalty for the transfer of an unrefined mineral resource. The amount of the royalty that is payable is determined by multiplying the gross sales of the extractor of such mineral resource by a specified percentage. [324: United Manganese of Kalahari Ltd. v. Commissioner for the South African Revenue Service (74158/2016) [2017] ZAGPPHC 628; 2018 (2) SA 275 (GP) (Oct. 3, 2017).] 

According to the case, UMK extracted unrefined manganese that was loaded onto a vehicle for delivery to its customers. UMK bore all costs necessary to effect delivery of the unrefined manganese to its customers, including transport, insurance, and handling (TIH). UMK contended it was entitled to calculate its gross sales by deducting the TIH expenditure from sales revenue received in respect of the transfer of manganese, irrespective of whether such expenditure was specifically considered in the determination of the sales amount for the manganese. However, the SARS contended that if the TIH costs were not specifically taken into account in determining the revenue (i.e., if the TIH costs were specifically included in UMK’s invoiced price to customers), UMK was prohibited from deducting the TIH costs for the purposes of calculating the amount of its gross sales.
The Court held that UMK was entitled to calculate its gross sales by deducting the TIH costs actually incurred by it, irrespective of whether such TIH costs were specifically reflected as forming part of the sales price to the customer. The Court’s decision was based on the clear wording of the legislature, which was in line with the intention of the Mineral and Petroleum Resources Royalty Act — to impose a royalty on the extraction of a mineral resource to compensate South Africans for the use of non-renewable resources, but not to penalize the extractors of such minerals that are located far from markets or an export port by imposing the royalty on TIH expenditure.
g. Taxes
No deduction is permitted for any taxes paid under the terms of the ITA or the Value Added Tax Act (the VAT Act), or for penalties and interest with respect to nonpayment or late payment. There are exceptions to this, however. If a taxpayer is not a VAT vendor, then any VAT paid is deductible as part of the expense to which it attaches because the taxpayer cannot claim relief under the VAT Act. In addition, where a credit for input VAT is denied to a vendor, then this becomes part of the expense for deduction for income tax purposes.[footnoteRef:325] [325: A credit for input VAT is denied against output VAT if it relates to entertainment or to the acquisition of a motor car (passenger vehicle).] 

Foreign taxes paid for which no credit is permitted against domestic tax payable, such as withholding taxes, may be deducted in accordance with the normal deduction formula if the income to which they relate is not exempt.
h. Depreciation and Amortization
Generally, all movable or limited life tangible assets may be depreciated for tax purposes. The depreciation of permanent structures, except for hotels, residential units, R&D structures, industrial buildings and, more recently, commercial buildings, is not permitted.[footnoteRef:326] No depreciation of land is ever allowed, even if this relates to a wasting asset that is depleted due to the extraction of minerals. [326: ITA, s. 13 quin. The allowance is permitted for building costs incurred on or after April 1, 2007. It does not extend to residential buildings.] 

Capital incentive allowances are allowed and are revised periodically depending on the prevailing economic climate. For example, the building allowances granted relate to the year the building concerned was erected and not to subsequent acquisition dates. The industrial building allowance relates to a building in which a manufacturing operation is carried on.[footnoteRef:327] The allowance is currently 5% of the cost of erection. If a building is purchased, the purchaser’s allowance will be at the same percentage rate as applied to the seller.[footnoteRef:328] The rate of 5% also applies to hotel buildings, while residential buildings comprising at least five units of more than one room intended for letting or occupation by bona fide employees enjoy a 10% initial allowance on cost and an annual allowance of 2% on cost.[footnoteRef:329] The construction or refurbishment of buildings in urban development areas is encouraged and allowances of 20% in the first year and 5% in each of the subsequent 16 years are granted. The allowance extends to preparatory costs, such as demolition and excavation.[footnoteRef:330] [327: ITA, s. 13.]  [328: This could be 5% or 2%.]  [329: ITA, s. 13 ter.]  [330: ITA, s. 13 quat. This allowance was originally only available until March 31, 2014, but it was later extended for a further eight years until March 31, 2023.] 

Section 13 quin allows depreciation of 5% of the cost of commercial buildings and improvements used to produce income in the course of trade, other than residential accommodation.[footnoteRef:331] [331: The denial of depreciation served no meaningful policy rationale and accounting practice has always required an annual write-off for all buildings and permanent structures.] 

Sections 13 sex and 13 sept have been introduced to allow a 5% deduction for new residential units and new qualifying low-cost housing.
Section 12I has been introduced whereby additional allowances are granted for approved industrial policy projects (i.e., Greenfield and Brownfield projects). These allowances are in addition to other allowances and are called investment allowances and training allowances. They require approval by the Minister of Trade and Industry.
Certain specialized assets, such as toll roads,[footnoteRef:332] pipelines, electrical transmission lines, railway lines[footnoteRef:333] and airport and seaport facilities,[footnoteRef:334] are granted various write-off periods.[footnoteRef:335] [332: ITA, s. 24G. The road itself can be depreciated over eight years and bridges and ancillary services over 25 years.]  [333: ITA, s. 12D. Pipelines are depreciated over 10 years, electrical transmission and railway lines over 20 years.]  [334: ITA, s. 12F. Aircraft hangers, aprons, runways, and taxiways and port assets are depreciated over 20 years.]  [335: ITA, s. 12BA, Enhanced deduction in respect of certain machinery, plant, implements, utensils and articles used in production of renewable energy, was inserted from March 1, 2023. It applies to wind power, solar energy, hydropower, etc. and allows a 125% write off. It has a sunset date of March 1, 2025.] 

Environmental treatment and recycling assets are, from January 8, 2008, depreciated at the rate of 40% in the first year and 20% in the next three years. Environmental waste disposal assets are depreciated at the rate of 5% per year on cost.[footnoteRef:336] [336: ITA, s. 37B.] 

New and unused manufacturing machinery and plant is depreciated at the rate of 40% in the first year and 20% in the three ensuing years. If the machinery or plant is second hand, the rate is 20% over five years.[footnoteRef:337] If a company qualifies as a small business corporation, assets that it uses in a process of manufacture can be fully written off in the year of acquisition and other assets are written off over three years on a 50:30:20 basis.[footnoteRef:338] [337: ITA, s. 12C.]  [338: ITA, s. 12E.] 

Farming equipment is depreciated over three years at the rate of 50% in the first year, 30% in the second year, and 20% in the third year.
Qualifying capital expenditure on R&D is allowed a 150% deduction in the year of assessment in which the expenditure is incurred. This deduction has applied for qualifying expenditure incurred on or after October 1, 2012.[footnoteRef:339] However, the sunset date for new projects is December 31, 2023. [339: ITA, s. 11D. Apart from the statutory criteria that must be satisfied for the expenditure on R&D to qualify for the 150% deduction, there is a further criterion that must be satisfied by the taxpayer to qualify for the additional 50% deduction. The amended s. 11D stipulates that a statutory committee will be required to appraise taxpayers’ applications. Apart from meeting the criteria as set out in s. 11D(1)(a) and (b), namely that it is research directed to discovering new scientific or technological knowledge or creating a patentable invention, a registrable design or a computer program, s. 11D(9) states: The Minister of Science and Technology . . . must approve any research and development being carried on or funded for the purposes of [the additional 50% deduction provided for in s. 11D(3)] having regard to — (a) the innovative nature of the research and development;(b) the extent to which carrying on that research and development requires specialized skills; and(c) such other criteria as the Minister of Science and Technology in consultation with the Minister of Finance may prescribe by regulation.These criteria set out in s. 11D(9) are not impartial criteria, but appear to involve idiosyncratic views of the committee members as to the degree of innovation involved in the proposed research and the level of specialist skills that it involves.A judgment in relation to the deductibility of the R&D incentive was handed down by the Tax Court in Cape Town on April 20, 2015, in the matter of ABC (Pty) Ltd. (Appellant) v. Commissioner for the South African Revenue Service, IT13541 [2015] ZATC 1. ABC (Pty) Ltd, the appellant, requested a revised assessment for the 2010 tax year after initially claiming actual expenditure for R&D in terms of Section 11(a). The actual expenditure was allowed, however, and the appellant then wished to claim the additional 50% allowance in terms of Section 11D. The matter was rejected by the respondent and referred to the Tax Court. The court found that the appellant had misinterpreted the meaning of Section 11(5)(b) in that the “management or internal business processes” referred to in the section included the developer as well as the end user of the software. The court further held that “it must be accepted that Section 11D creates a class privilege for certain categories of research and development expenditure, by permitting the deduction of 150% thereof, whereas the norm is that only the actual amount of qualifying expenditure can be deducted.” Accordingly, Section 11D(5) of the Act places a curb on the class privilege available to such categories of R&D. This judgment is important as it proves that the process in claiming R&D tax incentives can become quite technical.] 

All other movable assets are depreciated according to specific write-off periods set out in a practice note issued by the SARS.[footnoteRef:340] [340: Interpretation Note 47 and Binding General Ruling No. 7.] 

Mining capital expenditure is dealt with separately in relation to each mine.
Example: Assume Company Z operates three mines, each of which produces pre-capital profits of 1,000. Mines one and two incur capital expenditure of 800 and 700, respectively. Mine three incurs capital expenditure of 1,300, of which, besides the 1,000 permitted, an additional 125 (one quarter of [200 + 300] from mines one and two) is allowed.[footnoteRef:341] [341: ITA, s. 36(7F) and 7(G).] 

The amortization of intangible assets differs from that of tangible assets and no amortization of goodwill is permitted. The write-off periods granted for intangibles, such as patents, bear no relation to their actual useful life. In recent years, because of the use of inflated values of intangibles within groups to get an increased write-off, certain write-offs are prohibited and others are restricted. No write-off of the cost of trademarks acquired is allowed. It is also doubtful, if a trademark is self-developed, whether a write-off can be obtained under the scientific or technological R&D provision, unless the trademark can be categorized as representing the discovery of novel, practical and non-obvious information of a scientific or technological nature.[footnoteRef:342] [342: ITA, s. 11D.] 

Patents acquired are written off at the rate of 5% per annum and designs and similar property at 10% per annum.[footnoteRef:343] Knowledge connected to the use of such patents, copyrights or other property is included in the deduction. Thus, Section 11(f) allows for a deduction in a situation where a taxpayer pays a premium or consideration in the nature of a premium for “the imparting of, or the undertaking to impart, any knowledge directly or indirectly connected with the use of such . . . patent, design, trademark, copyright, or other property as aforesaid.”[footnoteRef:344] The allowance, which may be deducted for any year of assessment for this type of premium, is the amount of the premium which the Commissioner may allow. It is provided that the Commissioner will take into account the period during which the taxpayer will have the right of use of the underlying intellectual property, as well as all other relevant circumstances. Therefore, while the deduction for the premium for the right of use of the intellectual property is automatic, this deduction is determined by the discretion of the Commissioner. [343: ITA, s. 11(gC).]  [344: ITA, s. 11(f)(iv).] 

This implies that when a taxpayer pays a premium in terms of an agreement for the use of intellectual property items, it is important to determine which part of the premium relates to the right to use the property and which part relates to securing the right to the knowledge in respect of such property (for example, the right to obtain support from the holder of the right during the duration of the agreement).
The Section 11(f) allowance may not be claimed “in relation to any such premium or consideration paid by the taxpayer which does not constitute income of the person to whom it is paid . . .” An example of this situation is where a taxpayer pays such a premium to a nonresident taxpayer who may (in terms of the definition of “gross income” in Section 1 of the ITA) not have included it in his or her “income” if it was not from a source within or deemed to be within South Africa.
There is a limitation of cost for the write-off of assets acquired in a sale and leaseback arrangement even if the transacting parties are not connected persons.[footnoteRef:345] In addition, where a sale and leaseback transaction is entered into and one of the parties to the transaction is a tax-exempt person, then the transaction is treated as a finance arrangement and the absolute difference between receipts and payments is treated as interest and spread over the lease period on a yield-to-maturity basis.[footnoteRef:346] [345: ITA, s. 23D.]  [346: ITA, s. 24J (incurring of interest expense and accrual of interest income).] 

In the case of improvements made by a lessee to buildings on leasehold land of the lessor, the cost specified in the lease agreement can be written off per annum from the date of completion of the building to the end of the lease period (limited to 25 years).[footnoteRef:347] The same applies to a lease premium paid under the terms of a lease agreement, which can be written off over the lease period.[footnoteRef:348] Both of these allowances are only permitted where the amounts concerned are included in the income of the lessor. This means that transactions entered into with a tax-exempt body would result in the denial of any write-off. [347: ITA, s. 11(g).]  [348: ITA, s. 11(f).] 

i. Obsolete Equipment
The ITA provides for the scrapping of obsolete tangible equipment. Where a tangible asset is sold, lost or destroyed, a deduction is permitted of the tax value (cost less allowances) less any amounts recovered with respect to the asset.[footnoteRef:349] The expected useful life of the asset must not exceed 10 years for the deduction to be available. This means that the deduction will invariably not be allowed if a building is sold at a loss or scrapped. [349: ITA, s. 11(o).] 

This deduction does not extend to intangibles. For example, if a patent is acquired and amortized at the rate of 5% per annum for five years, at which time a different process is invented rendering the patent valueless, the unamortized balance of 75% is lost for income tax purposes. For capital gains tax purposes, however, there would be a capital loss of 75% of the cost of the patent, i.e., the capital loss for capital gains tax purposes will be greater.[footnoteRef:350] [350: Amounts allowed for normal tax purposes (such as the wear and tear or scrapping allowance) must be deducted from the base cost of the asset for capital gains tax purposes.] 

j. Charitable Contributions
Charitable donations can rarely be “incurred in the production of income” and are, therefore, not allowed under the general rule for deducting business expenses. However, some relief is offered where the donation is to a qualifying public benefit organization (PBO). Qualifying PBOs include those providing for elderly persons, children, AIDS sufferers and educational institutions, among others. Contributions to ecclesiastical bodies have been excluded from the list.[footnoteRef:351] [351: ITA, s. 30 and 9th Schedule to the ITA. To qualify for these deductions a certificate from the donee organization is necessary and it must conform with strict requirements.] 

The deduction is limited to 10% of taxable income.[footnoteRef:352] An enhanced deduction is given for a donation of immovable property. In addition to a deduction of an amount equal to the cost of the property, a deduction is given of the notional capital gain multiplied by 60% in the case of a natural person, and 20% in the case of others. The notional capital gain is the excess of (i) the lower of market value or municipal value over (ii) the base cost. [352: ITA, s. 18A.] 

Any donations that exceed the 10% limitation may be carried forward and treated as a donation in the next year.
k. Capital Losses
Capital losses with respect to the alienation, loss or destruction of movable tangible assets can be deducted, as discussed in IV.B.4.a., above, and V.B.3.b., above. Where intangibles are concerned, a capital loss can be set off only against other capital gains for capital gains tax purposes.
l. Casualty Losses
The tax treatment of casualty losses depends on whether they relate to capital or to revenue. Casualty losses relating to capital are treated as described in i., above. Casualty losses relating to revenue are deductible if the event giving rise to the casualty is so closely connected to the earning of income that it can be said to be in the production of income.
m. Reserve Accounts
The tax legislation does not permit deductions for provisions unless the obligation to incur the amount is certain.[footnoteRef:353] There are limited exceptions to this rule that cover situations in which income is received in advance for expenditure only to be incurred in the future. This occurs typically in the construction industry where income is received up front to fund future expenditures still to be incurred. A special allowance is granted each year, based on the percentage of completion state of the contract.[footnoteRef:354] The total costs of the contract must be estimated in advance and a proportional additional amount is allowed each year to match the income received to date. The allowance must be added back to income in the following year and a new allowance created. See also V.B.2.e., above. [353: ITA, s. 23(e).]  [354: ITA, s. 24C.] 

Example: A contractor enters into a contract to construct a building within three years. The contract price is R2 million and costs are estimated at R1,400,000 (70%). In year one, income of R800,000 is received and actual expenditure of R400,000 is incurred. The tax effects at the end of the first year are as follows: gross income of R800,000; deductible expenses of R400,000 and a Section 24C allowance of R160,000 (70% of R800,000 less actual costs of R400,000). Taxable income is therefore R240,000 (800,000 − 400,000 − 160,000). The allowance of R160,000 is then added back to income in year two and a new allowance calculated.
The allowance is also permitted in other situations where income is received in advance, provided it can be established that the future expenditure is certain.
Conversely, the deduction of certain expenditure, where the benefits flowing from the expenditure will be enjoyed only at a future date, is deferred.[footnoteRef:355] [355: ITA, s. 23H. The section only applies to deductions dealt with under ITA, s. 11(a), (c), (d) or s. 28(2)(a) and (c) and, if the aggregate of all such expenditure is less than R50,000, it can be deducted immediately.] 

No provisions may be deducted for warranties or guaranties given in advance as the expenditure may never materialize. Once an expenditure is incurred under a warranty, it may be deducted at that stage even though it relates to past income earned.[footnoteRef:356] Basically, the relevant section provides that the deduction may be claimed only when the goods or services (with respect to which the expenditure is incurred) are supplied or rendered. See also to V.B.2.e. above. [356: COT v. Cathcart (1965 SRAD) 27 SATC 1.] 

Example: A taxpayer with a February year-end incurs an expense of R200,000 for services to be rendered from February 1 of year one to January 31 of year two. The amount it may deduct at the end of year one is R16,667 (R200,000 × 1/12).
n. Bad and Doubtful Debts
A provision is allowed for a deduction of a percentage of debts considered to be doubtful.[footnoteRef:357] The provision is reversed in the following year and a new provision is determined. The allowance is available only with respect to debts that would have been allowed as a deduction if they had become bad. Therefore, a provision would not be permitted with respect to a doubtful loan if the creditor is not a money lender as it would not qualify for the bad debt allowance if it went bad. The Commissioner will usually allow only 25% to 40% of the face value of the debts. See also to V.B.2.e., above. [357: ITA, s. 11(j).] 

Once the debt becomes bad, a full write-off is granted.[footnoteRef:358] The only criteria that must be met are that the debt is a debt due, that it has become bad, and that it represents an amount that was included in income at a previous stage (for example, a sale of goods, giving rise to income, on credit). A loan would never have been included in the income of a non-money lender and, therefore, the write-off of a loan made by a non-money lender would be disallowed. [358: ITA, s. 11(i).] 

A capital loss could be claimed for capital gains tax purposes in respect of an uncollectable loan. However, if interest was charged on the loan, this would have been included in income as interest income and, therefore, if the loan and the interest were uncollectible, only a write-off of the interest would be allowed.
Should a bad debt that has been written off, or a part thereof, subsequently be recovered, the amount recovered must be included in income.[footnoteRef:359] [359: ITA, s. 8(4)(a). It is a recovery of an amount previously allowed as a deduction.] 

o. Inventory Write-downs
Inventory[footnoteRef:360] must be valued at the lower of market value or cost.[footnoteRef:361] The one exception to this rule concerns corporate entities that hold shares as trading inventory, which may not write down the cost of such shares. Holders of certain financial instruments may, however, elect to use market value for these instruments, provided they conform to the definition in Section 24J of the ITA, which deals with such instruments. [360: The ITA refers to trading inventory as trading stock.]  [361: ITA, s. 22(1).] 

The cost of trading inventory is as determined in terms of generally accepted accounting practice (GAAP), i.e., purchase price plus certain direct costs and overheads. If an asset is converted during the year into trading inventory, its cost is deemed to be the market value of the asset on the date of conversion.[footnoteRef:362] Where the market value of inventory falls below cost, a write-down will be allowed. This write-down is not automatic and will be allowed only where the Commissioner is satisfied that there has been a diminution in value. This requirement came in to being because of the haphazard way in which taxpayers were writing down inventory. A practice note was issued requiring the following: where inventory is valued below cost, this fact must be disclosed to the Commissioner; reasons for the lower value must be given and the method of valuation must be disclosed.[footnoteRef:363] Any diminution in the value of trading stock must be determined on an item-by-item basis.[footnoteRef:364] [362: ITA, s. 22(3)(a)(ii).]  [363: Practice Note No. 36 (January 13, 1995).]  [364: ITA, s. 22(1) proviso. See also Commissioner for the South African Revenue Service v. Volkswagen SA (Pty) Ltd. (2018) ZASCA 116, available at http://www.saflii.org/za/cases/ZASCA/2018/116.html.] 

p. Rents
A rental expense incurred in the production of income is an ordinary business expense. It does not matter whether the income produced is in the form of trade income or income from a lessee for use of the property. Lease payments in tax law are akin to rentals and a deduction of a lease payment is granted with no capitalization of the underlying asset with respect to finance leases.
Lease agreements may also provide for an additional payment known as a lease premium. The courts have held that a premium is an amount paid over and above rent that is paid by the lessee to the lessor. A special deduction is allowed for lease premiums.[footnoteRef:365] [365: ITA, s. 11(f). The lease premium is written off over the period of the lease.] 

Where, at the end of a lease period, the lessee is permitted to take over the underlying asset for no consideration or for a consideration that is less than market value, a recoupment of the market value less any consideration is included in the lessee’s income.[footnoteRef:366] [366: ITA, s. (8)(5).] 

q. Salaries and Wages
Reference should be made to the discussion of payroll-related expenditure at c., above.
5. Capital Expenditure
Capital expenditure may not be claimed as a deduction for tax purposes unless a section in the ITA specifically allows a deduction in full or via periodic deductions.[footnoteRef:367] Expenditure on capital assets would also be subject to capital gains tax to the extent that no income tax allowance has been claimed on the asset. [367: ITA, s. 11(a).] 

Pre-trade and preparatory expenditure can be deducted once trade commences; however, it must still qualify as expenditure in terms of Section 11 of the ITA.[footnoteRef:368] [368: ITA, s. 11A.] 

Certain expenditure, such as travel costs, on acquiring a capital asset remains of a capital nature and can be added to the base cost of the asset, which is then subject to annual depreciation allowances.
Various depreciation allowances are available depending on the type of asset involved. Plant and equipment used for manufacturing or similar processes are written off over four or five years, depending on whether they are new or used. New equipment is written off over four years, at the rate of 40% in the first year and 20% in each of the succeeding three years. Used equipment is written off over five years at the rate of 20% in each year. Assets not qualifying for the special allowance are written off over various periods, ranging from three years for computer software (when purchased new) to six years for furniture, for example.[footnoteRef:369] [369: ITA, s. 11(e). See SARS Interpretation Note No. 47 (Issue 5), dated February 9, 2021, available at https://www.sars.gov.za/wp-content/uploads/Legal/Notes/LAPD-IntR-IN-2012-47-Wear-And-Tear-Depreciation-Allowance.pdf.] 

Immovable assets qualifying for amortization have longer write-off periods. Certain specialized assets, such as toll roads, pipelines, electrical transmission lines, railway lines, and airport and seaport facilities, are granted various write-off periods.[footnoteRef:370] Recent additions are seaport assets and rolling stock.[footnoteRef:371] Pipelines are written off over 10 years; transmission lines, railway lines and airport and sea port assets over 20 years; and rolling stock over five years. [370: The purpose of these new regimes is to ensure that these classes of assets are given parity with other depreciable assets already benefiting under the ITA.]  [371: ITA, s. 12DA. Rolling stock refers to assets used for the transportation of persons, goods and things (e.g., railway carriages).] 

The addition of rolling stock to the items qualifying for amortization reflects the government’s overriding objective of reducing the cost of doing business in South Africa, taking into consideration the imbalance between the South African transportation network and the current status of the economy, and is part of its intention to encourage investment in the rail transportation industry — a key cost item for primary product sales.
Environmental capital expenditures and activities may qualify for write-off if they are included with other manufacturing assets used in the course of trade. Environmental costs incurred after trade closure are never deductible as they cannot be said to be incurred in the production of any trade income. Section 37B allows a 40:20:20:20 write-off of qualifying expenditure and a 20-year (5% per year) write-off of environmental waste disposal assets. The environmental protection activities must be carried on in accordance with the laws of South Africa. Any expenditure or loss with respect to decommissioning, remediation, or restoration arising from any trade previously carried on can be deducted in full, provided it would have qualified for deduction had the taxpayer still been trading.[footnoteRef:372] Section 37C allows for a deduction for expenditure incurred on environmental conservation and maintenance in accordance with a biodiversity management agreement. [372: ITA, s. 37B. The section is effective for expenditure incurred in years of assessment ending on or after January 1, 2008.] 

The acquisition of intangibles has been under scrutiny for many years, especially acquisitions from connected persons. Patents are amortized over 20 years and designs over 10 years. The actual useful life of the intangible is not taken into account even though, in many cases, this is shorter than 10 years.[footnoteRef:373] No write-off of goodwill or trademarks acquired is permitted. [373: ITA, s. 11(gC).] 

Where intangibles are self-developed (including trademarks), generous write-offs are now allowed to encourage the conducting of scientific or technological R&D activities in South Africa, as opposed to taking such activities offshore. The R&D incentive not only provides for a 100% deduction of operating expenses incurred directly and solely for purposes of conducting R&D, but also for a 100% immediate write-off of qualifying capital expenses. In addition, qualifying expenses generate a further 50% deduction (effectively then a 150% deduction) if the R&D is approved by the Minister of Science and Technology.[footnoteRef:374] [374: ITA, s. 11D. The sunset date of the incentive for any new projects has been extended to December 31, 2023.] 

The definition of R&D now has a scientific/technological bias with an added emphasis on innovation. The definition focuses on two aspects: (1) creation and development; and (2) improvements. An innovative element is a requirement and improvements will also have to result from “systematic investigative or systematic experimental activities of which the result is uncertain.” The definition makes it clear that the R&D is intended for wider use than just internal business use and the resulting knowledge essential to the use of intellectual property has to be an integral part of the created intellectual property.
Excluded expenditures have been clarified. Specifically, capital allowance assets and registration expenses associated with intangibles, other than prototypes and pilot plants created solely for the purposes of R&D, are excluded from the immediate write-off.
The Minister of Finance, in consultation with the Minister of Science and Technology, may designate certain categories of R&D by way of regulations. Buildings, machinery and plants used in these activities are depreciated over three years, at the rate of 50% in the first year, 30% in the second year, and 20% in the third year. Revenue-type expenditure enjoys an additional deduction of 50%, i.e., a total deduction of 150% of the expenditure.[footnoteRef:375] [375: ITA, s. 11D.] 

Section 12J was introduced in 2008 to facilitate access to equity finance by small and medium-sized enterprises (SMEs) and junior mining exploration companies. To achieve this, taxpayers investing in a venture capital company are allowed an upfront deduction equivalent to the expenses incurred by a taxpayer in acquiring shares issued to that taxpayer by a venture capital company.
Although the initial uptake of the incentive offered in Section 12J was not significant, it has more recently been demonstrated that among the 124 registered venture capital companies (two of which have been withdrawn), about R3 billion has been raised and about R1 billion has been invested in underlying investments. Despite the time horizon of June 30, 2021, for claiming the tax deduction, the benefits of Section 12J include the ability to raise capital from sources that would not otherwise have invested in SMEs, enabling more private equity and venture capital fund managers to operate in these enterprises and create jobs.
With the increased investment in venture capital companies, the SARS has concerns that the provisions of Section 12J are being used for abusive tax structures.
The Taxation Laws Amendment Act 34 of 2019, includes various amendments to Section 12J of the ITA. The most contentious amendment was the introduction of a cap in respect of the allowable Section 12J deduction. Allowable deductions in respect of venture capital company shares acquired on or after July 1, 2019, will be capped at R5 million per annum for companies and R2.5 million per annum for all other taxpayers (thus, an individual investing in a venture capital company will be limited to deducting R2.5 million in any given tax year).
The Tax Laws Amendment Act 15 of 2016 amended Section 12J(3A) with effect from January 1, 2017. In terms of the TLAB, this amendment only came into operation on July 21, 2019. This amendment only applies to taxpayers to whom the venture capital company has issued shares for the first time on or after July 21, 2019. No Section 12J deductions will be permitted in respect of shares issued by a venture capital company, if, after 36 months from the first issue of shares (on or after July 21, 2019) by the venture capital company, any shareholder is a connected person to that venture capital company.
Further, Section 12J (3B), which came into effect on July 21, 2019, provides for the disallowance of any deduction in respect of the expenditure incurred by the taxpayer in acquiring a particular class of venture capital company shares if, after a period of 36 months from when the taxpayer first acquired the shares, the taxpayer held more than 20% of the shares in that class. This provision only applies in respect of any shares issued on or after this date.
Section 12J (6A) provides for a ‘review’ of the investments made by a venture capital company after a 48-month period to ensure that at least 80% of the expenditure incurred by the venture capital company has been used to acquire shares in companies with certain maximum asset values and to ensure that no more than 20% of such expenditure has been invested in any one qualifying company.
Expenditure incurred on capital assets that do not qualify for any allowances can, in most cases, be deducted for capital gains tax purposes as part of the base cost of an asset. Any losses on the disposal of capital assets can be carried forward indefinitely to be set off against future capital gains. This is particularly relevant in the case of intangibles acquired that have become worthless and for which no scrapping allowance is permitted. No shares acquired after June 30, 2021, are permitted to qualify for this deduction.
The effective corporate rate of capital gains tax is currently 21.6% (27% company tax rate × 80% gain inclusion rate). An effective recovery of 21.6% of a capital loss is then achieved when the loss is set off against gains.
6. Loss Carryover and Carryback
Historically, tax losses could be carried over (carried forward) to future years indefinitely, subject to two exceptions.[footnoteRef:376] The first exception requires a company to be trading between the time the loss occurs and the time of set-off. In other words, if the company does not trade for the whole of a tax year, the loss carried forward will be lost forever even if profits are made in a subsequent year.[footnoteRef:377] The second exception applies where, by means of a transaction, operation or scheme, new income is injected into the company with the loss, with the main purpose of being able to utilize the loss. The loss will not be allowed to be set-off against that artificially injected income.[footnoteRef:378] It can, however, still be carried forward for set-off against profits other than the artificial profits, provided trading has not ceased. [376: A restriction on the set-off of assessed losses was legislated in 2022 and applies for years of assessment ending on or after March 31, 2023. The corporate tax rate was correspondingly decreased to 27% for years of assessment ended on or after April 01, 2023.]  [377: ITA, s. 20.]  [378: ITA, s. 103(2).] 

However, as from years of assessment ending on or after April 1, 2023, the carry forward of an assessed loss is limited to coincide with the decrease in the company tax rate from 28% to 27%. The amount of the set-off of a previous year’s loss carried forward can only be to the extent that the amount of the set-off does not exceed the higher of R1 million and 80% of the amount of taxable income determined before taking the carry forward loss into account.[footnoteRef:379] [379: ITA, s. 20.] 

There is no provision for carrybacks, which is problematic for certain industries that receive income up front and incur expenditure in subsequent years. This problem is addressed by granting an allowance against the income, to match income with expenses. The allowance is added back to income in the following year.[footnoteRef:380] [380: ITA, s. 24C.] 

Capital losses can be carried forward indefinitely with minimal restrictions, which in terms of the Eighth Schedule to the ITA are as follows: 
(i) Paragraph 16 provides that a capital loss must be disregarded with respect to the disposal of an intangible asset[footnoteRef:381] acquired before October 1, 2001, from a connected person, or that was associated with a business taken over by that person or any connected person in relation to that person. [381: I.e., patents, goodwill, and intellectual property. Financial instruments are excluded.] 

(ii) Paragraph 19 provides that, where a person disposes of a share in a company, that person must disregard so much of any capital loss resulting from the disposal as does not exceed any extraordinary dividends received by or accrued to that person with respect to that share within a period of two years prior to the disposal.[footnoteRef:382] Extraordinary dividends means so much of any dividends received or accrued within the period of two years mentioned above, as exceeds 15% of the proceeds received or accrued from the disposal of the share. [382: This proviso applies in its amended form to any share disposed of on or after October 1, 2007.] 

(iii) Paragraph 38 provides that a person must disregard any capital loss in respect of a disposal of any asset to a connected person (as specifically defined for the section). The disregarded loss can only then be set off against future gains arising in respect of disposals to that same connected person. No set-off will be possible if that connected person is no longer a connected person as defined at the time a gain is made.
Comment: It is submitted that paragraphs 16 and 19 would override this paragraph to disallow any future set-off, as paragraphs 16 and 19 are specific to certain types of assets.
(iv) Paragraph 42 disregards capital losses on the disposal of financial instruments where, within a period of 45 days before or after such disposal, a similar instrument is acquired.
Foreign trade losses are not available for set-off against any South African source income, whether derived from a South African trade or otherwise. These losses can only be set-off against future foreign trade profits.
7. Tax Credits
a. Foreign Tax Credits
Foreign tax credits are available to reduce South African tax payable on the same taxable income as was subject to a foreign tax.[footnoteRef:383] The credit is not given if the income is from a South African source. [383: ITA, s. 6 quat. SARS Draft Interpretation Note 18 (Issue 5), dated December 09, 2022, available at https://www.sars.gov.za/wp-content/uploads/Legal/Notes/Legal-IN-18-Rebate-and-deduction-for-foreign-taxes-on-income.pdf.] 

It has come to the attention of the government that a number of countries are incorrectly claiming source jurisdiction with respect to services occurring within South Africa and accordingly claiming that withholding tax is required. While South Africa is not prepared to give Section 6 quat rebates for foreign taxes on South African source activities, the government is prepared to treat these foreign taxes as a deductible expense incurred in the production of income.[footnoteRef:384] This approach is not out of line with international practice and recent amendments have now confirmed that, if no credit is allowed against tax payable, the foreign tax may be claimed as a deduction to the extent of any income to which it relates is included in income.[footnoteRef:385] However, tax treaty rebate relief may override and allow a rebate. Because of the high corporate rate of tax, the deduction method is not as beneficial as a credit against tax payable. Section 6 quin enables a rebate of foreign tax paid with respect to services with a South African source. [384: Explanatory Memorandum to the Revenue Laws Amendment Bill 42 of 2007.]  [385: ITA, s., 6 quat (1C).] 

To the extent that an interest expense is deductible against foreign dividend income, for example, the quantum of foreign income is reduced and will have the effect of increasing the foreign tax rate on the foreign income.[footnoteRef:386] [386: Roeleveld and West, South Africa branch reporters, “New tendencies in tax treatment of cross-border interest of corporations,” Cahiers du droit international Vol. 93b, Brussels 2008.] 

b. Investment Tax Credits
Incentives, including direct transfers, tax and tariff rebates and concessional financing are currently being reviewed by the South African government. The review is intended to assess performance, determine value for money, and analyze how the system as a whole supports the economy. The review is still outstanding. (See the discussion at II.A.2., above.)
There is also a provision in the customs duty law whereby a customs rebate or drawback is granted for import duty on imported goods, raw materials, and components used in manufacturing or processing of goods for export. However, these credits can be used only against imports and do not represent a monetary refund.
c. Other Credits
Input tax credits under the VAT system that exceed VAT outputs in a period are refundable to the taxpayer. This essentially occurs where capital expenditure is incurred up front which will result in income and output tax in the future. It will also occur where a VAT vendor makes zero-rated supplies, in which case inputs would be claimable and, as there are no outputs, a refund of the input tax paid would arise.
8. Tax Rates and Calculation of Taxable Income
The normal income tax rate for companies is a flat 27% of taxable income. In the past, where a company distributed all its after-tax profits as a dividend, the tax rate increased to 34.55%. This was due to the dividend tax[footnoteRef:387] of 10% payable by the company on the dividend distributed.[footnoteRef:388] South Africa was one of the few countries with a tax of this nature and this caused difficulty in applying the terms of tax treaties. From April 1, 2012, this regime was, therefore, repealed and a dividend withholding tax was introduced. The definition of dividend has been amended to ensure that unrealized profits as well as capital profits are included for the purposes of the withholding tax that will be withheld from amounts distributed to shareholders. [387: This was, until October 1, 2007, known as the secondary tax on companies. The tax was, in many instances, a complex tax, especially in connection with liquidations and the definition of what was a dividend or deemed dividend. It was also levied on the company as opposed to the shareholder. This type of tax still exists in relation to dividends in specie.]  [388: For example, assume taxable income of R100. The total tax would be R34.5 (R28 + R6.5). The R6.5 was the dividend tax of 10% on R65 (R100 − 28 = 72 × 100/110).] 

Where foreign companies operate through a branch in South Africa, the branch profits are also taxed at the rate of 27%.
Small business corporations have more favorable tax rates of 7% on taxable income in excess of the tax threshold up to R365,000. The rate only reaches 27% on amounts exceeding R550,000.[footnoteRef:389] Small business corporations also enjoy favorable depreciation allowances.[footnoteRef:390] Tax rates for small business corporations as defined in section 12E of the Income Tax Act, 1962, in respect of any year of assessment ending on or after April 1, 2023, subject to paragraph 10, is set out in the table below:  [389: ITA, s. 12E. For a corporation to qualify as a small business corporation, its gross income must not exceed R20 million and its shareholders may not hold shares in any other unlisted company.]  [390: Assets used in a process of manufacture can be fully written off in the year of acquisition; other assets are written off over three years on a 50:30:20 basis.] 


	Taxable Income
	Tax Rate

	0 to R95,750
	0% of taxable income

	R95,751 to R365,000
	7% of amount above R95,750

	R365,001 to R550,000
	R18,848 + 21% of the value above R365,000

	Above R550,000
	R57,698 + 27% of the value above R550,000



Personal service entities are taxed at a flat rate of 27%.[footnoteRef:391] [391: A personal service entity is one where any service rendered on behalf of the entity to its client is rendered personally by any person who is a connected person in relation to such entity. Certain provisions, if applicable, could prevent an entity from being classified as a personal service entity.] 

The ITA prescribes that the calculation of taxable income commences with gross income from which exempt income is removed and then deductions claimed. However, on the income tax return for companies (ITR14), the starting point is the net profit as per the financial statements. Adjustments must then be made for any differences between the accounting treatment and the tax treatment. The result is the same in both cases.
9. Assessment and Filing
Electronic filing (e-filing) was introduced into the tax system in 2007 and a filing date for tax returns was set, currently October 24 for non-provisional individuals. Taxpayers can submit tax returns manually, but no extensions are given after the filing date. In contrast, to encourage a move toward e-filing only, companies filing electronically are all given a blanket extension of three months. All companies are given six months after year-end to submit their income tax returns.
The e-filing system has to a large extent been successful and, in collaboration with tax practitioners, the Commissioner has undertaken to improve the actual forms where difficulties have been encountered. The forms can be downloaded electronically and the “big plus” for taxpayers is that no supporting documentation (including the annual financial statements) needs to accompany the form. This represents a move to a self-assessment basis. Documentation must be kept in the event of an audit or as evidence for any verification request from SARS. Third party data is populated on the individuals tax return such as salary information, interest received and medical fund details. Individual taxpayers with assets and liabilities exceeding R50 million are required to report certain assets and liabilities at market value on their returns.[footnoteRef:392] [392: Currently, banks, financial institutions (such as long-term insurers, retirement funds and collective investment schemes), medical schemes, attorneys, estate agents, and issuers of bonds, debentures and financial products are required to file third party returns with SARS. These returns are filed once a year after the end of the year of assessment and contain information on, for example, interest, dividends, and capital gains.] 

After filing a tax return, an assessment is processed by the Commissioner that serves as an invoice for any tax still payable or refundable.[footnoteRef:393] [393: A recent High Court case, Commissioner for the South African Revenue Service v. Wiese and Others (15065/17) [2022] ZAWCHC 188 (September 9, 2022) has highlighted the meaning of a tax debt as defined in sections 169(1) and 183 of the Tax Administration Act 2011 (TAA). The Commissioner sought a declaratory order against the taxpayer for an amount of R216.6 million based on a loan (the asset) owing to the taxpayer. The taxpayer, expecting to be assessed by SARS for capital gains tax and secondary tax on companies, distributed the asset to another company in the group. It was the contention of the taxpayer that at the time of the asset distribution no assessment had been raised by SARS and therefore there could be no tax debt as defined in Section 169(1) of the TAA. This section defines a tax debt as an amount which is due and payable to SARS in terms of a tax act. The taxpayer therefore argued that as it had not been assessed at the time of the asset distribution, there was no tax debt in existence, and it was therefore not in contravention of the law. The court, however, found that the term tax debt must not be examined in terms of Section 169(1) of the TAA in isolation, as this would provide an outcome that is too restricted. Rather, Sections 169(1) and 183 of the TAA must be jointly considered when assessing the potential for a tax debt. This is paramount as Section 183 refers to a tax debt that the taxpayer foresees arising due to an assessment being raised by SARS in the future — if this is the case then the taxpayer would be precluded from dissipating the asset in attempt to avoid paying any tax that may arise. In addition, the court also found that any contrary interpretation would thwart the intended purpose of Section 183 of the TAA, the purpose being to avoid the removal of assets beyond the reach of SARS, thereby frustrating the collection of tax. The case has been appealed to the Supreme Court of Appeal although it seems unlikely it will succeed given the sound arguments produced in the High Court judgement.Comment: This case represents an important decision for taxpayers considering the use of narrow interpretations of law to sidestep their tax obligations.] 

Companies must make two mandatory provisional tax payments, one halfway through the tax year and one at the end of the tax year. Provisional tax must be based on the lower of the basic amount (taxable income in the last year assessed plus 8% per year) or 90% of actual for the current year if penalties and interest are to be avoided. If taxable income exceeds R1 million, then, to avoid penalties, the estimate of taxable income must be within 80% of actual income on final assessment and the basic amount may not be used. A voluntary third “topping up” payment may be made seven months after the tax year-end to make up any shortfall between tax payable on actual taxable income for the year and tax paid in advance.[footnoteRef:394] Penalties for late payment and underpayment will be imposed for any default. [394: For companies with a February 28 year-end, it is seven months, but for companies with any other year-end date, it is only six months.] 

The assessment has a due date for payment and must be paid by that date even if an objection is to be lodged against the assessment.[footnoteRef:395] Objections must be made within 30 business days[footnoteRef:396] of the assessment date and must specify in detail the grounds for objection. If the taxpayer disagrees with the outcome, an appeal must be made to the Tax Court within 30 days of the notice from the Commissioner that the objection has been disallowed in whole or in part.[footnoteRef:397] [395: TAA, s. 103.]  [396: Any day that is not a Saturday, Sunday or public holiday. For the purposes of determining the days or a period allowed for complying with the provisions of Chapter 9 of the Tax Administration Act No. 28 of 2011 (Dispute Resolution), this excludes the days between December 16 of each year and January 15 of the following year, both days inclusive.]  [397: TAA, s. 106.] 

Where payment is withheld pending an outcome, the Commissioner has the power to seize monies belonging to a company or its agents to discharge the liability provided due process has been followed.
A more formalized approach called Alternate Dispute Resolution (ADR) is available whereby, after the required form has been submitted, a facilitator will attempt to resolve the dispute. Only at this stage, if the matter cannot be resolved, does it proceed to the Tax Court. Once the matter has been dealt with in the Tax Court, the taxpayer or the Commissioner may appeal to the higher courts or directly to the Supreme Court of Appeal in Bloemfontein.[footnoteRef:398] [398: TAA, ss. 140–150.] 

Where tax has been overpaid, it will be refunded with interest and, where additional tax is due, penalties and interest will apply.
10. Consolidated Returns
South Africa does not have a system for taxing on a consolidation basis. However, a working group is currently investigating the possibility of a group tax system. As part of this process, the corporate rules covered in ITA Sections 41 to 47, which deal with group companies, have been amended. Transactions between companies in a group do not concern the authorities, even if they are not market related, provided all group companies are residents of South Africa. Movements of capital assets between companies in a group are, however, required to take place at an arm’s-length price. Market value must be substituted for proceeds for both normal tax[footnoteRef:399] and capital gains tax purposes.[footnoteRef:400] An election can be made for special rules, called the corporate rules, to apply to allow restructurings of groups to take place without any tax effect.[footnoteRef:401] [399: ITA, s. 8(4)(k).]  [400: ITA, 8th Schedule, para. 38.]  [401: ITA, chapter II, part III. These sections apply to company formations, share-for-share transactions, amalgamations, intra-group transactions, unbundling transactions and liquidation distributions. See 11.b., below.] 

11. Reorganizations
a. Change of Legal Form
In general, where the legal identity of a person is extinguished, all carryovers of losses are lost. One exception to this rule is that, where a loss existed prior to insolvency, the loss may be reinstated once rehabilitation takes place.
If a partnership incorporates, any losses of the partners will be lost.
If the form of a person, but not its legal identity, changes (for example, if a private company lists and becomes a public company or a close corporation converts to a private company), tax losses may be carried forward.
Caution is necessary where new income is diverted into a company with an assessed loss as the loss could be disallowed for set-off if the main or sole purpose of the transaction was to access the loss.[footnoteRef:402] [402: ITA, s. 103(2).] 

b. Mergers and Spin-offs
The South African tax rules for company reorganizations, known as the “corporate restructuring rules,” have made significant advances since the core provisions were introduced in 2001. Nonetheless, certain isolated provisions within the restructuring rules pose undue compliance and enforcement burdens. In addition, a number of collateral provisions have been a cause for concern. Legislative amendments have therefore been introduced to address these issues. The corporate rules, as they are called, are somewhat more favorable to group taxation.
The corporate restructuring rules encompass asset-for-share transactions, amalgamation transactions, intra-group transactions, unbundling transactions and liquidation distributions.[footnoteRef:403] Essentially, the aim of the corporate rules is to allow for the transfer of assets with limited or no tax consequences. For example, if an asset is sold to a company in the group, no recoupment or capital gain would be calculated. The asset would transfer across to the recipient company at the cost to the selling company, thus providing roll-over relief. The recipient company would then continue depreciating the asset if this applied and would eventually record a recoupment and or capital gain when the asset was eventually sold. The rules apply to transactions between group companies and between founding shareholders and their company. [403: ITA, ss. 41 to 47.] 

To achieve the outcomes described above, Section 41 of the Act provides that the corporate restructuring rules override all the other provisions of the Act, bar those specifically mentioned (such as the application of the general anti-avoidance rule).
An amendment was made in 2019, excluding two other provisions in the Act,[footnoteRef:404] so that roll-over or deferral will not occur in the following instances:  [404: ITA, s. 41(2) provides that the corporate rules (ss. 42, 44 to 47) override the normal rules other than s. 24BA (shares issued in return for assets with a value different from the value of shares), s. 24I (foreign exchange gains and losses), s. 25BB(5) (REIT capital gains or losses), the anti-avoidance provisions (s. 80A to 80L) and s. 103(2), paragraph 11(1)(g) of the Eighth Schedule (value shifting rule) and s. 24J(1) (any adjusted gain or loss on the transfer or redemption of an interest instrument).] 

Foreign exchange gains and losses are determined under Section 24I of the Act. The general principle is that, save in the case of exchange items (such as debts) between connected persons, one brings to account annually both realized and unrealized gains and losses on foreign exchange. In the case of debts between connected persons, the usual rule is that the gains and losses are brought to account only on realization. Previously, in an instance such as where a debt was transferred in a corporate reorganization transaction, there was no realization of any unrealized gain or loss occurring, and rather the transferee company would realize that gain or loss. Section 24I is now excluded from the ambit of the restructuring rules, with the result that there will be an actual disposal of the debt, resulting in a realization, with the consequence that the transferor company will trigger an exchange gain or loss at that point in time of the realization. In the case of debts between connected persons, these will be the total gains and losses, while in the case of others, these will be those that have arisen since the beginning of the tax year. This means that the transferor, and not the transferee, must account for the gain or loss, even though, in the case of connected persons, no funds have flowed from the debtor to the creditor.
Along similar lines, Section 24J of the Act, dealing with interest, has been excluded from the corporate restructuring rules, but only to the extent that there is an adjusted gain or loss on transfer or redemption of an instrument. In short, there will be such an adjusted gain or loss if the transfer price or redemption payment differs from what might be called, the carrying value of the debt, which would be the amortized value having regard to the initial issue price of the debt, plus the yield to maturity accruals of interest, less the payments in respect of the debt. This adjusted gain or loss could be of a capital or revenue nature, depending upon the circumstances. Once again, by excluding these from the ambit of the corporate restructuring rules, any such gain or loss will be realized upon transfer and must be taken into account by the transferor company to be dealt with in its future tax returns, as it will not be carried over to the transferee company.
Some of the corporate rules are elective, while others are automatic. The definition of a group of companies[footnoteRef:405] for the purposes of the rules is different from the normal concept of a holding company and one or more subsidiaries. Thus “group of companies”[footnoteRef:406] means two or more companies in which one company (the controlling group company) directly or indirectly holds shares in at least one other company (a controlled group company), to the extent that: (i) at least 70% of the equity shares of each controlled group company are directly held by the controlling group company, one or more controlled group companies or any combination thereof; and (ii) the controlling group company directly holds at least 70% of the equity shares in at least one controlled company.[footnoteRef:407] It also includes where either a group subsidiary company or the top holding company alone or together hold at least 70% of the equity shares. Certain companies are to be excluded from the definition of group of companies.[footnoteRef:408] [405: SARS Interpretation Note 75: Exclusion of certain companies and shares from a “group of companies” as defined in section 41(1) (Issue 4) dated August 18, 2022. This Note includes amendments made in 2021.]  [406: ITA, s. 41(1) “definition of a group of companies.”]  [407: ITA, s. 1 (definition).]  [408: These are co-operatives, public benefit organisations or recreational clubs, a portfolio of an investment scheme carried on outside South Africa, comparable to a collective investment scheme, where members of the public are able to contribute and hold a participatory interest in such portfolio through shares, units or another form of participatory interest, non-profit companies, companies whose gross income is exempt, foreign incorporated companies, unless effectively managed in South Africa and locally incorporated companies that are effectively managed outside of South Africa. IN75 also considers Article 24(5) of the OECD Model which prohibits more burdensome tax treatment applying to resident subsidiaries held by non-resident holding companies than to resident subsidiaries not so held, where the circumstances are similar. The policy basis for the exclusion is that it targets companies which do not fall into the South African tax net and therefore is not more burdensome.] 

Various amendments to the Income Tax Act (ITA) have targeted the perceived abuse of share buybacks and dividend stripping arrangements since 2011.
Amendments in 2017 targeting share buybacks amended Section 22B and paragraph 43A in the Eighth Schedule of the ITA. Exempt dividends, which are extraordinary dividends received or accrued 18 months prior to a disposal of shares or ‘in respect, by reason or in consequence’ of such disposal, could result in these dividends being treated as income or proceeds for capital gains tax (CGT) purposes. This would be the case if a shareholder company holds a qualifying interest in the company distributing these extraordinary dividends. These dividends would be treated as income if the shares were held as trading stock, and as proceeds, if held as capital assets.
For unlisted companies, a qualifying interest is at least 50% of the equity shares or voting rights in the company making the distribution, or 20% if no other shareholder holds a majority. For listed companies, any shareholder holding at least 10% of equity shares or voting rights would have a qualifying interest.
For preference shares with dividends expressed as a rate, an extraordinary dividend is any exempt dividend received or accrued which has a rate in excess of 15%. For any other share, extraordinary dividends are exempt dividends that exceed 15% of the higher of the market value or the shares disposed of either at the beginning of the 18-month period or on the date of disposal of the shares.
These provisions came into effect on July 19, 2017 and apply to any disposals on or after this date.[footnoteRef:409] (See also V.B.2.c., above.) [409: Further amendments have become effective as of February 20, 2019: If a new shareholder subscribes for shares in a company (the target company) and as a result any company which already holds equity shares in the target company suffers a dilution, in the sense that its effective interest in the target company’s equity shares is reduced by reason of the new subscription, there is a deemed disposal.The percentage of shares deemed disposed of is calculated as being equal to the percentage by which the effective interest holding in the target company has been reduced by reason of the new shares issued.This deemed disposal does not in and of itself trigger any CGT. This is merely a deemed disposal for the purpose of the provision, to establish whether, within the past 18 months, any extraordinary dividend has been received by the existing shareholder. Thus, if there have been no extraordinary dividends within the previous 18 months, this deemed disposal will have no tax effect.The calculation is made only if the existing (company) shareholder’s effective interest in its equity shares in the target is reduced. This could only happen if the target company itself issues new equity shares.If the amendment does apply, because there is an extraordinary dividend, the dividend is, unfortunately, not considered as proceeds, against which base cost will be allocated, to determine the capital gain. Rather, the extraordinary dividend itself is the capital gain. The legislation goes on to state that, where the company at a later stage actually disposes of shares that are treated as being disposed of, the amount of the extraordinary dividend cannot be taken into account a second time.] 

These amendments also take precedence over the corporate rules. This has resulted in uncertainty for groups of companies intending to streamline and wind-up their subsidiaries. Any corporate rule requiring a liquidation distribution to terminate the legal existence of a subsidiary being streamlined and wound up could result in CGT for the holding company.
This potential CGT has struck at the core of the corporate rules, their existence having been brought about to provide corporate reorganizations with the flexibility of tax rollover relief where the economic ownership of the reorganized assets or businesses remained largely the same.
There are two corporate rules that require the winding-up or deregistration of the entity being streamlined, the Section 44 amalgamation transaction and the Section 47 liquidation distribution. There would be liquidation distributions of any remaining residual assets on completion of the winding-up in terms of these rules. The winding-up of a firm inevitably results in a disposal of shares held by the shareholder as the legal existence of the firm ends.
A liquidation distribution received by a shareholder could arguably be received ‘in respect, by reason or in consequence’ of such disposal, resulting in CGT if such dividend is an extraordinary dividend and the shareholder holds a qualifying interest. This could be the case even if the legal existence had terminated with the firm reflecting as dissolved on the Companies and Intellectual Property Commission website and the finalization of the liquidation and distribution account by the liquidators taking place more than 18 months after termination.
A definition of a “preference share” was inserted into Section 22B and paragraph 43A and the available definitions in the ITA only apply in specific sections of the ITA, such as in the context of “hybrid equity instruments” in Section 8E[footnoteRef:410] and “third-party backed shares” in Section 8EA. [410: Section 8E of the ITA applies to inter alia deem a share to be a hybrid equity instrument if certain requirements are met, with the result that otherwise exempt dividends paid in respect of that share are deemed to be fully taxable income. One of the requirements that must be met for purposes of s. 8E to apply is that the issuer of the share must redeem the share in whole or in part, or the share may — at the option of the holder — be redeemed in whole or in part, within three years from the date of issue of the share. Section 8E thus requires a ‘redemption’ of the relevant shares.Comment: As the ITA does not define a ‘redemption’ and a ‘repurchase,’ the question arises whether SARS will seek to apply the provisions of s. 8E where shares are repurchased as opposed to redeemed.In the case of A (Pty) Ltd. v. Commissioner for the South African Revenue Service, 2012, the SARS argued that, in essence, a redemption is a kind of ‘buy-back’ and that there is no difference between the redemption of shares and a share buy-back.As the case on hand was decided on a different point, the court did not think it necessary to decide on the difference between a redemption of shares and a buy-back or a repurchase of shares.Practically, however, there is a difference in the meaning of these terms. The redemption of shares results in the extinction of rights whereas a repurchase of shares results in a transfer of the rights embodied in the shares. It is arguable that where the shares are repurchased as opposed to redeemed, the provisions of s. 8E cannot apply as a repurchase is a separate and distinct event from the redemption.In SARS Binding Class Ruling BCR 044 (2014), the applicant was a public company listed on the Johannesburg Stock Exchange (JSE) that issued nonredeemable and nonparticipating preference shares to certain persons (the class members).The applicant subsequently decided to repurchase the preference shares from class members at current market value as traded on the JSE. SARS made various rulings in respect of the transaction but, in particular, ruled that the preference shares would not be recharacterized as hybrid equity instruments for purposes of s. 8E merely by reason of their repurchase by the applicant, and that dividends paid by the applicant during the relevant financial year of assessment would not be recharacterized as income in the hands of the class members.Based on BCR 044, it seems that SARS agrees that there is a difference between a redemption and a repurchase, but binding class rulings are only binding on the particular class members and cannot be relied upon by other taxpayers.Consequently, care must be taken when drafting the terms of a redemption or repurchase of shares and the more conservative approach should be adopted where it is assumed that SARS may seek to apply the provisions of s. 8E broadly, so a repurchase (although different from a redemption in practice) will be treated akin to a redemption for purposes of s. 8E.] 

Comment: Section 8E essentially requires redeemable preference shares (and even equity shares with characteristics like redeemable preference shares) effectively to remain in existence for at least three years, failing which the dividends will cease to be tax-exempt. This is achieved by ensuring that neither the issuing company can be obliged to redeem shares within three years, nor that the holder has the option to require the shares to be redeemed within three years.
Section 8EA does not apply where funds (dividend yields or returns) derived from third-party backed preference shares are applied for a qualifying purpose. Qualifying purpose in this instance is defined as to acquire, directly or indirectly, equity shares in an operating company, including a holding company of an operating company. In 2024, Section 8EA was amended to remove the above exception of the application of Section 8EA, where the shares in the operating company cease to be held, i.e., the dividends will thereafter be fully taxable. The exceptions to this amendment include the following situations: 
Where the funds derived from the disposal of the equity shares are used to redeem the preference shares within 90 days of deriving the funds — a sale of shares solely to pay a dividend on the preference shares, however, will still result in the new rule applying; and
Where the share in the operating company is a listed share which is substituted for another listed share pursuant to a corporate action as contemplated in the JSE’s (or other South African exchange’s) listings rules.
This amendment came into force on January 1, 2024.
A practice has developed in terms of which the preference shares are not redeemed within the three-year period, but substantial returns of paid-in capital (whether as a dividend or return of capital) are paid to the holder, thereby enabling the annual coupon to be reduced, but the actual redemption takes place only after the three-year period has expired.
To counter this practice, with effect from July 21, 2019, a share will become a hybrid equity instrument not only if the issuer is obliged to redeem the share, or the holder has an option to have it redeemed, within three years, but also if either the issuer is obliged to distribute an amount constituting a return of the issue price of the share, in whole or in part, or the holder of the share may exercise an option in terms of which the issuer must distribute an amount constituting a return of the issue price, in whole or in part.
The term ‘issue price’ means the amount that was received by the company in respect of the issue of the shares.
Additional clarity is also required on whether the 15% threshold would be applied to cumulative preference dividends distributed on redemption of the share, or whether the coupon rate is the 15% threshold.
Any shareholder holding a 10% equity interest or voting rights in a listed company is considered to hold a qualifying interest as opposed to the higher 20% for unlisted companies (the lower 10% threshold being considered too low).
c. Cross-Border Transactions
Where an unbundling transaction would cross international borders, tax relief is not generally granted. This is to dissuade groups from exporting or externalizing South African assets.
Nor is relief granted in the case of a rationalization, where plant and equipment and other assets and liabilities of a business are transferred to a nonresident.[footnoteRef:411] [411: ITA, s. 45(1)(a).] 

The intra-group relief provided by Section 45 will not be available if either of the group companies involved in the transfer was not incorporated in South Africa or has its place of effective management outside South Africa. Therefore, if the transferor company or the transferee company is not incorporated in South Africa, the relief provisions of Section 45 will not apply to the transaction. The place of incorporation or place of effective management, thus, has an impact on whether the section can be utilized.
d. Liquidations
A company can be liquidated in specie in the sense that all assets, accounts receivable, equipment and the like are distributed to the members of the company.
It is also possible for the company to realize its assets before liquidation, so that essentially cash is distributed to the members.[footnoteRef:412] [412: If the court is satisfied that it is just and reasonable to set aside a dissenting vote on a business rescue plan it may do so. This was the case in Collard v. Jatara Connect (Pty) Ltd. & Others [2017] ZAWCHC 45. Judge Dlodlo explained that there should be no reason to prefer a winding-up application over a business rescue plan that would enable the employees of the company to be paid in full and result in a better judgment for creditors. This judgment was subsequently confirmed by the Supreme Court of Appeal in First Rand Bank Ltd. v. KJ Foods CC (in business rescue) (734/2015) [2015] ZA-SCA 50 on April 26, 2017.] 

While it was possible in prior years to gain a tax advantage through a specie liquidation, this is no longer the case. Anti-avoidance legislation has been introduced to render a company liable for the claw-back or recoupment of tax depreciation or amortization where assets are distributed in a specie dividend, including a specie dividend on liquidation.[footnoteRef:413] [413: ITA, s. 8(4)(k).] 

The specie distribution of an asset to a shareholder on liquidation is a disposal for capital gains tax purposes[footnoteRef:414] and, therefore, would generate a liability for the tax. However, where the parent company owns at least 70% of the liquidating company, the liquidation relief provisions of the ITA come into play.[footnoteRef:415] [414: ITA, Eighth Schedule, para. 75(1).]  [415: ITA, s. 46(2) provides that the assets are disposed of at their base cost; i.e., no gain is recognized by the liquidating company. This base cost rolls over to the shareholder.] 

e. Interest Deductions and Share Acquisitions
Generally, interest incurred on debt to finance the acquisition of shares is not deductible for income tax purposes. The basic premise for this is that shares give rise to dividend income which is not included in gross income and therefore the interest incurred on the debt is not incurred in the production of any income.
However, this rule has been relaxed in certain instances which deem interest in respect of certain debts to be in the production of income.[footnoteRef:416] There are certain requirements for the deduction. There must be an acquisition transaction (a defined term), which requires basically that a company acquires an equity share in an operating company and becomes a controlling group company of the operating company after the acquisition. Both companies must form part of the same group of South African companies, as defined in Section 41(1), after the transfer (with holdings of at least 70% directly or indirectly). An operating company is one where at least 80% of its receipts and accruals constitute income and the income is derived from a business carried on continuously. [416: ITA, s. 24O. In terms of s. 24O, where a company acquires shares in an operating company (as defined), which is an operating company at the date of acquisition, such that the holding company/acquirer and the operating company form part of the same group (for tax purposes), any interest incurred by the holding company on any loan used to finance the acquisition of the shares will be deductible, notwithstanding the normal rule that such interest is not deductible (because dividends are exempt from tax). In terms of s. 24O, as soon as any of the sharers are disposed of, the deduction ceases. The deduction is also applicable only in respect of the shares that were actually acquired.The Taxation Laws Amendment Bill, 2019, revised this section, retroactive to January 1, 2019. To facilitate a rationalizing of the group which was acquired, if the acquiring company purchases a holding company with an operating subsidiary, and it is decided that the holding company should either unbundle the shares in the subsidiary under s. 46 of the Act, or distribute the shares in the subsidiary as a liquidation distribution under s. 47 of the Act, s. 24O will continue to apply to allow the interest to be deducted, notwithstanding the fact that the shares are now held in the operating subsidiary directly, rather than in its former holding company.] 

Section 23N governs any new debt acquired after April 1, 2014.[footnoteRef:417] Section 23N sets out the rules for the determination of adjusted taxable income and the method for calculating the interest deduction permissible. Section 23N is also applicable to reorganization transactions (specifically, an intra-group transaction under Section 45 and a liquidation distribution under Section 47). [417: ITA, s. 23K continues to apply to qualifying debt regarding acquisitions before April 1, 2014.] 

12. Advance Rulings
South African tax law can be obscure and difficult to interpret, particularly following the introduction in recent years of a large volume of legislation. Some of the most complex legislation has been enacted to combat avoidance schemes.
In addition, a number of instances remain where the South African Revenue Service (SARS) has discretionary power to allow a deduction or some other form of relief. This discretion is subject to objection and appeal. If a taxpayer feels aggrieved by the refusal of the Commissioner to exercise his or her discretion in the manner sought, he or she may object and, if necessary, appeal. However, not all discretions are subject to objection and appeal.
In any event, the taxpayer may not wish to be at the mercy of the appeal procedure and instead may desire certainty up-front. The ITA, therefore, provides for the issuance of advance rulings by SARS.
The Commissioner intends to strengthen and formalize the process for conflict resolution between taxpayers and SARS. Part 1A of Chapter III of the ITA, which came into effect on October 16, 2006, provides for an elaborate system of rulings.[footnoteRef:418] [418: ITA, ss. 76B to 76Q are all effective from October 1, 2006, and s. 76R (binding class rulings) is effective from October 1, 2007. These are all now housed in the TAA, ss. 75 to 90.] 

The scope of the rulings includes income tax, VAT, transfer duty, stamp duty and uncertificated securities tax. However, advance rulings will not be given on certain sections of the ITA.[footnoteRef:419] Advance rulings have been inserted into the Customs and Excise Act, 1964 as Chapter IXA but will only come into effect on a date to be determined by the Minister by notice in the Government Gazette.[footnoteRef:420] In this context, any natural person, company, trust, estate, foreign individual, foreign company or foreign trust may file an application for a ruling. There is, however, a special rule for partnerships, in that partnerships may not apply for an income tax ruling, but individual partners may do so in their own right. Notwithstanding the above, a partner may still apply for a partnership ruling provided all of the other partners agree to the terms and conditions prescribed. [419: TAA, s. 80 sets out situations for which the SARS will not give a ruling. These include, for example, the market value of an asset and the application of an anti-avoidance provision.]  [420: Tax Administration Laws Amendment Bill 2022, s. 17(1).] 

Insofar as the application for a ruling per se is concerned, an applicant may seek an advance ruling by making an application to SARS through the e-filing service via the online Advance Ruling Service Portal on its website. The application should be accompanied by a fee of R2,500 in the case of small, medium and micro enterprises (SMMEs) and R14,000 in the case of all others. As regards cost recovery fees, there is a rate of R650 per hour for non-urgent applications and a rate of R1,000 per hour for urgent applications — urgent applications being those cases filed within 20 business days before the intended transaction takes place, but no more than 40 business days in total are left before such date. Any indirect costs, such as traveling costs incurred for the services of consultants or experts in their respective fields, in regard to the application, will also be recovered.
In terms of the advance tax ruling system, SARS may issue three basic types of rulings, namely: binding private rulings; binding general rulings; and a binding class ruling. The latter two rulings will be similar to the old rulings issued by SARS. The more interesting rulings will be the binding private rulings issued to taxpayers providing guidance on how SARS interprets and applies the tax law to specific transactions. These will apply only with respect to transactions to be implemented by the taxpayer. Such rulings will be valid for a specific period and will be binding on SARS, but not on taxpayers. Such rulings may be withdrawn or modified in various specified circumstances, in particular in the context of a change of law.[footnoteRef:421] [421: Integritax, Item 1476, Advance Tax Ruling (ATR) system (Jan. 2007), available at: https://www.saica.co.za/integritax/2007/1476_Advance_Tax_Ruling_ATR_system.htm.] 

13. Tax Audit Process
The Tax Administration Act 28 of 2011 was introduced to consolidate all administrative matters in respect of all tax acts administered by the Commissioner. The purpose of the Act is to ensure the effective and efficient collection of tax by: 
Aligning the administration of the tax acts to the extent practically possible;
Prescribing the rights and obligations of taxpayers and other persons to whom the Act applies;
Prescribing the powers and duties of persons engaged in the administration of a tax act; and
Generally giving effect to the objects and purposes of tax administration.
Chapter 5 of the Tax Administration Act (Sections 40 to 66) gives SARS wide powers of inspection, verification and audit. At all times SARS must keep the taxpayer on audit informed of progress.[footnoteRef:422] [422: TAA, s. 42] 

C. Other Taxes
1. Dividend Tax
The dividend tax is discussed at V.B.3.c., above.
2. Capital Investment Tax
There is no tax on the investment of capital in South Africa.
3. Value Added Tax
For further research on South Africa’s VAT system, see also the VAT Navigator.
VAT has been in operation in South Africa since 1991 and currently is levied at a rate of 15%.[footnoteRef:423] The VAT system is based on the New Zealand model and has remained relatively stable in that it has not undergone any major changes, unlike the Income Tax Act (ITA). As under an ideal VAT system, relief and exemptions have been kept to a minimum. Zero-rated supplies are subject to VAT at 0%. Input taxes paid on supplies to a vendor[footnoteRef:424] on zero-rated supplies can be claimed back. Zero-rated supplies include exports, the sale of a going concern, the sale of certain farming supplies, petrol and diesel, supply of sanitary towels and basic foodstuffs.[footnoteRef:425] [423: The rate changed from 14% to 15% on April 1, 2018.]  [424: A vendor is defined in VAT Act, s. 1, as any person who is required to register under the VAT Act.]  [425: VAT Act, s. 11.] 

Persons making exempt supplies are not permitted to claim any input VAT suffered in connection with any exempt supplies.[footnoteRef:426] The main exempt supplies are the supply of financial services, residential accommodation, certain educational services, and transport by road or rail for fare-paying passengers.[footnoteRef:427] [426: In Commissioner for the South African Revenue Service v. Capitec Bank Ltd. (94/2021) [2022] ZASCA 97, it had to be decided if a notional input tax deduction could be claimed against taxable/exempt supplies. In an unexpected, yet strategically sound move, SARS recently appealed a Tax Court decision directly to the Supreme Court of Appeal regarding indemnity payments made by Capitec Bank Ltd. (the taxpayer) which relate to loan cover payments made for its unsecured lending business. The Court upheld the appeal.The taxpayer’s loan cover insurance formed part of the package to customers making use of the unsecured lending facilities of the taxpayer. The loan cover insurance was underwritten by a third-party insurer for which the taxpayer paid a premium. Between November 2014 and 2015, the taxpayer received pay-outs and made payments relating to loan cover totaling R582,4 million. It then made a notional input VAT claim of R71,5 million in terms of Section 16(3)(c) of the VAT Act. SARS disallowed the input claim as it contended the supply of the free loan cover did not constitute a ‘taxable supply’ as detailed in Section 16(3)(c), due to: the loan cover was provided for no consideration charged, and in the alternative, the loan cover was part of a package that was ultimately an exempt supply.The Tax Court found in favor of the taxpayer, however, the Supreme Court of Appeal ruled the loan cover was included as part of the package of providing an exempt supply and therefore no input VAT could be claimed. The taxpayer tried to argue that the supply of the loan cover, though not separately charged for, was integral to its unsecured lending business which generates both interest and fee income. This, the taxpayer argued, was a taxable supply provided in furtherance of an enterprise carried on by the taxpayer. The Court agreed with the taxpayer that there was a direct link between the supply of the loan cover and the provision of the unsecured lending facilities, however, emphasized that it is impossible to ignore that the primary business of the taxpayer is the provision of lending facilities, and not that of an insurance provider. Further, the content of an insurance policy does not determine its VAT status. The Court drew on the reasoning from the Commissioner for the South African Revenue Service v. Tourvest Financial Services (Pty) Ltd. [2021] (5) SA 86 (SCA), where it was determined that despite taxable fees being earned for a financial service this does not convert what is essentially an exempt supply into a taxable supply. Using this logic, the Court found that although the taxpayer charges VAT on fees for the service of providing credit facilities, this does not convert the activity of supplying credit from an exempt supply to taxable supply. Further, the Court also determined that because the taxpayer does not charge its clients for the provision of the loan cover, this precludes it from qualifying as an enterprise as detailed in the VAT Act — supplies provided free of consideration do not qualify as the conducting of an enterprise or the provision of a taxable supply.]  [427: VAT Act, s. 12.] 

Any persons who have already made taxable supplies exceeding the R1 million threshold, or persons who have a written contractual obligation to make taxable supplies exceeding the R1 million threshold in a 12-month period, must register for VAT. Registration is also required if there are reasonable grounds for believing that turnover in the next 12 months will exceed R1 million.[footnoteRef:428] A person can also register voluntarily but only if turnover exceeds R50,000. [428: VAT Act, s. 23.] 

The South African National Treasury indicated in the 2016 Budget Review that there are differing views as to whether a non-executive director (NED) should register for VAT. On February 10, 2017, SARS issued Binding General Ruling (VAT) 41 (BGR 41), which sets out its interpretation of the VAT Act in relation to NED remuneration.
In BGR 41, SARS ruled that, for VAT purposes, an NED is treated as an independent contractor as contemplated in proviso (iii)(bb) to the definition of enterprise in Section 1(1) of the VAT Act, in respect of the NED’s activities. BGR 41, effective from June 1, 2017, further stipulates that a NED that carries on an enterprise in South Africa is required to register and charge VAT where the value of the remuneration exceeds R1 million in any consecutive 12-month period, and that this applies to ordinary residents of South Africa and to nonresident NEDs. In terms of Section 66(8) of the Companies Act, 2008, a company may pay remuneration to its directors for their services as directors. However, such remuneration may be paid only in accordance with a special resolution approved by the shareholders within the previous two years. In terms of Section 64 of the VAT Act, any price charged by any vendor for the taxable supply of goods or services is deemed to include VAT. Therefore, where the remuneration of a NED was not increased by the VAT rate by a special resolution of the shareholders before June 1, 2017, the remuneration will be deemed to be inclusive of VAT.
Binding General Ruling (BGR) 38 (January 2017) deals with the VAT rate on the supply and importation of fruit and vegetables. The supply of fruit and vegetables that have not been cooked or treated, except for preservation, is subject to the zero-rate.
The importation of certain fruit and vegetables is exempt from VAT.
Fresh or frozen fruit and vegetables (except frozen potato products), sold individually or mixed, are not subject to the zero-rate, if cut, diced, sliced, shredded, crushed, minced, pureed, peeled, de-pitted, or compressed. Frozen fruit and vegetables still qualify for the zero-rating if they have been blanched.
The standard rate applies to supplies of fruit and vegetables if cut, diced, sliced or peeled and any other substance has been added (e.g., a salad dressing sachet), other than for preservation; fresh or frozen fruit and vegetables treated with an additive to color or flavor (e.g., glucose, sugar or salt); dehydrated, dried, canned or bottled fruit and vegetables; and vegetable or fruit juices, or similar products.
The supply of fruit and vegetables by a store or similar establishment is zero-rated if it is treated in accordance with BGR38.
Interpretation Note 57 deals with the VAT treatment of the disposal of an enterprise or part thereof as a going concern. IN57 provides more clarity on when the purchaser has to be registered for the zero-rate to apply, i.e., the purchaser has to be registered at the deemed time of supply (the earlier of invoice or payment).
The IN57 also includes a discussion on registration of nonresidents conducting e-services in South Africa. The SARS will not allow zero-rating without a joint written agreement stating the sale of the going concern and the application of the zero-rate. IN57 introduces a test of whether an income-earning activity has been transferred at date of transfer, which must be included in the agreement.
SARS released a IN103 on the VAT treatment of international and ancillary transport services (September 2018). The IN interprets the zero rating on international transport services of passengers and goods, the domestic leg of an international passenger flight, and the domestic leg of an international transport service together with ancillary services. Relief is granted to nonresident recipients of domestic transport services who are not vendors, if the agent and the principal agree that the provisions of the VAT Act will apply as if the supply had been made to the agent, provided that the transport service is not subject to VAT at a zero rate; the principal is not a resident and not a vendor; and the arranging of the transport service is in connection with the importation or exportation of goods which are being moved to, from or through South Africa.
On June 8, 2022, the Minister of Finance published regulations[footnoteRef:429] to introduce a domestic reverse charge on ‘valuable metal’ relating to gold-containing material, which includes secondary gold sources as well as mine dumps. A vendor that acquires second-hand goods from either a non-vendor or from a vendor that supplies the goods otherwise than in the course or furtherance of its enterprise, may claim a notional input tax deduction if the vendor buys the goods for the intended purpose of use or consumption in making taxable supplies in the furtherance of its enterprise. The domestic reverse charge means that the purchaser accounts for the VAT on the transaction rather than the supplier and will only be able to claim an input tax deduction if they have paid the input tax over to SARS. There are certain transactions excluded from the regulations such as gold supplied to the Reserve Bank[footnoteRef:430] and certain gold coins (including Krugerrands) only when they are intact and not melted.[footnoteRef:431] [429: Regulations on Domestic Reverse Charge relating to Valuable Metal (issued in terms of Section 74(2) of the VAT Act; GN 2140 in GG 46512 of June 8, 2022 (wef July 1, 2022) (also specifically: definition of “valuable metal”).]  [430: VAT Act, s. 11(1)(f). See Lueven Metals (Pty) Ltd. v. Commissioner for the South African Revenue Service (31356/2021) ZAGPPHC 325 (May 19, 2022).]  [431: VAT Act, s. 11(1)(k). Other excluded items are related to mines and mining operations and goods delivered to a customs-controlled area enterprise or special economic zone (SEZ) operator (s. 11(1)(m)).] 

For purposes of the definition of second-hand goods, the term “solely of gold” refers to goods that consist of at least 99.5% gold and the industry designation of 24 carat gold is used as the minimum benchmark.
A lessee who effects leasehold improvements to the property of a lessor for no consideration, will be deemed to make a taxable supply of goods to the lessor in the course or furtherance of the lessee’s enterprise at a nil value. The lessee is entitled to deduct the VAT incurred in the cost of the leasehold improvements as input tax. If the lessee does not make use of the property to make taxable supplies, there is no deemed supply and the lessee is not entitled to an input tax deduction.[footnoteRef:432] [432: VAT Act, s. 8(29).] 

There are no further VAT implications for the lessor on the leasehold improvements effected by the lessee. However, if the leasehold improvements are not applied by the lessor to make taxable supplies, the lessor must account for the output tax on the higher of the open market value of the improvements, the actual cost to the lessee, or when the leasehold improvements are completed.
The South African VAT Act does not contain any “place of supply” rules.[footnoteRef:433] The VAT Act is also not confined to South African residents and does not differentiate between business-to-consumer (B2C) and business-to-business (B2B) transactions. When viewed in conjunction, this means that any person’s ventures may be liable for South African VAT. [433: Place of supply, as defined by Her Majesty’s Revenue and Customs in the United Kingdom, states that it is the place where the supply occurs and where VAT may be charged and paid; however, with the supply of services such determination becomes more complicated. Various rules are applicable in this regard, namely whether the VAT vendor has more than one business location, the kind of services that are supplied, and the place the VAT-able business or customer of the VAT-able business belongs.] 

With the above in mind, an additional category of compulsory registration has been introduced for foreign suppliers of electronic services (e-services) to South African customers. These suppliers are required to register as VAT vendors if they make taxable supplies in excess of R1 million in a 12-month period.[footnoteRef:434] [434: The R50,000 threshold increased to R1 million effective April 1, 2019.] 

The VAT base for the supply of electronic services by foreign businesses to South Africans has been broadened and extended to the activities of an intermediary. Antivirus software, online advertising, broadcasting, online gaming, cloud computing, online consulting, online software supplies, and training services all fall within the definition of electronic services. The Minister of Finance has set out regulations listing what constitutes electronic services for purposes of the VAT Act.[footnoteRef:435] [435: Government Gazette No. 42316, March 18, 2019, includes the most recent list, available at https://gazettes.africa/akn/za/officialGazette/government-gazette/2019-03-18/42316/eng@2019-03-18.] 

Practically, the regulations target all foreign businesses that supply electronic services to South African businesses for inclusion in the VAT net. Intermediaries facilitating the supply of electronic services and responsible for issuing invoices and collecting payments are also affected and will be deemed to be the supplier for VAT purposes.
Comment: In this regard, it appears that the National Treasury and SARS have adopted a rigid approach to regulate a fluid issue. The failure to distinguish between B2B and B2C supplies is a step away from the international harmonization of taxing e-commerce transactions and may potentially create enforcement problems for SARS on cross-border transactions in future.
An individual may also register voluntarily if his or her company has a turnover of at least R50,000. This is to ensure that there is no proliferation of small taxpayers entering the system. The decision to register voluntarily would depend on whether inputs are significant enough to warrant claiming them back against outputs. Service industries, like consultancies, would possibly not have major inputs and, therefore, it would not be in their interest to register voluntarily.
Small businesses with turnover of less than R1 million can register as microbusinesses and pay one tax on turnover to replace VAT and income tax.
The VAT is a consumption tax. No distinction is made between capital and revenue supplies of goods and services. The rate of 15% or 0% applies to all taxable supplies. An exempt supply is not regarded as a taxable supply.
Input tax is deducted from output tax payable and the amount owing is paid over to SARS on a regular basis. Where inputs exceed outputs, SARS will refund the excess.[footnoteRef:436] Excess inputs are frequently present in the start-up phase of a business, if, for example, a building and equipment were purchased up front with sales and outputs only occurring at a later stage. SARS will initiate a VAT audit if amounts refunded reach a certain threshold. [436: VAT Act, s. 16(3).] 

There are only two types of inputs that are denied (i.e., there is no set-off against outputs). These are on the acquisition of entertainment and the supply of motor cars as defined.[footnoteRef:437] The denial of the input tax for motor cars extends to the leasing or hiring of a motor car. The obvious exception to this denial of input tax is where the vendor is in the entertainment business or the motor car trade business, such as a restaurant or motor car dealership. If input tax is denied for VAT purposes, the VAT input suffered is added to expenses for income tax purposes. [437: VAT Act, s. 17. Motor cars are vehicles designed to carry passengers as opposed to goods.] 

Generally, VAT returns are submitted monthly or every two months, depending on the turnover level of the vendor. Farmers may submit returns every six months, and some lessors and administrators may make annual returns.[footnoteRef:438] [438: VAT Act, s. 27(4A).] 

The VAT is accounted for on an accrual basis (called the invoice basis), except in the case of minimal vendors who are allowed to be on a cash basis (the payments basis). The payment basis is not available to corporate entities.
Persons, as defined, must register for VAT purposes. Although partnerships are not legally (or in terms of the ITA) persons, the VAT Act nevertheless requires the partnership to register for practical reasons.
Typically, if branches of a legal entity are separately identifiable, they may be registered separately[footnoteRef:439] provided they then deal at arm’s length within their group. Separate registration may be necessary where branches are in different geographic locations. [439: VAT Act, s. 50.] 

The VAT system has been successful in South Africa, accounting for about one-quarter to total tax revenue.[footnoteRef:440] [440: In the 2022/23 fiscal year, VAT generated receipts of R471 billion, out of total tax revenue of R1.786 billion. The percentage of total tax revenue attributable to VAT has remained fairly constant at around 26%.] 

4. Trade Tax
There is no trade tax in South Africa other than license fees to engage in certain trade and business activities.
5. Real Estate Tax
A tax called rates and taxes (rates) is levied on the municipal value of real property.[footnoteRef:441] This value is supposed to approximate the current market value of the land and any improvements. Rates are the major source of revenue for local governments. Different rates are levied in different provinces and are determined on the basis of property use (residential, commercial, industrial and agricultural property). The applicable rate is applied to the value of the property determined by “municipal valuers” and revised every four years with a possible one-year extension. The tax is levied essentially to fund the maintenance of recurrent municipal expenditures (e.g., streets, storm water drains, street lighting, parks, and salaries). [441: Municipalities are part of local government in each province.] 

Transfer duty is also imposed on the transfer of land or buildings if the seller is not a VAT vendor.[footnoteRef:442] Natural persons and companies pay tax on a sliding scale up to a maximum of 13%, as follows:  [442: ] 


	Property Value
	Duty Rate

	0 to R1,100,000
	0%

	R1,100,001 to R1,512,500
	3% on the value above R1,100,000

	R1,512,001 to R2,117,500
	R12,375 + 6% of the value above R1,512,500

	R2,117,501 to R2,722,500
	R48,675 + 8% of the value above R2,117,500

	R2,722,501 to R12,100,000
	R97,075 + 11% of the value above R2,722,500

	R12,100,001 and above
	R1,128,600 + 13% of the amount above R12,100,000



6. Local Taxes
The term “rates” refers to the major local tax imposed, as discussed at 5., above.
Although predominantly funded by intergovernmental transfers, motor vehicle licenses and casino tax constitute important tax sources for the provincial sphere of government. The annual motor vehicle license fees (in essence a “tax,” as it is meant to generate revenue rather than regulate the ownership or use of motor vehicles) plus vehicle registration fees on average contributed 77% of own tax revenues to provincial revenue funds over the medium-term expenditure framework period.[footnoteRef:443] [443: For a breakdown of provincial government revenue, refer to https://www.statssa.gov.za/publications/P9121/P91212022.pdf.] 

A 3.5c/kWh tax on electricity generated from nonrenewable sources is collected at source by producers and/or generators of electricity. The diesel fuel refund levy has been reduced by 50% as of April 1, 2016. There is also a levy on incandescent light bulbs, sugary beverages and plastic bags, and a carbon emissions tax on motor vehicles. Air travel on international flights is subject to a departure tax.
7. Other Taxes and Customs and Excise Duties
A securities transfer tax (STT) is payable on the beneficial ownership transfer of marketable securities at 0.25%. The last remaining stamp duties were abolished with effect from April 1, 2009.
Companies with employees must pay a Skills Development Levy (SDL) to fund education and training for employees, managed through the Sector Education and Training Authorities (SETAs). These are nongovernmental institutions. The purpose of the Skills Development Act is to restructure existing training systems and to upgrade the level of skills and access to skills by workers. The incentive for employers is that levies can be recovered as and when the appropriate training takes place. The rate is currently 1% of payroll, including directors’ remuneration. Companies paying annual remuneration of less than R500,000 are exempt from the levy.
With effect from October 1, 2016, a new levy of R2.30/kg has been introduced in respect of imported and locally manufactured tires. In respect of imports, this levy will apply on all imported tires, whether or not fitted to wheel rims or the vehicle. This levy replaced the former Recycling and Economic Development Initiative South Africa (REDISA) levy.[footnoteRef:444] [444: The REDISA levy had been in effect since February 1, 2012. It was a recycling levy on the production and importation of new tires in South Africa. The amount was a R2.30/kg levy, to be used for the collection and recycling of tires by REDISA. The income generated from the levy charged to tire manufacturers and importers was to be used for the collection of tires, distribution to recyclers, and R&D.] 

Customs duties are imposed by the Customs and Excise Act 91 of 1964. They are levied on imported goods with the aim of raising revenue and protecting the local market. They are usually calculated as a percentage of the value of the goods (set in the schedules to the Customs and Excise Act). However, goods such as meat, fish, tea, certain textile products and certain firearms attract rates of duty calculated either as a percentage of the value or as cents per unit (for example, per kilogram or meter).
Additional ad valorem excise duties are levied on a wide range of luxury or non-essential items, such as perfumes, firearms, and arcade games.
The Customs Control Act 31 of 2014, Customs Duty Act 30 of 2014, and the Customs and Excise Amendment Act 32 of 2014, were published in the Government Gazette in July 2014. These Acts will only come into effect on a date yet to be determined by the President.[footnoteRef:445] [445: No effective date has been determined as of November 27, 2023.] 

VI. Taxation of Foreign Corporations
A. What Is a Foreign Corporation?
A foreign company (corporation) is a company that is not a resident corporation.[footnoteRef:446] A resident corporation is defined in the Income Tax Act (ITA) as “a person (other than a natural person) which is incorporated, established or formed in the Republic or which has its place of effective management in the Republic, but does not include any person who is deemed to be exclusively a resident of another country for purposes of the application of any agreement entered into between the governments of the Republic and that other country for the avoidance of double taxation.”[footnoteRef:447] The residence status of a person under a tax treaty to which South Africa is party will, however, take precedence over this definition. [446: ITA, s. 1.]  [447: ITA, s. 1 (definition of resident).] 

Comment: Different and conflicting views have been expressed by prominent South African authors as to where effective management takes place and it is submitted that, where there is a conflict, in South Africa an international view will be upheld. A decision handed down by the High Court in Oceanic Trust Co. Ltd. N.O.[footnoteRef:448] made it clear that South African courts are applying international jurisprudence. [448: Oceanic Trust Co. Ltd. N.O. v. Commissioner for the South African Revenue Service (2012) 74 SATC 127 (WCC), available at https://www.sars.gov.za/wp-content/uploads/Legal/Judgments/HC/LAPD-DRJ-HC-2011-09-Oceanic-Trust-Co-Ltd-13-June-2011.pdf.] 

SARS Interpretation Note 6 (Issue 3), dated June 30, 2023,[footnoteRef:449] seeks to locate the place of effective management of an entity at the place where key management and commercial decisions that are necessary for its business as a whole are, in substance, made. This view is welcomed by taxpayers and practitioners because it is consistent with international jurisprudence and the approach adopted by the Organisation for Economic Co-operation and Development (OECD).[footnoteRef:450] [449: SARS Interpretation Note 6 (Issue 3) Resident — place of effective management (companies), dated June 30, 2023, available at https://www.sars.gov.za/wp-content/uploads/Legal/Notes/Legal-IntR-IN-06-Resident-Place-of-effective-management-Companies.pdf.]  [450: The place of effective management must be supported by the facts. Under section 102 of the TAA a company bears the onus of proving its place of effective management and must, under section 29 of that Act, retain the necessary evidence to support the view taken. Available at: https://www.sars.gov.za/wp-content/uploads/Legal/Notes/Legal-IntR-IN-06-Resident-Place-of-effective-management-Companies.pdf.] 

B. Determination of Taxable Income
The South African tax liability of a foreign corporation will depend on whether a tax treaty is in existence between the state of residence of the corporation and South Africa. If no tax treaty exists, then any income from trade carried on by the corporation in South Africa will be taxed in South Africa. The taxation of nonresidents on a source basis is set out in the definition of gross income in Section 1 of the ITA, which states that “in the case of a person other than a resident, the total amount, in cash or otherwise, received by or accrued to or in favor of such person from a source within or deemed to be within the Republic” is included in gross income for purposes of determining the South African tax liability. For example, if an offshore bank (assuming there is no applicable tax treaty) sets up a representative office in South Africa, it is at risk of being taxable if the originating cause of the income it derives is located in South Africa as a result of the operations of the representative office. In terms of established case law principles, if the dominating cause of the income can be shown to be located offshore, the income will not be sourced in South Africa. However, in practice, SARS could, having regard to the functions that the employees of the office perform on behalf of the offshore bank in South Africa, attempt to tax a portion of the income derived from South African clients on the basis that the income is sourced in South Africa. The transfer pricing rules would then be applied to determine what portion of the income should be taxed.[footnoteRef:451] [451: SAICA Integritax, Item 1543, Representative offices of offshore banks (July 2007), available at https://www.saica.co.za/integritax/2007/1543_Representative_offices_of_offshore_banks.htm.] 

The more common situation is that there is a tax treaty between the state of residence of the foreign corporation and South Africa. In these circumstances, business profits will generally be liable to tax in South Africa only if the business is carried on through a permanent establishment (PE) of the foreign corporation in South Africa and the profits are attributable to the PE. South Africa did not elect the permanent establishment provision in the MLI for its covered treaties.
“Permanent establishment” is defined in Article 5 of the Organisation for Economic Cooperation and Development (OECD) Model Convention (on which most of South Africa’s tax treaties are based) as a fixed place of business through which the business of an enterprise is carried on. The term “permanent establishment” is deemed not to include, inter alia, the maintenance of a fixed place of business solely for the purpose of carrying on activities of a preparatory or auxiliary nature.[footnoteRef:452] The employees of a representative office should have limited functions to ensure they do not carry on the business of an offshore bank from a fixed place in South Africa. [452: The terms “auxiliary” and “preparatory functions” are not defined, and as long as the operations in South Africa are limited, the income from those operations would escape the South African tax net.] 

Some of South Africa’s tax treaties contain a definition of “permanent establishment” that is more extensive than that in Article 5 of the OECD Model Convention.[footnoteRef:453] [453: The Convention Between the Republic of South Africa and the United States of America for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on Income and Capital Gains, signed on February 17, 1997 (the “South Africa-United States tax treaty”) is one such treaty.] 

The South African source of income rules are found in Section 9 of the ITA. Where Section 9 does not contain the source rules for certain types of income, the rules are entrenched in South African common law.
The general rule regarding services income is that the income will be regarded as being derived from a South African source if the services to which the income relates are rendered in South Africa.
Royalties are governed by Section 49B of the ITA and are subject to a fixed and final tax of 15% on the gross royalty. The rate can be reduced under the terms of an applicable tax treaty, which will override the domestic legislation.
C. Method of Taxation
Nonresident corporations must file a South African tax return with respect to their South African income. The return is no different to that filed by resident corporations. Certain South African-source income received by nonresidents may be exempt, excluded or reduced to nil under the terms of an applicable tax treaty. Section 10(1)(h) of the ITA, for example, exempts certain interest received by a nonresident corporation (whether resident in a treaty or non-treaty country) from a South African source provided the nonresident corporation did not at any time carry on business during the year through a permanent establishment in South Africa.[footnoteRef:454] A withholding tax at the rate of 15% applies on South African-source interest paid to nonresident corporations, subject to certain exemptions. For example, there are exemptions for amounts paid by domestic treasury management companies, banks, and the South African government. [454: ITA, s. 10(1)(h)(ii). If the nonresident was a natural person, the exemption would not apply if that person spent more than 183 days in South Africa in the aggregate in the tax year — s. 10(1)(h)(i). A withholding tax on interest applies from March 1, 2015, subject to certain exemptions.] 

For the rates of source country taxation applying to investment income, services income and capital gains under South Africa’s domestic law and tax treaties and the context for the application of those rates, see the Withholding Tax Chart.
VII. Taxation of a Branch
A. Determination of Taxable Income
A branch in South Africa of a foreign corporation is subject to tax in South Africa. A branch by definition is not necessarily a permanent establishment (PE) in terms of an applicable tax treaty. The Companies Act requires that the activities of a branch be audited and the usual differences between tax and accounting treatment are adjusted for. The Commissioner for the South African Revenue Service (SARS) will, however, disallow certain deductions, such as interest paid on a loan from a branch’s foreign head office. The reasoning is that the branch and the head office are one and the same person. This would not apply though, if the interest were paid with respect to a loan to a third party, in which case the branch would be allowed its share thereof. The same treatment could apply to royalties paid by the branch to its head office.
B. Method of Taxation
Foreign branches are subject to tax in South Africa at a rate of 27% (previously 28% and 33%). The former rates were adjusted to coincide with the introduction of withholding tax on dividends,[footnoteRef:455] which is payable by the recipient of the dividend. [455: Organisation for Economic Cooperation and Development (OECD) Model Convention, Art. 24.] 

C. Subsidiary vs. Branch
A subsidiary and a branch are currently not on the same footing in a tax context. If a subsidiary is incorporated in South Africa, or if not incorporated in South Africa, and has its place of effective management in South Africa, it will be taxed in the same way as other domestic corporations. The subsidiary could elect to be a headquarter company,[footnoteRef:456] in which case it would be regarded as resident and certain beneficial exemptions would apply as if it were a nonresident company. [456: ITA, s. 9I.] 

Subsidiaries will, however, be subject to transfer pricing and thin capitalization rules as they are related to their holding company. The usual maximum debt/equity ratio was set at 3:1 but, from April 1, 2012, this restriction has been removed. The maximum interest rate (from a transfer pricing perspective) that may be charged by a foreign lender is two percentage points above the relevant prime overdraft rate for a domestic loan and the inter-bank rate for loans denominated in a foreign currency. In practice, however, the South Africa Reserve Bank may reduce these margins where it considers it to be economically prudent to do so.[footnoteRef:457] The revised section is based on the arm’s-length principle. Section 31(5), which deals with financial assistance, will not apply to domestic treasury management companies provided certain minimum shareholdings are in place. In the 2013 Budget, it was announced that listed South African multinationals will be allowed to treat a single local subsidiary as a nonresident company for reserve bank purposes (“gateway subsidiary”). These entities can use their foreign functional currency, rather than the rand, as the starting point of calculations. [457: Draft Interpretation Note, March 22, 2013: “Determination of the taxable income of certain persons from international transactions: thin capitalization” replaces Practice Note 2. A notable difference between the previous and new rules is that SARS, for financial years beginning April 1, 2012, will now look more widely at inbound intra-group funding arrangements to evaluate whether there is a genuine “business need or reason or commercial benefit for the additional finance.”It is now not enough for the taxpayer to be able to demonstrate that it could have acquired the funding from an unrelated lender. In addition, there is a need to demonstrate a business requirement for the borrowings.The Draft Note proposes that, in order to do this, the taxpayer should prepare a functional analysis of the appropriateness of their arm’s-length loan that inter alia provides details of “the financial strategy of the business, including how capital is allocated . . . [and] the relationship between capital and cash flows from operations. . . .”The taxpayer is also required to show that it could have secured the financial assistance on the open market; in other words, the South African borrowing entity must show SARS that an arm’s-length lender would be willing to lend the money to the borrower. An assessment of whether this applies would need to take into account the overall financial position of the borrower — including its assets and liabilities, business plan and cash flows, current and forecast financial ratios, the funding structure that is or is being put in place, and other indicators of the creditworthiness of the borrower. This is a much more strenuous test than the previous routine 3:1 test.] 

SARS looks at these situations on a case-by-case basis and will consider if a transaction is an affected transaction; for example, where a taxpayer makes representation and/or the excessive lending was required for start-up costs, a new business venture, etc. The type of business can also have a bearing on how much loan finance can be raised offshore. No advance rulings regarding the application of thin capitalization would be available.[footnoteRef:458] [458: Roeleveld and West, New tendencies in tax treatment of cross-border interest of corporations, Cahiers de droit fiscal international, Vol. 93b, 2008. Sdu Fiscale & Financiele Uitgevers, The Netherlands.] 

Payments of royalties require the approval of either the Department of Trade and Industry (DTI) or the Reserve Bank. Patent royalties, for example, require DTI approval whereas nontechnical royalties, such as trademarks, require Reserve Bank approval.
VIII. Taxation of Partnerships
A partnership is not a legal entity. In terms of common law, a partnership is an association of persons carrying on a business venture for profit. The persons can be legal or natural and are jointly and severally liable for the debts of the partnership. Each partner contributes either money or capital or skills into the partnership. A partnership does not have a persona distinct from its members. A partnership is, therefore, not recognized as a taxpayer because it is not a person in law. The partners are taxed in their own right on their pro rata share of the partnership profits. In practice, the partnership prepares financial statements for the partnership that show the apportionment of the profit or loss to each partner. The Commissioner for the South African Revenue Service (SARS) has in the past requested the submission of the financial statements together with each partner’s individual tax return.[footnoteRef:459] [459: ITA, ss. 66(15) and 77(7).] 

Besides ordinary partnerships, there are two types of extraordinary partnerships, namely anonymous partnerships and en commandite partnerships. In the former, a partner shares in profits and losses but his or her identity is kept anonymous and he or she does not participate in managing the partnership business. In the latter, the business is carried on in the name of one partner only. The undisclosed partners contribute specific amounts of money and in return share in the profits and losses of the venture, but their losses are restricted to their specific contributions.[footnoteRef:460] [460: ITA, s. 24H.] 

For income tax purposes, the income of a partnership is deemed to accrue to each partner on a day-to-day basis to prevent any partner delaying the accrual of income until the partnership accounts are drawn up.[footnoteRef:461] If partners are companies with differing year-ends, some form of apportionment of the profits will have to be undertaken. [461: ITA, s. 24H(5).] 

Some difficulty can be encountered when one or some of the partners are nonresident and the other/s are resident. For instance, this may raise issues as to whether a nonresident partner is carrying on business through a permanent establishment (PE) in South Africa. A further problem arises in the context of tax treaties, in that a partnership is not entitled to treaty benefits as it is not “liable to tax” within the meaning of Article 4 of the Organization for Economic Cooperation and Development (OECD) Model Convention.[footnoteRef:462] [462: See Grundlingh v. Commissioner for the South African Revenue Service [2009] SAFSHC 88, available at http://link.library.ibfd.org/portal/Grundlingh-v-Commissioner-for-the-South-African/0co9z2ojZP8/.] 

IX. Taxation of Other Business Entities
A. Trusts
Another form of business entity that is quite common in South Africa is the business trust. A trust is not a person in common law,[footnoteRef:463] but is a juristic person in that a founder enters into a contract with the trustees of the trust to administer capital on behalf of the beneficiaries. A trust is frequently used when legal impediments prevent the use of other entities. Trusts are complex and certain anti-avoidance rules will come into play in certain situations involving trusts. A trust is defined as a person for tax purposes and, therefore, can be taxed if income has not been attributed to anyone else.[footnoteRef:464] Income is attributed to beneficiaries or donors or creators of the trust on the basis that the trust is merely a conduit. Income, therefore, retains its nature as it flows through the conduit trust. [463: Honoré’s South African Law of Trust 2002 Chapter 14 (Juta & Co. Ltd).]  [464: ITA, s. 1 (definition of person).] 

Legislative Note: A very controversial amendment proposed in the 2023 Budget is the intention to limit the flow-through principle (conduit principle) applicable to trusts where the distribution is made to a beneficiary who is non-resident in South Africa. The intended effect will be that, despite the distribution to the foreign beneficiary, the trust itself will be taxable on the income. After numerous consultations, this amendment to Section 25B has been retained, with adjustments being made regarding withholding tax on royalties and the withholding tax on interest. These two sources of trust income, where paid to the beneficiaries of the trust as a distribution, are granted an exemption from the withholding tax that would have been due.
Comment: In addition to the concern that non-resident beneficiaries receiving distributions from South African trusts could be taxable in their respective countries of residence without being able to claim a tax credit for the tax paid by the trust to SARS, the amendment is also concerning in that while it is only intended to apply to South African trusts, Section 25B actually would apply to both foreign and local trusts. There is no defensible argument why the provisions of Section 25B should only apply to distributions made by a foreign trust to a South African beneficiary.
Section 7C of the Income Tax Act of 1962 came into effect on March 1, 2017 and applies to loans made to trusts on an interest-free basis or at a rate lower than the official rate of interest as defined in paragraph 1 of the Seventh Schedule of the Act. Effective July 19, 2017, Section 7C was extended to apply to interest-free or low-interest loans, advances or credit that are made by a natural person or a company to a company that is a connected person[footnoteRef:465] in relation to the trust. [465: For the SARS’ guidance on the definition of “connected person,” see Interpretation Note 67 (Issue 4), dated January 28, 2020, available at https://www.sars.gov.za/wp-content/uploads/Legal/Notes/LAPD-IntR-IN-2012-67-IN67-Connected-Persons.pdf.] 

In addition, where the initial loan claim to the trust is transferred to another natural person, the transferee of the loan claim is deemed to have made a loan to the trust or company on the date the loan claim was acquired from the transferor.
Of consequence is that the above-mentioned amendments do not apply to loans provided to trusts used in employee share schemes, provided that: 
(i) The trust was created solely to give effect to an employee share scheme in terms of which the loan was provided by a company to the trust to enable the trust to acquire shares in the lending company or any other company in the same group as the lending company (scheme company);
(ii) Shares or other equity instruments that relate to or derive their value from shares in a company may only be offered by that trust to someone by virtue of that person being a director of a company; and
(iii) If a person is a connected person in terms of paragraph (d)(iv) of the Act’s definition of ‘connected person,’ in relation to a company, or any other company forming part of the same group of companies, such person may not participate in the scheme.
Employee share schemes are not negatively affected by the amendments — the amendments are measures to curb the use of trusts in anti-avoidance schemes. They seek to close the loophole of using a company as a vehicle through which interest-free or low-interest loans are made to trusts which, in certain instances, leads to the avoidance of tax.
Another amendment to Section 7C provides that if a natural person acquires a claim to any amount owing by a trust or a company in respect of any qualifying loan, advance or credit, that person must, for these purposes, be treated as having provided a loan advance credit to the trust.
Where a trust that has an interest-free loan transfers certain assets and delegates its obligations under that loan to a 100%-held subsidiary, the provisions of section 7C will, in terms of the amendments, also apply to the loan owed by the subsidiary.
The amendment provisions reinforce the application of section 7C and will in most instances either result in taxable interest income in the hands of the lending entity, ongoing donations tax, both without any cash being received, or taxable capital gains if the trust realizes assets to settle loan accounts.
Section 7C applies where any natural person or company that is a connected person in relation to such a natural person makes or provides any loan, advance or credit to a trust in circumstances where such natural person or company (or any associated connected person) is a connected person in relation to such trust.[footnoteRef:466] [466: Section 7C will not apply to the following trusts: • PBO trusts: Public Benefit Organizations;• Section 30C trusts: These trusts are created to assist with the funding of small businesses, also known as small business funding entities;• Vesting trusts: The loan, advance or credit was provided to the trust by a person for reason of or in return for a vested interest held by that person in receipts and accruals and assets of that trust and:– the beneficiaries of the trust hold in aggregate a vested interest in all the receipts, accruals and assets of the trust,– no beneficiary can in terms of the trust deed hold or acquire an interest in the trust other than a vested interest as envisaged above,– the vested interest of the beneficiary is determined solely with reference and in proportion to the assets, services or funding contributed by that beneficiary to the trust,– none of the vested interests are subject to a discretionary power conferred on any person in terms of which that interest can be varied or revoked;• Special trusts: A trust solely for the benefit of one or more persons who are persons with a disability, where such disability incapacitates such a person or persons from earning sufficient income for their maintenance or from managing their own financial affairs;• Primary resident trusts: The loan was wholly or partly used for purposes of funding the acquisition of an asset, which asset was used, throughout the year of assessment, by the person granting the loan or the spouse of that person as a primary residence and the amount owed relates to the part of the loan, advance or credit that funded the acquisition of that asset;• Transfer pricing, Section 31: If transfer pricing is applicable, no deeming of donation will apply — no “double taxation” on the same event;• Shariah financing: Financing structures that are Shariah compliant;• Deemed dividend, Section 64E(4): Where the loan was made to the trust by a company and is deemed to be a dividend by the company to the trust.] 

The following consequences come into play in relation to such loans: 
If the loan does not bear interest or bears interest at a rate lower than the official rate of interest, the official rate of interest must be taken into consideration in determining the amount of interest to be included in the income of the natural person;
The income tax attributable to such inclusion will be recoverable from the trust, and the failure to recover such amount from the trust within a period of three years will give rise to the natural person being deemed to have donated such amount to the trust — giving rise to concomitant donations tax implications;
Should such a loan be reduced or written off, the annual donations tax exemption available to natural persons (currently R100,000) will not be available; and
No deduction, loss or allowance may be claimed in respect of any disposal of the loan claim or the failure to claim repayment in respect thereof.
Individuals may form trusts to protect the interests of their children and/or to divest themselves of assets to reduce their estate duty liability on death.
A business trust would be set up as a business vehicle as opposed to a tax planning exercise. Nevertheless, the tax position is the same. If the income remains to be taxed in the trust, it is taxed at a flat rate of 45%.
Losses suffered by a trust may not be attributed to beneficiaries until such time as the losses can be set off against future income.[footnoteRef:467] [467: ITA, s. 25B(4) and (5).] 

The main advantage of a trust is that income can be attributed to beneficiaries who have a lower tax rate than the trust.
Trusts need to be properly constituted with the handing over of assets to the trustees, who will administer the trust on behalf of beneficiaries and in terms of the trust deed. If this is not done, the trust will be ignored by the Commissioner for the South African Revenue Service (SARS) and the creator will be taxed as if he or she had never divested himself or herself of any capital.
B. Micro Businesses
As from March 1, 2009, a simplified turnover-based tax system may apply to small sole proprietors, partnerships, and incorporated businesses with a turnover of less than R1 million per year. It is an elective tax. For years of assessment commencing March 1, 2012, a micro business can voluntarily exit the system at the end of any year of assessment. However, once out of the system, the taxpayer will not be permitted to re-enter. Prior to this, a three-year lock-in period existed for exit and re-entry into the system. This system replaces Income Tax and VAT. There is an exemption from dividends tax if the dividend does not exceed R200,000. It is introduced through sections 48, 48A, 48B and 48C of the ITA. The requirements are all set out in the Sixth Schedule to the Act. The rates of tax applied to the turnover vary from nil on amounts up to R335,000, to 3% on amounts between R750,001 to R1,000,000.
Comment: It is debatable whether many businesses will opt for this tax as no expenditure or losses can be taken into account. The intention of the new regime is to alleviate administration and paperwork for small businesses, especially the VAT requirements, which are onerous.
X. Taxation of Resident Individuals
A. Scope of Taxation
South Africa has been on the residence or worldwide basis of taxation since 2001, having converted gradually from a source basis. The South African tax system has been influenced by those of the United Kingdom, the United States, and Australia.
All foreign-source income of residents is included in their taxable income for the tax year, which commences on March 1 each year. Foreign taxes paid are allowed as a credit against tax payable in South Africa.[footnoteRef:468] The credit may not exceed the South African tax payable, attributable to the foreign income. Excess credits can be carried forward for seven years. [468: ITA, s. 6 quat.] 

South African residents are exempt from tax on any foreign remuneration earned up to R1.25 million, while absent from South Africa for more than 183 days in any 12-month period. The period of absence must include a period of at least 60 continuous days to qualify for the exemption.[footnoteRef:469] Prior to March 1, 2020, the remuneration for services performed outside South Africa for the applicable periods was totally exempt from tax. The balance of the remuneration, being the amount in excess of R1.25 million, will be taxed in South Africa irrespective of the days spent outside of South Africa. [469: ITA, s. 10(1)(o)(ii).] 

B. Residence
A natural person qualifies as a resident of South Africa for tax purposes in one of two ways: 
(i) By being “ordinarily resident.” In terms of case law, a person is ordinarily resident in the country to which that person “would naturally as a matter of course return from his wanderings.” That place is most aptly described as a person’s real home;[footnoteRef:470] or [470: This test has been formulated by the courts in Cohen v. CIR, 1946 AD, 13 SATC 362, and CIR v. Kuttel, 1992 AD, 54 SATC 298.] 

(ii) By qualifying under the “physical presence” test. A person who is not ordinarily resident will be deemed to be a resident if he or she is physically present in South Africa for more than 91 days in each of the current and preceding five years and for a period or periods exceeding 915 days in aggregate during the preceding five years.[footnoteRef:471] This means that a person who intends on spending time in South Africa can be resident only in the sixth year, unless in the sixth year he or she is not present for 91 days. [471: ITA, s. 1 (definition of resident).] 

If the ordinarily resident test applies, the person is a resident even if he or she spends very little or no time in South Africa; in other words, the physical presence test becomes irrelevant.
An individual can escape being resident if, under the terms of an applicable tax treaty, he or she is deemed to be exclusively a resident of another treaty country. In the case of Oppenheimer v. HMRC [2022] UKFT 00112 (TC), the first-tier Tax Tribunal in the United Kingdom (UK) was asked to consider the tax residence status of a South African with a mobile lifestyle. The taxpayer conceded that he was both tax and treaty resident in South Africa, however, he only conceded tax residency, and not treaty residency, in the UK. Unlike with South Africa, in the UK where an individual is treaty resident elsewhere, this does not preclude UK tax residence under UK domestic law. The applicable treaty may, however, restrict the UK’s taxing rights. The basis of the taxpayer’s dispute with HMRC was that according to Article 4(2) (tiebreaker test) of the tax treaty between South Africa and the UK, taxing rights belonged to South Africa due to the following: South Africa is the state with which the taxpayer has the closest personal and economic relations (center of vital interests as per Article 4(2)(a). In the event this point cannot be proved due to the taxpayer having habitual abodes in both states, the taxpayer should be treated as resident of the state in which he is a national. In this instance, that state was South Africa, per Article 4(2)(c). In coming to its decision, the court considered many factors, including the taxpayer’s places of work and family ties, residential properties, social ties, and location of his wealth. It also factored in extensive documentary evidence as well as witness testimonies. The court found in favor of the taxpayer. In arriving at a judgement, the court determined that the taxpayer’s center of vital interests is closer to South Africa, and that despite having habitual abodes in both states, the taxpayer’s South African nationality would have shifted the tiebreaker clause in his favor, should his center of vital interests not have been determined to exist in South Africa.
Comment: Considering SARS is increasing its focus on South African tax residents claiming to cease South African tax residency, taxpayers can expect more frequent and detailed inquiries relating to a natural person’s tax residence status. This judgement is of significance as it provides valuable insight to individuals with ties to multiple jurisdictions given that it provides further insight on the factors that will be considered by the courts when determining the ‘center of vital interest’ test. When submitting a tax return in South Africa residents are now required to provide information regarding emigration details, if applicable, such as date of exit and cost/market value of assets. This is necessary for SARS to collect exit taxes such as capital gains tax and to apportion certain exemptions (general interest exemption thresholds) and rebates.
C. Determination of Gross Income
The rules for determining gross income for natural persons (individuals) are essentially the same as those for legal persons, such as companies. These rules are dealt with at V., above. Some differences are noted below.
Differences would be more likely to come into play on the deduction side, depending on the nature of the income. For example, natural persons earning remuneration are subject to the withholding of employees’ tax from their income. In addition, deductions allowed against remuneration are limited. The income of independent contractors, whose work is not subject to the control of an employer, is not classified as remuneration and, therefore, no employee’s tax is withheld. If an individual performs remuneration-type services via his or her own company (a personal service company) instead of as an individual, there could be adverse consequences if any one employer’s income exceeds 80% of the total income of the company. Specifically, the tax to be withheld by the employer in these circumstances would be 27%, notwithstanding the fact that the remuneration is paid to a company and not an individual. Deductions for the company itself would also be limited.[footnoteRef:472] Due to the fact that an individual and his or her company may inadvertently fall into this unfortunate situation, the legislation has included a proviso that will exclude a company from being a personal service company if it employs three or more persons who are not related parties and are involved in the business of the company. [472: ITA, Fourth Schedule (definition of personal service company).] 

A further difference between the determination of the income of an individual and that of a corporate taxpayer is that, if losses are being incurred, an individual can carry these forward indefinitely, whereas, if a corporate taxpayer does not trade in a tax year, any built-up losses from previous years would be lost.
In the past, losses from different trades carried on by individuals, such as a rental loss or farming loss, could be set off against other income, such as salary from a different employment. Legislation was introduced in 2004 to combat this kind of set-off where there is no reasonable expectation of the trade making a profit, meaning that it is being used merely as a tax shield. The losses of the loss trade may not be set off against the profits of the profit trades or remuneration income and must be carried forward to be set off against future profits from that same trade. For losses to be ring-fenced, they must be incurred in three out of five years or they must be derived from a suspect trade.[footnoteRef:473] Ring-fencing does not apply where a taxpayer’s taxable income, without taking losses into account, is below the amount at which the maximum marginal rate of tax applies.[footnoteRef:474] [473: ITA, s. 20A. Although the section was introduced in 2004, it could only apply from 2007 because of the three-out-of-five year rule commencing with the 2005 tax year.]  [474: Corporate entities are not affected by the ring-fencing of losses rules that apply to individuals.] 

D. Allowances, Deductions, and Credits
Individuals (excluding salaried employees) engaged in a trade or profession are allowed the same deductions and allowances as companies. The principal test for deduction is that the expenditure must be incurred in the production of income and not be of a capital nature. If an expense is of a capital nature and it is incurred for a trade, certain allowances are granted as in the case of companies.
The ring-fencing of losses for individuals is discussed at X.C., above.
The deductions granted to employees earning remuneration are restricted and fringe benefits given to employees by their employers are valued and included in remuneration and hence gross income.
The use of a company motor car results in an inclusion in the income of the employee according to a formula that attempts to value the private use of the vehicle. The formula determines the tax value, to the employee, to be 3.5% of the determined value[footnoteRef:475] of the vehicle to the employer for every month that the use is provided.[footnoteRef:476] This rate is reduced to 3.25% if the car is subject to a maintenance plan included within the purchase price at the time of purchase. The employer, on the other hand, may deduct wear and tear on the vehicle and/or finance charges (if incurred), in addition to any running costs incurred. If an employee is given the use of more than one vehicle, the value of private use is determined by selecting the vehicle with the highest value for private use. [475: The “determined value” of a vehicle for use as a company motor vehicle is the retail market value in all cases. Manufacturers’ list price will be used as the measurement for new cars, and the insurance industry will provide guidelines where second-hand vehicles are involved. This applies to all vehicles acquired or manufactured on or after March 1, 2015.]  [476: ITA, Seventh Schedule, para. 7.] 

The value of any fringe benefit given to an employee is reduced by any consideration that the employee may pay to the employer for the benefit.
Where an employee uses his or her own vehicle for business purposes, a different formula applies.[footnoteRef:477] The employer pays the employee an allowance for using his or her own car and the employee then, in his or her annual tax return, deducts the value of business use from the allowance received. [477: ITA, s. 8(1)(a) and (b).] 

The value of business use may be calculated, by choice, using one of two methods: actual kilometers × a fixed rate; or actual business expenses (wear and tear or lease costs, fuel, maintenance and insurance).
Both methods require a logbook to be kept. The fixed rate is set out in a schedule (which is periodically revised) and increases as the cost of the vehicle increases. The cost of the vehicle is capped at R800,000 to curb the use of expensive vehicles that may be used for minimal business travel.
Travel allowances may form a large part of an employee’s salary package. The advantage of a travel allowance is that only 80% of the allowance is subject to monthly employee’s tax on the assumption that an expense of at least 20% will be claimed at the end of the tax year. The reduction in the employee’s tax may be further reduced to 20% if the employer is satisfied that at least 80% of the use of the vehicle is for business purposes.
Individuals are allowed an interest exemption of R23,800 if they are under age 65 and of R34,500 if they are age 65 or older.
South Africans are allowed to invest up to R36,000[footnoteRef:478] a year in tax-free savings accounts (TFSAs), which are exempt from all local taxes (CGT, dividends withholding tax, securities transfer tax) and as such are intended to increase the national savings rate. Any amounts invested in these accounts will not attract any form of tax, except in one case, that of a dividend paid by a dual listed company, where the dividends tax is withheld by the foreign company paying the dividend. Even if those dividends are invested into a TFSA, they are not exempt from the dividends tax which will be deducted from the account. [478: The amount from March 1, 2017 to February 29, 2020 was R33,000.] 

Contributions to all TFSAs are limited to R36,000 a year and R500,000 over the life of an individual. However, the National Treasury has confirmed that, over time, the balance in these accounts may exceed the R500,000 limit because of accumulated earnings and capital gains. Where the annual or lifetime limits are exceeded, a penalty of 40% of the excess capital contributed is applicable.
With regard to transfers between service providers, part or the total of a person’s TFSA can be transferred from one financial service provider to another at no cost, but at a maximum of two transfers per year.
Individuals who have taken out income protection policies, (for example, to replace income while they are sick or temporarily disabled) have been allowed to claim the premiums as deductions from their income (even from salary income) and have been taxable on any amounts received under a claim. However, effective March 1, 2015, any premium in respect of a policy relating to the death, disablement, severe illness or unemployment of a person is no longer deductible, and the amount received in respect of a claim is no longer taxable.
Credits against tax payable are allowed for contributions to medical fund schemes, but the credits are capped in the 2023/2024 tax year at R364 (2022/2023 at R347) each for the main member and first dependent and R246 (2022/2023 at R234) for each subsequent dependent. In addition, a further credit can be claimed for medical expenses (together with any contributions in excess of four times the tax credit) to the extent that they exceed 7.5% of taxable income. If the individual is physically handicapped or aged 65 or over, the additional medical contribution credit is for medical expenses (together with any contributions in excess of three times the tax credit).[footnoteRef:479] Medical expenses incurred outside South Africa also qualify for the deduction if the expenses are substantially similar to those allowed domestically. [479: ITA, ss. 6A and 6B.] 

Retirement reforms have been introduced from March 1, 2016, where a different regime will apply. All contributions made to approved pension, provident and retirement funds are aggregated and capped at 27.5% of the greater of remuneration or taxable income. An annual cap of R350,000 applies to deductible contributions. Any contributions in excess of the percentage/monetary cap are carried forward and available for deduction in future tax years.[footnoteRef:480] [480: ITA, s. 11F.] 

Retirement reforms for the 2016/2017 tax year and beyond include: 
Deferral of Annuitization of Provident Funds: Postponed until March 1, 2021. Contributions made by provident fund members before March 1, 2021, did not require annuitization. Tax-free transfers from pension to provident funds were therefore also postponed and aligned with this date.
Deduction for Fringe Benefit of Employer Contributions to Defined Pension Funds: With effect from March 1, 2016, the deduction allowed is the full value of the employer contribution fringe benefit (subject to the available limits). This deduction was inadvertently limited to the actual employer contribution, although the inclusion of the fringe benefit is valued in terms of a formula.
Rollover of Excess Contributions prior to March 1, 2016: The rollover of excess contributions made to retirement annuity funds and pension funds that accumulated up to February 29, 2016, is allowed.
Order of Allowable Deductions: The allowable deduction for contributions to retirement funds is determined before the allowable deduction for donations to a public benefit organization.[footnoteRef:481] [481: Taxation Laws Amendment Act 23 of 2018.] 

Treatment of Vested Rights within the Context of Divorce Orders: From March 1, 2018, provident fund members may be required to purchase an annuity using a portion of contributions made after that date. However, contributions made before March 1, 2021, are not subject to annuitization (referred to as vested rights). In the context of a divorce, the withdrawal of retirement benefits arising from divorce order settlements should be proportionally attributed as a reduction against the vested rights and non-vested right portions of the retirement fund savings.
Vested Rights for Provident Fund Members: From March 1, 2021, provident fund members above the age of 55 may continue contributing to that provident fund without being required to purchase an annuity upon retirement. However, if there is a transfer to another retirement fund, then any future contributions to that fund would not be exempt from annuitization. Forced transfers (through the closure of a retirement fund) should not affect the member’s ability to make further contributions, which can be taken as a lump sum.
Foreign Pension Contributions, Annuities and Payouts: In view of the retirement reforms related to contributions to South African retirement funds, the question of how contributions to foreign pension funds and the taxation of payments from foreign funds should be dealt with raised various concerns, however, Interpretation Note 104 discusses the various scenarios, together with how they will be dealt with by SARS.[footnoteRef:482] Not all foreign pension/savings funds are treated as a retirement fund in South Africa and gross income and/or capital gains tax may result.[footnoteRef:483] [482: Interpretation Note 104, dated October 4, 2018, available at https://www.sars.gov.za/wp-content/uploads/Legal/Notes/LAPD-IntR-IN-2018-07-IN104-Exemption-Foreign-pensions-and-transfers.pdf. SARS issued Binding Private Ruling 355 on November 22, 2020, regarding the taxation of amounts that accrue to a South African resident from a foreign pension fund. While these amounts are included in gross income, s. 10(1)(gC)(ii) allows the portion attributable to services rendered outside South Africa to be exempt. The calculation is as follows: Period of services rendered outside SA/Total period during which services were rendered x Amount of lump sum or pension accrued or received = Amount exempt under s. 10(1)(gC). This is of particular relevance to persons who immigrate to South Africa and become tax resident. Their foreign service pension would still be exempt from tax in South Africa even if they were citizens of a foreign country.]  [483: SARS Binding Class Ruling (BCR) 080, was published on August 12, 2022, and deals with the tax consequences for resident beneficiaries of a foreign pension trust.] 

Note: Default regulations to the Pension Funds Act became effective on March 1, 2019. The regulations effectively introduce ‘three key pillars’ to the Act, as follows: 
(i) The default investment portfolio(s):
When a member joins a defined contribution pension or provident fund, his or her savings will be automatically invested in a default portfolio that is designed to be cost-effective and appropriate, unless and until the member opts out and chooses a different portfolio.
(ii) The default preservation and portability:
When a member leaves employment before retirement, the fund must automatically preserve the member’s benefit in the fund and convert the member to a “paid-up” member. The benefit will only be paid out to the member or transferred to another fund selected by the member when the fund has been specifically instructed to do so by the member (so the member can still choose to receive payment of their benefit).
(iii) The annuity strategy:
When a member reaches retirement, he or she will be offered the option to secure an annuity (regular monthly pension income) in terms of the annuity strategy that the board of trustees has determined to be the most cost-effective and appropriate.
The choice of annuity (or annuities) remains with the retiring member and includes living annuities.
E. Rates and Calculation of Taxable Income
There are currently seven income tax brackets applicable to individuals, starting at 18% and rising to 45%. For year 2023–24, the taxable income threshold, before any tax will be payable, is R95,750 for individuals under 65, R148,217 for individuals 65 to 75, and R165,689 for persons over 75. In the same order, the tax rebates for 2023–24 are R17,235, R26,679 and R29,824.
It should be noted that an individual’s taxable income includes 40% (33.3% before March 1, 2016) of net capital gains after an annual exclusion of R40,000. In contrast, corporate taxpayers do not enjoy the annual exclusion and 80% (66.6% before March 1, 2016) of the net capital gain is included in their taxable income.
The tax rates for the 2023–24 year of assessment (March 1, 2023–February 29, 2024) are as follows: 

	Taxable Income
	Tax Rates

	R1 – 237,100
	18% of taxable income

	R237,101 – 370,500
	R42,678 + 26% of taxable income above R237,100

	R370,501 – 512,800
	R77,362 + 31% of taxable income above R370,500

	R512,801 – 673,000
	R121,475 + 36% of taxable income above R512,800

	R673,001 – 857,900
	R179,147 + 39% of taxable income above R673,000

	R857,901 – 1,817,000
	R251,258 + 41% of taxable income above R857,900

	R1,817,001 and above
	R644,489 + 45% of taxable income above R1,817,000



The tax rates for the 2022–23 year of assessment (March 1, 2022 – February 28, 2023) were as follows: 

	Taxable Income
	Tax Rates

	R1 – 2226,000
	18% of taxable income

	R2226,001 – 353,100
	R40,680 + 26% of taxable income above R226,000

	R353,101 – 488,700
	R73,726 + 31% of taxable income above R353,100

	R488,701 – 641,400
	R115,762 + 36% of taxable income above R488,700

	R641,401 – 817,600
	R170,734 + 39% of taxable income above R641,400

	R817,601 – 1,731,600
	R239,452 + 41% of taxable income above R817,600

	R1,731,601 and above
	R614,192 + 45% of taxable income above R1,731,600



F. Assessment and Filing
At the end of each tax year, an income tax return (IT12) must be prepared and submitted to the Commissioner for the South African Revenue Service (SARS) by a certain date. The 2008 tax year saw the introduction of electronic filing (e-filing) and a fixed filing date, with the intention that all taxpayers should file their returns electronically, in order to enable a speedier turnaround time for the issuing of an assessment.[footnoteRef:484] Another most welcome change is that no supporting documentation has to be submitted with the tax return. However, if an individual’s submission is selected for audit or verification, supporting documentation can be requested. Tax forms are pre-populated by SARS on the e-filing platform in respect of information from third party employers and medical schemes. Individual taxpayers with assets/liabilities exceeding R50 million are required to report certain assets/liabilities at market value. [484: Taxpayers who do not have e-filing capability can go into a SARS branch and request assistance. Tax practitioners can also be used to complete the e-filing on behalf of clients.] 

Comment: This rule regarding the reporting of certain assets/liabilities of taxpayers valued above R50 million is part of a drive by SARS in its pursuit of “lifestyle audits” to locate undisclosed income.
Once the tax return is submitted, an assessment is issued that serves as an invoice for tax owing or refundable. The tax payable on taxable income is reduced by any advance payments of tax made to arrive at an underpayment or overpayment. Advance payments would be in the form of employee’s tax and/or provisional tax.
All provisional taxpayers are required to remit two provisional tax payments a year.[footnoteRef:485] A third voluntary payment may be required to avoid interest being charged on any shortfall. The first payment is due at mid-year and the second at the end of the tax year. The third payment would be due seven months after the tax year-end (i.e., September 30). Individuals earning less than the tax threshold are exempt from provisional tax, as well as persons who earn R30,000 or less in the form of remuneration derived from the letting of immovable property, interest, or dividends. [485: Comment: SARS has endeavored to implement more frequent provisional payments but due to extensive resistance from tax advisors and taxpayers, this has been put on hold for the time being.] 

The calculation of the provisional payment due is based on either the latest tax assessment received (usually that for the previous tax year) or an estimate of the actual taxable income for the year. The taxable income reflected in the latest assessment is referred to as the basic amount. Taxpayers with taxable income exceeding R1 million must make an estimate within 80% of the taxable income, excluding retirement fund lump sums, finally assessed, and may not use the basic amount. The basic amount is the taxable income of the latest preceding tax year, provided the assessment is issued 14 days or more prior to the submission of the provisional tax return. If that assessment is in respect of a year older than 18 months, the basic amount is increased by 8% per annum. The basic amount is usually lower than the current year’s income and, if used as the basis, would ensure lower provisional tax payments. Once the actual liability for the whole year is known, a topping up can be made in the form of the third voluntary payment. Capital gains must be included in the second provisional tax estimate if the taxable income is expected to exceed R1 million.
All individuals have a year of assessment ending on the last day of February each year and the tax return is due by a date specified on the return. Filing extensions may be given to submit a return at a later date if the circumstances so warrant.[footnoteRef:486] [486: For example, in the case where the employee’s certificate (IRP5) of employees tax paid may have not been received. Taxpayers who are not provisional taxpayers have to submit their tax return by October 23 each year and will be charged a penalty if it is late. Provisional taxpayers have to submit by January 24 each year.] 

The assessment issued by SARS shows the computation of tax payable and has an issue date and a due date. The due date is the payment date and is usually 30 days after the issue date. Interest is levied on any tax payable that is paid late.
Individuals aggrieved by an assessment may object to the assessment within a certain time frame.[footnoteRef:487] [487: TAA, s. 103.] 

The conventional wisdom to date had been that the dies induciae (prescribed period) relating to section 7(1) of the Promotion of Administrative Justice Act 3 of 2000 (PAJA) starts running once a taxpayer’s request for written reasons is satisfactorily answered by SARS. This notion was recently overturned by the Constitutional Court in the case Sasol Chevron Holdings Limited v. CSARS (CCT 149/22) [2023] ZACC 30.[footnoteRef:488] The Court unanimously dismissed the taxpayer’s appeal which turned on a point of law raised by SARS, namely, that the taxpayer’s review application was filed outside the 180-day statutory limit computed from the date of SARS’s adverse decision, rather than from the date when SARS elaborated on its reasons pursuant to a further request for reasons from the taxpayer. Further, the Court found that: ‘if this Court were to hold that the 180 days in Section 7(1) of PAJA only begins to run when a reviewing party is satisfied with the reasons given to it, this would enable parties — especially well-resourced parties — to indefinitely extend the period in Section 7(1) by simply requesting additional reasons.’ [488: Sasol Chevron Holdings Limited v. Commissioner for the South African Revenue Service (CCT 149/22) [2023] ZACC 30; 2023 (12) BCLR 1525 (CC) (October 3, 2023).] 

SARS considers the objection and either allows it in full or in part or disallows it giving reasons for the disallowance. If the objection is disallowed, the taxpayer has a period of 30 days from the notice of disallowance to file an appeal to the Tax Court.[footnoteRef:489] In the notice of appeal, the taxpayer may opt to make use of the alternative dispute resolution (ADR) procedures. The ADR process is fairly simple and informal. The process is set out in Part C of the rules under Section 103 of the Tax Administration Act (rule 3 onwards). It applies to all types of taxes (income tax, VAT, transfer duty, securities transfer tax, estate duty, donations tax, UIF contributions, and skills development levies). ADR may be initiated by the taxpayer in a notice of appeal or by the Commissioner after the receipt of an appeal and if the matter is appropriate for ADR. A facilitator (appropriately qualified officer of SARS) is then appointed to conduct the process. These appeals can also lead to the settlement of disputes between SARS and the taxpayer where it would be in the interest of both parties to reach a compromise arrangement.[footnoteRef:490] [489: TAA, s. 106.]  [490: TAA, ss. 140–150.] 

On September 29, 2023, the Supreme Court of Appeal (SCA) handed down judgement in the case of Absa Bank.[footnoteRef:491] The court found in favor of SARS in determining that Section 105 of the Tax Administration Act 28 of 2011 (TAA), can only be applied in exceptional cases, in other words where there is a question of law. Section 105 of the TAA limits when a taxpayer may dispute an assessment or decision, described in Section 104 in proceedings, unless a High Court otherwise directs. Section 104 lists when an objection against an assessment or decision may be made.  [491: The Commissioner for the South African Revenue Service v. Absa Bank Limited and Another (596/2021) [2023] ZASCA 125.] 

Comment: The judgement in this case was highly anticipated by the tax community as it held the possibility of change regarding the reviewability of SAR’s decisions that came with the original High Court decision in this case. With the outcome of the SCA judgement, this much anticipated change is, for the moment, on hold. Following on from this judgement there are potentially four tax cases which relate to the application of Section 105 of the TAA and how it should be interpreted, that may be appealed before the Constitutional Court. 
G. Tax Amnesty
A small business tax amnesty was implemented in 2006 following the previous tax and exchange control amnesty in 2003 and 2004.[footnoteRef:492] The program was available to any individual, unlisted company, close corporation, trust, cooperative, insolvent or decedent’s estate if it carried on a business with gross income of less than R10 million. The amnesty applied to all tax periods prior to the 2006 year of assessment for which they would be indemnified against criminal prosecution, payment of income tax, STC, additional tax and interest for the 2005 and all prior years of assessment and for VAT and employees’ tax in the 2006 and all prior years of assessment. The amnesty ran from August 1, 2006, to May 31, 2007.[footnoteRef:493] The response to this amnesty was disappointing. [492: The tax and exchange control amnesty was designed to encourage the declaration and disclosure of all foreign asset and income holdings. It was successful and resulted in considerable increases in tax revenue.]  [493: Small Business Tax Amnesty and Amendment of Taxation Laws, Act No. 9 of 2006 (GG 29068), and Second Small Business Tax Amnesty and Amendment of Taxation Laws, Act No. 10 of 2006 (GG 29069).] 

Subsequently, a permanent voluntary disclosure program was introduced under the Tax Administration Act (Sections 225 to 233) effective as of October 1, 2012. Under the voluntary disclosure program (VDP), taxpayers are granted the opportunity to regularize prior violations of the fiscal laws of the country. Before deciding to follow the VDP procedure, the taxpayer may apply for a non-binding private opinion as to whether he or she is eligible for relief under the VDP. The VDP applies to all taxes other than customs and excise. A prerequisite for applying for relief under the VDP is that the taxpayer is not aware of a pending audit or investigation into his/her affairs, or an audit or investigation that has commenced but has not yet been concluded.
The VDP available under the Tax Administration Act is not as attractive as those which were available under previous legislation in that the taxpayer remains liable for interest which is payable on the late payment of the taxes.
This VDP does not deal with exchange control matters, as was the case with previous VDP programs. Exchange control defaults will be dealt with in terms of the normal exchange control regulations.
Later, the Rates and Monetary Amounts and Amendment of Revenue Laws Act 139 of 2016, introduced the legislation regulating the Special Voluntary Disclosure Programme (SVDP), which commenced on October 1, 2016 and ended on August 31, 2017. The base cost of the unauthorized foreign assets for which an application was lodged under the SVDP was deemed to have been acquired on February 28, 2015, at a cost equal to the highest market value, in foreign currency, of that asset. Instead of relying on the historic cost of the foreign assets, taxpayers were entitled to rely on the market value used to determine the tax payable on those foreign assets. It must be noted that, if the proceeds received on the sale of the foreign assets were less than the adjusted base cost, the cost was limited to the proceeds received. Thus, no capital loss was allowed to be carried forward to a future year in such cases. A tax penalty, with an effective rate of 16%, of the value of unauthorized assets for persons on the highest rate of tax at the time, was payable. The exchange control levy was either 5% or 10% of the value of the unauthorized assets at February 29, 2016. The rate depended on whether the unauthorized assets were brought back to South Africa or kept outside. The effect of the SVDP continues in that the value of assets was rebased.
Furthermore, the SVDP legislation made clear that, where any amounts treated as tax exempt under the legislation were received or accrued by way of an inheritance or donation, that inheritance or donation was exempt from estate duty under the Estate Duty Act, 1955 or donations tax under the Income Tax Act, 1962 in the hands of the estate or the donor.
XI. Taxation of Nonresident Individuals
A. In General
Nonresident individuals (foreign citizens) are taxed in the same way as nonresident citizens — no distinction is made between the two in the domestic legislation. However, tax resident status is what determines whether an individual is taxed on worldwide income or only on South African source income — see X.B, above, for a discussion on residency.
Nontax resident individuals are subject to tax in South Africa on income from a South African source. They do not have to be physically present in the country to be subject to tax. There are exceptions to this general rule, which may result from exemptions in the domestic legislation or the terms of an applicable tax treaty.
South Africa has tax treaties with more than 80 countries and the relevant treaty must be referenced to determine any favorable treatment that may be available under its terms for nonresident aliens. For the texts and status of South Africa’s tax treaties, see International Tax Treaties.
For example, under the South Africa-U.S. tax treaty, individuals who are U.S. residents deriving income from independent professional or related services in South Africa are taxable only in the United States, unless they have a fixed base in South Africa where they perform those services, or unless they are present in South Africa for over 183 days in any 12-month period.[footnoteRef:494] Moreover, U.S. resident employees are also not subject to tax in South Africa if they are present in South Africa for 183 days or less in any 12-month period, provided certain other conditions are also met.[footnoteRef:495] Any remaining income is subject to tax at the same rates as those applicable to residents of South Africa. [494: South Africa-U.S. tax treaty, Art. 14 (independent personal services).]  [495: South Africa-U.S. tax treaty, Art. 15 (dependent personal services).] 

Furthermore, as discussed below, certain passive income, such as royalties, and the income of entertainers and sportspersons may be subject to withholding tax.[footnoteRef:496] [496: ITA, Part IIIA.] 

B. Business Income
South African-source business income derived by nonresident individuals is subject to tax in South Africa, unless it is exempt under the terms of an applicable tax treaty. Generally, the terms of many tax treaties exempt business income derived by a resident of the other contracting state from tax in South Africa if the nonresident has no fixed base or permanent establishment (PE) in South Africa. The income must be attributable to a PE to be taxable, if in South Africa, and nontaxable, if outside South Africa. Income that is not attributable to a PE could be taxable in South Africa if it is from a South African source.[footnoteRef:497] [497: For example, see South Africa-U.S. tax treaty, Art. 4 (definition of resident), Art. 5 (definition of permanent establishment), Art. 7 (taxation of business profits), and Art. 14 (independent personal services). There is no relief from paying the withholding tax with respect to visiting sportspersons and entertainers.] 

C. Investment Income
For all years up to 2011, nonresidents have not had to pay any tax on South African-source dividends, as these were exempt from tax. However, from April 1, 2012, a withholding tax was introduced on South African-source dividends. The implementation of this regime was delayed because certain tax treaties had to be renegotiated to take the new tax into account. The rate of the withholding tax was set at 10% initially, but it was increased to 20% in the 2017 budget (15% between the 2012 budget and the 2016 budget). Many tax treaties provide for a minimal or zero rate of source-state withholding for dividends received by residents of the other contracting state.[footnoteRef:498] [498: See, for example, South Africa-U.S. tax treaty, Art. 10.] 

Furthermore, from March 1, 2015, a withholding tax on interest of 15% applies to nonresidents receiving South African-source interest from certain sources. Previously, South Africa did not have any withholding tax on interest as a full exemption was granted to nonresidents with respect to such South African-source income.[footnoteRef:499] Interest was exempt provided the individual did not spend more than 183 days in the tax year in South Africa and did not carry on business through a permanent establishment in South Africa. [499: Part of the exemption for interest under the ITA, s. 10(1)(h), was repealed in 2015 and replaced with a withholding tax at the rate of 15%.] 

Nonresidents receiving royalties from South Africa are subject to a final withholding tax of 15%.[footnoteRef:500] A treaty may reduce the withholding rate to zero, as does the South Africa-U.S. tax treaty.[footnoteRef:501] [500: ITA, s. 35.]  [501: South Africa-U.S. tax treaty, Art. 12.] 

D. Capital Gains
Capital gains tax is applicable with respect to capital gains realized on any asset of a South African resident, but only with respect to the following assets of a nonresident individual: 
(i) Immovable property in South Africa;
(ii) Any interest in or right to immovable property in South Africa; and
(iii) Any asset that is attributable to a permanent establishment of the nonresident in South Africa.[footnoteRef:502] [502: ITA, Eighth Schedule, para. 2.] 

While nonresident individuals will not be subject to capital gains tax on any assets other than those listed above at (i), (ii) and (iii), the meaning of interest in the context of immovable property could bring gains made on the disposal of certain shares into the South African tax net.[footnoteRef:503] This will occur where the nonresident individual (alone or together with a connected person[footnoteRef:504]) holds at least 20% of the equity shares of a South African company or of the ownership or the right to ownership of a South African entity, and 80% or more of the market value of the shares, or ownership or vested interest (if the entity is a trust) is attributable directly or indirectly to immovable property situated in South Africa.[footnoteRef:505] [503: Paragraph 64B of the Eighth Schedule provides for a participation exemption, in terms of which a capital gain or capital loss arising on the disposal of equity shares in a foreign company must be disregarded provided certain requirements are met, including that the shares be disposed of to a nonresident other than a CFC. This participation exemption will also not apply should the interest held be disposed of to a connected person. This provision is aimed at countering the tax-free disposals of the foreign operations of resident companies to their nonresident connected persons.]  [504: For guidance on the definition of “connected person,” see Interpretation Note 67 (Issue 4), dated January 28, 2020, available at https://www.sars.gov.za/wp-content/uploads/Legal/Notes/LAPD-IntR-IN-2012-67-IN67-Connected-Persons.pdf.]  [505: Since South Africa has an extensive tax treaty network in place, it is important that the definition of “immovable property” contained in the Eighth Schedule be aligned with the definition thereof in the OECD’s Model Tax Convention to avoid any anomalies. SARS has issued the ninth edition of its Comprehensive Guide to Capital Gains Tax (the Guide). In the Guide, it interprets the term “immovable property,” as it appears in “immovable property situated in the Republic,” in the context of both Section 9H of the Income Tax Act and Article 13.1 of the tax treaty between South Africa and the Netherlands. Mineral and Prospecting Rights are included in this definition of immovable property.In addition, Section 35A of the Income Tax Act imposes a withholding tax on a nonresident seller of immovable property in South Africa, subject to certain exclusions. One of these exclusions provides that the purchaser does not need to withhold tax in respect of any deposit paid “until the agreement for that disposal has been entered into.”To address the risk of tax being withheld in instances where the sale is subject to suspensive conditions that are subsequently not fulfilled, the wording of this exclusion was amended by Taxation Laws Amendment Act 25 of 2015 by substituting the phrase “has been entered into” with the phrase “has become unconditional.”] 

Pursuant to the Taxation Laws Amendment Bill, 2023, important changes were introduced regarding the application of paragraph 64B of the Eighth Schedule to the Income Tax Act, which contains the foreign capital participation exemption. Under the current rules, an exempt capital gain can materialize in two circumstances, namely: 
(i) Scenario 1: where the resident sold the shares to a third party, or
(ii) Scenario 2: where a capital gain arose out of a return of capital by the foreign company.
One of the other requirements for disposal in the first scenario is that the seller must have held the shares for at least 18 months prior to the sale. While there had been no minimum holding period regarding the second scenario, the 18-month minimum holding requirement for the first scenario is now required in cases where the second scenario applies. This amendment applies in respect of any foreign return of capital received or accrued on or after January 1, 2024.
Further requirements were also introduced in the case of a disposal of shares to a third party, as indicated in scenario one, above. Currently one of the other requirements is that the third party must be a non-resident and one that is not also a controlled foreign company in relation to any South African resident, nor a connected person in relation to the seller. Additional requirements now include that the purchaser be neither: 
(i) A non-resident company that formed part of the same group of companies (for tax purposes) as the seller during a period of 18 months prior to the sale, nor
(ii) A non-resident company, the shareholders of which immediately after the disposal are substantially the same as the shareholders of any company in the group of companies that disposed of the shares.
This amendment was deemed to come into operation on November 1, 2023, being the date that the Taxation Laws Amendment Bill, 2023 was tabled in Parliament, and applies to any disposals on or after that date.
As stated above, nonresident persons are subject to capital gains tax with respect to gains or losses made when immovable property or an interest in immovable property in South Africa is disposed of. To ensure payment, this tax is collected by way of withholding at source. The purchaser or selling agent has the onus of withholding the tax from amounts remitted to the seller. The withholding is an advance payment of the final tax liability and is calculated on the gross amount remitted. The rate is dependent on the status of the seller, i.e., it is 7.5% if the seller is an individual, 10% if the seller is a company, and 15% in the case of a trust. The withholding at source also applies where the holding in immovable property is held indirectly, for example, through the holding of shares, as discussed above.
Example: If the proceeds of the disposal of immovable property in South Africa by a foreign company are R1 million, the withholding tax would be R100,000. The actual tax liability would be R43,200, assuming a net capital gain of R200,000 (R200,000 × 80% inclusion × 27%).
Some relief may be available where, for example, the final liability is zero or considerably less than the amount to be withheld. However, for such relief to be available, a directive is required from the Commissioner for SARS and the burden of proving the final liability to be less than the amount of the withholding rests with the nonresident seller. It is unlikely that any relief will be obtained under one of South Africa’s tax treaties, as most of these are defined broadly enough to ensure that a gain on the disposal of immovable property may be subject to tax where the immovable property is situated.[footnoteRef:506] [506: Roeleveld, South African Withholding Tax: Adverse Consequences for Nonresidents, 21 British Tax Rev. 447 (2006).] 

E. Directors’ Fees
Many nonresident individuals that derive directors’ fees from a South African tax resident company believe that because they are nonresident and pay tax in their country of residence on such fees they are not liable for tax in South Africa. This is a common misconception as nonresident individuals remain taxable on South African-sourced income, subject to tax treaty relief.
As noted above, another misconception is that this general rule similarly applies to income derived from directors’ services. Due to the nature of directors’ services that makes it difficult to ascertain the place where they perform their duties, the South African common law position is that the source of directors’ fees is where the head office of the company is situated irrespective of the place where the director resides or performs the services.
Although ‘head office’ is not specifically defined in the context of director’s fees, SARS Interpretation Note 6, which deals with the place of effective management, defines the term as ‘the place where a company’s senior management and their direct support staff are located or, if they are located at more than one location, the place where they are primarily or predominantly located. A company’s head office is not necessarily the same as the place where the majority of its employees work or where its board typically meets.’
The Interpretation Note also states that ‘members of senior management may operate from different locations on a more or less permanent basis. In these situations, the members may participate in meetings via telephone or video conferencing rather than being physically present at meetings in a principal location. In these situations, the head office would normally be the location, if any, where the highest level of management (for example, the managing director and financial director) and their direct support staff are located.’
Once it has been established in terms of domestic law that South Africa has taxing rights regarding particular directors’ fees due to the fact that the head office to which they relate is located in South Africa, the tax treaty between South Africa and the relevant director’s country of residence should be considered to determine whether South Africa can enforce such taxing right.
South Africa’s tax treaties largely follow the OECD’s Model Tax Convention. Article 16 of the Convention provides that ‘Directors’ fees and other similar payments derived by a resident of a contracting state in his capacity as a member of the board of directors of a company which is a resident of the other contracting state may be taxed in that other state.’
Accordingly, taxing rights regarding directors’ fees are generally awarded to South Africa if the company on whose board the director serves is tax resident in South Africa, irrespective of where the director is tax resident or where he renders the relevant services.
Another misconception is that, where the directors render services from inside and outside South Africa for a South African company, they often believe that they can rely on Section 10(1)(o)(ii) of the ITA, which affords a tax exemption of R1,250,000 for income derived from foreign services if a certain amount of time is spent outside South Africa (183 full days in total during any 12 months, of which 60 days are continuous). Section 10(1)(o)(ii), however, only applies if the person rendering the services is an ‘employee.’
It is often assumed that because the Fourth Schedule contains a definition of ‘employee,’ which includes a director of a private company, directors can rely on Section 10(1)(o)(ii) to exempt any portion of directors’ fees that relates to services rendered outside South Africa.
However, as Section 10(1)(o)(ii) appears in the main body of the ITA, the definitions in the main body of the ITA should be applied and the definition, which is provided in the Fourth Schedule, cannot be relied upon. As ‘employee’ is not defined in the main body of the ITA, the general rules of interpretation would apply, which requires that the term must be given its ordinary meaning. An ‘employee’ under the common law excludes an independent contractor or self-employed person, with the result that SARS regards directors in their capacity as such as holders of an office, not employees, and to the extent that they earn directors’ fees, such fees do not qualify for the exemption under Section 10(1)(o)(ii).
Consequently, directors’ fees derived by nonresident directors from South African resident companies whose head office is located in South Africa will generally be subject to income tax at marginal income tax rates and depending on whether the director is an executive or non-executive director, employees’ tax may need to be withheld or the fees may be subject to value added tax.
F. Foreign Entertainers and Sportspersons
Entertainers and sportspersons are governed by Sections 47A to 47K and are subject to a fixed and final withholding tax of 15% on gross remuneration/fees for their activities/performances in South Africa, even if their fees are routed through a company. These sections of the ITA largely align with Article 17 of the OECD model treaty.
G. Other Income
Other types of income, such as that derived by owners or charterers of ships and aircraft, may be fully excluded from taxation in South Africa (i.e., the country of source) in favor of taxation in the country of residence.[footnoteRef:507] Pursuant to Section 33 of the ITA, a 10% presumptive tax on amounts payable to a nonresident or his or her agent is payable subject to the submission of accounts indicating otherwise. This will not apply if an applicable tax treaty determines that the income concerned may not be taxed in the source state. The persons affected by this rule are nonresidents who embark passengers or load livestock, mail or goods in South Africa, as owners or charterers of ships or aircraft, and the 10% is payable on any amounts derived from such sources. [507: See, e.g., South Africa-U.S. tax treaty, Art. 8.] 

H. Estate Duty
For a discussion of the estate duty, see XII.A., below.
I. Method of Taxation
Nonresident individuals who are subject to tax in South Africa must prepare and submit a tax return in the same manner as resident individuals. There is no separate filing system applicable to nonresidents. The only exception is where final withholding taxes are payable, as these are withheld at source and only net amounts remitted to nonresidents. The withholding tax on the proceeds from the disposal of immovable property is not a final tax and, therefore, a tax return must be submitted in order to calculate the tax that is actually due on the capital gain. If a nonresident individual fails to submit a return, the withholding tax becomes a final tax. This would potentially be to the detriment of the nonresident if the amount withheld exceeded the tax that would otherwise be due on the capital gain realized. The excess tax paid would be refundable on assessment. See the discussion at IV.B.4.c., above.
XII. Inheritance and Gift Tax
A. Estate Duty
1. Liable Persons
Individuals who are ordinarily resident in South Africa are subject to estate duty on their worldwide assets.[footnoteRef:508] Nonresidents are subject to South African estate duty on their South African assets, unless an applicable estate duty treaty provides relief. The Estate Duty Act, unlike the Income Tax Act (ITA), only refers to two types of person, namely those who are ordinarily resident and those who are not. The act of dying also gives rise to a deemed disposal for capital gains tax purposes, which means that two taxes are payable on death, estate duty and normal tax which includes capital gains tax. [508: Estate Duty Act of 1955, ss. 2 and 3.] 

South Africa has concluded estate duty treaties with Botswana, Lesotho, Swaziland, the United Kingdom, the United States, and Zimbabwe. Two other estate duty treaties with Canada and Sweden terminated on September 23, 1985 and January 1, 2005, respectively.
2. Territorial Scope
All assets worldwide of individuals ordinarily resident in South Africa are potentially subject to estate duty. Certain exemptions are available, as discussed at 3., below.
Individuals not ordinarily resident will be subject only to estate duty on South African situs assets.
3. Taxable Base
a. Taxable Property
All assets, both tangible and intangible, form part of taxable property for estate duty purposes. Limited interests, such as usufructs and fiduciary interests, are included in the definition of property and are valued according to specific formulae.[footnoteRef:509] [509: Estate Duty Act, s. 5.] 

Proceeds from life insurance policies on the life of the deceased are also included. Certain policies are excluded where, although they are policies on the life of the deceased, no premiums were paid by the deceased and the estate does not benefit from the proceeds.[footnoteRef:510] [510: Estate Duty Act, s. 3.] 

Donations made inter vivos are not included in the estate as they will already have been subjected to tax (see XII.B., below).
b. Exemptions
Foreign assets held by a deceased who was ordinarily resident that were acquired by inheritance from a nonresident or by donation from a nonresident donor are exempt. Another exemption is available with respect to property of the deceased that was acquired before he or she became ordinarily resident in South Africa for the first time.[footnoteRef:511] [511: Estate Duty Act, s. 4(e).] 

c. Deductible Liabilities
Generally, most liabilities existing at the date of death are deductible, including in particular mortgages over immovable property, loans, debts, and any taxes due with respect to the last tax return of the deceased. Winding up costs and executor’s remuneration are also deductible from the gross estate.[footnoteRef:512] [512: Estate Duty Act, s. 4.] 

d. Personal Allowances
An important deduction/allowance is for any transfers of property to or for the benefit of a surviving spouse. This means that the estate duty applicable to assets so transferred is deferred until the death of the surviving spouse.[footnoteRef:513] [513: Estate Duty Act, s. 4(q) and s. 1 (definition of spouse).] 

There is also a deductible allowance (abatement) of R3.5 million for all estates. This R3.5 million is increased to R7 million for the second dying spouse less any utilized portion of the first R3.5 million in the deceased spouse’s estate.
Comment: A good estate plan would ensure that all property, except for the abatement of R3.5 million, transfers to the surviving spouse. The estate duty would then be reduced to zero by the allowance.
4. Tax Rates
The rate of estate duty was changed from 25% to 20% in 2001 to alleviate the double taxation (estate duty and capital gains tax) on the same asset. The dutiable estate, which is arrived at after taking into account all exemptions, deductions and allowances, is taxed at the rate of 20%. Estate duty increased from 20% to 25% for the value of estates exceeding R30 million as of March 1, 2018. The first R30 million is taxed at 20% and amounts above this are taxed at 25%.[footnoteRef:514] [514: The revenue collected from estate duty remains very low. In 2022–2023, it was only 0.22% of total tax revenue.] 

B. Gift Tax
1. Liable Persons
Gift tax in South Africa is known as donations tax. It is payable by resident individuals and companies. It is embodied in the ITA and, therefore, uses the same definition of resident as that in the ITA. This definition covers persons who are ordinarily resident and persons who are resident under the physical presence test.[footnoteRef:515] Likewise, resident companies comprise companies that are incorporated in South Africa as well as companies that are effectively managed in South Africa. [515: ITA, s. 1 (definition of resident).] 

2. Territorial Scope
Only residents of South Africa pay donations tax. Such residents pay the tax on all assets gratuitously disposed of wherever in the world they are situated. There is, however, an exemption for donations of property that was acquired before the donor became resident in South Africa for the first time or that was acquired by inheritance or donation from a nonresident.
3. Taxable Base
a. Taxable Property
All property donated, whether tangible or intangible, is subject to donations tax. If the Commissioner for the South African Revenue Service (SARS) is of the opinion that property was sold for insufficient consideration, the shortfall will be subject to donations tax.[footnoteRef:516] [516: ITA, s. 58.] 

As with estate duty, limited interests donated are valued according to specific formulae.
b. Exempt Transfers
The following transfers are exempt from donations tax: 
(i) Donations made by companies not considered to be public companies, up to R10,000 per year;[footnoteRef:517] [517: ITA, s. 56(2)(a).] 

(ii) Donations between spouses;[footnoteRef:518] [518: ITA, s. 56(1)(a) and (b).] 

(iii) Bona fide maintenance payments;[footnoteRef:519] [519: ITA, s. 56(2)(c).] 

(iv) Donations to public benefit organizations;[footnoteRef:520] [520: ITA, s. 56(1)(h).] 

(v) Donations made by companies considered to be public companies for tax purposes;[footnoteRef:521] [521: ITA, s. 56(1)(n).] 

(vi) Property disposed of under and in pursuance of any trust;[footnoteRef:522] and [522: ITA, s. 56(1)(l).] 

(vii) Donations between companies forming part of the same group of companies.[footnoteRef:523] [523: ITA, s. 56(1)(r).] 

c. Deductible Liabilities
If an asset is encumbered by a liability, only the net amount will be subject to donations tax.
d. Personal Allowances
Individuals are allowed an annual exemption of R100,000 each year. There is no provision for a carryforward of unutilized allowance.
4. Tax Rates
The tax rate for donations tax is 20% of the market value of the property donated. To limit any staggering of donations to avoid the higher estate duty rate, any donations above R30 million in one tax year are also taxed at 25% as of March 1, 2018. This means that, unlike estate duty, which is calculated on the net estate, donations tax is levied on the gross amount (after the annual exemption). The donation of property also gives rise to capital gains tax on the same property. To alleviate this burden, a portion of the donations tax paid may be added to the base cost of the property in calculating the capital gain.
XIII. Inter-Company Pricing
A. Scope of the Provision
South Africa’s transfer pricing legislation is set out in Section 31 of the Income Tax Act, 1962 (ITA), and came into effect on July 1, 1995. Section 31 contains anti-avoidance provisions in the form of transfer pricing adjustments that apply to interest incurred at excessive rates or interest paid on excessive amounts of debt (thin capitalization) by taxpayers in relation to foreign funding by connected persons (i.e., related persons).[footnoteRef:524] With the finalization and publication of SARS Interpretation Note (IN) 127 on January 17, 2023, SARS has also accepted the proposal for the transfer pricing rules to apply to both connected persons as well as associated enterprises. The definition of an associated enterprise as contained in Section 31X follows the definition provided in Article 9 of the OECD Model Tax Convention.[footnoteRef:525] [524: For guidance on the definition of a “connected person,” see SARS Interpretation Note 67 (Issue 4), dated January 28, 2020, available at https://www.sars.gov.za/wp-content/uploads/Legal/Notes/LAPD-IntR-IN-2012-67-IN67-Connected-Persons.pdf.]  [525: Following on from the release of IN 127, Interpretation Note (IN) 128 was issued by SARS on April 17, 2023. It provides further guidance on the definition of an “associated enterprise.” Available at: www.sars.gov.za/wp-content/uploads/Legal/Notes/Legal-IN-128-Definition-of-associated-enterprise.pdf.] 

SARS Practice Note 2 (dated May 14, 1996) and Practice Note 7 (dated August 6, 1999) serves to provide taxpayers with guidance on how SARS interprets the applicable legislation. Practice Note 2, which was withdrawn on August 5, 2019, covered thin capitalization while Practice Note 7 deals with transfer pricing. Practice Note 2 was subsequently replaced by a Draft Interpretation Note of March 22, 2013, effective for assessment years commencing on or after April 1, 2012.[footnoteRef:526] [526: ITA, s. 31 is brief, covering less than two pages. It is bolstered by a Draft Interpretation Note, dated March 22, 2013, “Determination of the taxable income of certain persons from international transactions: thin capitalization,” which replaced Practice Note 2, and Practice Note 7 (dealing with all other aspects of transfer pricing). This draft has not been finalized. According to an interim report, dated December 23, 2014, setting out its position on the Organisation for Economic Cooperation and Development (OECD) Base Erosion and Profit Shifting (BEPS) action plan, the Davis Committee believed the current Practice Note 7 contained unclear documentation guidelines for taxpayers in South Africa. This was addressed by the addition of an addendum to Practice Note 7. The record requirements of this Practice Note (including the addendum) were replaced by the record requirements of Notice 1334, published in the Government Gazette No. 40375, dated October 28, 2016, available at https://www.sars.gov.za/wp-content/uploads/Legal/SecLegis/LAPD-LSec-TAdm-PN-2016-05-Notice-1334-GG-40375-28-October-2016.pdf.] 

Currently, Section 31 does not apply to domestic transfer pricing. However, with the amendment of the transfer pricing rules in November 2006, Sections 80A to 80L were incorporated into the ITA. Section 80A deals with impermissible tax avoidance arrangements and its anti-avoidance rules require all transactions (including domestic transactions) to be conducted at arm’s length. Section 80A, therefore, indirectly makes provision for domestic mispricing.
During 2014 and 2015, focused anti-avoidance rules that limit the deduction of interest incurred in respect of debt used to fund certain reorganization transactions (Section 23N), as well as interest paid to connected persons where such interest is not taxed in South Africa in the hands of such recipients (Section 23M), were introduced into the Income Tax Act.[footnoteRef:527] [527: IN 127, released on January 17, 2023, has confirmed that the pricing of an intra-group loan will be considered arm’s length if it adheres to the arm’s length principle as detailed in the OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administration. The arm’s length principle should be applied as far as possible in considering all economically possible situations in respect of the transfer pricing implications on financial transactions. Further IN 127 also explains that before the effect of the Section 23M and 23N limitations on the deductibility of interest are considered, the transfer pricing rules must have been applied to examine the arm’s length form of the intra-group financial transaction. Some key issues identified in IN 127 include: all safe harbor and risk harbor provisions have been removed. The primary focus is now on proving a particular transaction will fall within the arm’s length parameters. Bank opinions and quotations no longer provide comparable support. It is opined that term sheets do not constitute a formal loan offer and making use of this option is not based on comparison of actual transactions therefore represents a move away from the arm’s length approach based on comparability. A transfer pricing analysis of the intra-group debt is required to be pre-formed at the time of the debt approval, however, in addition to this initial analysis, IN 127 also expects a suitability analysis to be performed intermittently regarding the level and cost of the debt. The only guidance provided as to regularity of the analysis is that the frequency and timing will depend on the nature of the business of each taxpayer and the amount of change and variability it experiences. For other, related key issues, see IN 127 available at https://www.sars.gov.za/wp-content/uploads/Legal/Notes/Legal-IN-127-Determination-of-the-taxable-income-of-certain-persons-from-international-transactions-Intra-group-loans.pdf.] 

Amendments to Section 23M were later enacted pursuant to ITO Taxation Revenue laws Amendment Act 17 of 2023, in order to provide clarity on its application, as well as its interaction with the ITA, 1962. As from January 1, 2024, the following changes are effective: 
 Section 23M (1) – Adjusted taxable income as referred to in this section is clarified to indicate that this term only refer to the balance of assessed losses carried forward from a taxpayer’s prior year of assessment to be added back. This will remove the current conflict with Section 20 of the ITA. National Treasury has also proposed providing a more definitive definition of creditor for this subsection; 
 Section 23M (2) – Interest withholding tax reduction is only allowable when the interest is paid to a non-resident creditor; 
 Section 23M (6) – Where a creditor obtains funds to then lend to a taxpayer from a South African bank, the transaction will also qualify for the exemption provided for in Section 23M (6)(a); 
 Section 23M (7) – Capital gains are to be included in a taxpayer’s income as interest received under Section 23M in a year of assessment. Previously, only capital losses were provided for. 
Both provisions apply an interest limit based on the ratio between the particular interest and a tax proxy for interest-adjusted earnings before interest, taxes, depreciation, and amortization (EBITDA). The deductible interest ratio applied in these provisions is based on a formula that varies according to changes in the repurchase rate set by the South African Reserve Bank.[footnoteRef:528] [528: The 2021 draft Taxation Laws Amendment Bill provides further insight regarding the tax treatment of excessive debt financing so that South Africa’s rules align more closely with the OECD/G20 BEPS Action 4 recommendation. The following proposals have been put forward by National Treasury in the 2021 draft Taxation Laws Amendment Bill: • An expansion of the definition of “interest” beyond the current definition contained in Section 24J of the Act to also include foreign exchange gains and losses taken into account in determining taxable income in terms of Sections 24I(3) and 24I(10A);• The percentage of “adjusted taxable income” to be fixed at 30% as opposed to being flexible and linked to the repo rate;• A broadening the scope of the application of Section 23M to include back-to-back loans within a chain of companies that are in controlling relationships with each other; and• Where a resident debtor makes an interest payment and the payment attracts the withholding tax on interest at a rate higher than zero, a portion of the deduction of the interest expense will be subject to Section 23M.The National Treasury is of the view that the present definition of ‘interest’ is too narrow and that the adoption of these proposed changes will bring South Africa more in line with the OECD/G20 BEPS recommendations. The limitation on the interest expense will be 30% of adjusted taxable income. Adjusted taxable income is currently calculated as below: Starting Point:Taxable Income (before applying section 23M)(Less):Interest received or accruedControlled Foreign Company incomeRecoupments on capital allowance assetsPlus:Interest incurred that is allowed as an expenseCapital allowancesAssessed lossesComment: National Treasury has noted that the fixed ratio limitation of 30% on adjusted taxable income should not result in a major difference as the current formula yields a 30% restriction on interest allowable as an expense, however, this is achievable because the current repo rate is so low. The low repo rate is unlikely to continue for much longer. While Interpretation Note (IN) 127, introduced in early 2023 provides guidance on interest limitation, specifically in relation to sections 23M and 23N of the ITA, the Note is not legally binding. As of the current date, National Treasury has still not finalized the tax treatment of excessive debt financing, but proposals have been made.] 

B. Determination of Arm’s-Length Price
The fundamental principle underpinning South African transfer pricing legislation, since inception, is the arm’s length principle as set out in Article 9 of both the United Nations Model Double Taxation Convention between Developed and Developing Countries and the OECD Model Tax Convention on Income and on Capital. The principle is reinforced by the UN Practical Manual on Transfer Pricing for Developing Countries and the OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations.
The regulations contained in Practice Note 7 for Section 31 essentially summarize the OECD transfer pricing rules. The hierarchy of approaches used by the OECD must be applied in determining the arm’s-length price for a particular transaction.
As referenced above SARS introduced Interpretation Note (IN) 127 on January 17, 2023, which provides guidance on the application of the arm’s length principle within an intra-group context, as well as addressing the consequences for taxpayers if an intra-group loan is incorrectly priced after applying the arm’s length principle. Some of the factors SARS will consider when determining whether a transaction is at arm’s length or not include: 
Whether the taxpayer is thinly capitalized;
The repayment terms, interest rate charged, and/or other terms included in the loan contract relative to terms included in a loan contract between independent parties; and
The duration of the loan term relative to an arm’s length loan.
To measure the conditions and economically relevant circumstances of a transaction relative to one conducted on arm’s length terms, comparative and functional analyses must be performed. When performing functional analysis on transactions, the conditions and economically relevant characteristics detailed in IN 127 must be applied from both the lender’s and borrower’s perspective. With reference to the borrower, this will include consideration of the borrower’s ability to service the debt, and the risks related to the borrower’s acceptance and use of the funds. Factors from the lender’s perspective will include consideration of, amongst other things, the risks that the debt arrangement carries for the lender. IN 127 highlights the significance of credit ratings as a measuring tool, as this is one of the most important criteria an independent lender makes use of when assessing a borrower’s creditworthiness.
Comparative analysis of the transaction will include use of such methods as the comparable uncontrolled price method, loan fees and charges approach, the cost of funds approach, the credit default swaps approach, economic modelling approach, and the bank opinion approach.
If Section 31 is applied, the adjustment determined by the Commissioner (often in negotiation with the taxpayer, and subject to objection and appeal) is treated as a deemed dividend paid by the resident and being a distribution of an asset in specie as of January 1, 2015, by the South African company. This means that not only does the adjustment create a tax liability at the usual corporate rate of 27%, but the withholding tax of 20% is now also due thereon. This withholding tax is payable by the resident company and not the shareholder, which means that no tax treaty relief is available for the shareholder.
South Africa’s tax treaties, where applicable, provide for the occurrence of transfer pricing adjustments by the competent authorities of both countries. If an adjustment is initiated by the other country concerned, the Commissioner may — but is not generally required to — make a compensating adjustment in the South African tax return.
C. Documentation Requirements
South Africa is not a member of the OECD, but it has the status of a participant in the OECD Committee on Fiscal Affairs. As part of the G20/OECD Base Erosion and Profit Shifting (BEPS) Project, South Africa, as a G20 member, was an associate on equal footing alongside other OECD member countries. SARS represented South Africa in the OECD’s BEPS project and agreed to implement, as part of the minimum standards, several of the BEPS action points.
As base erosion and profit shifting became an area of concern, it was with this in mind that the Davis Tax Committee[footnoteRef:529] (DTC) was formed and provided with a detailed mandate to assess and appraise the South African tax system. In late 2014, the DTC produced its first provisional report, which included comments in relation to transfer pricing documentation.[footnoteRef:530] In line with the OECD, this report recommended that South Africa embrace rules that require large South African multinational groups with turnover in excess of R1 billion to make known their transfer pricing in a master file, local file and country-by-country report. [529: The Davis Tax Committee was formed in 2013 — it issued its final report in March 2018.]  [530: The required transfer pricing documentation that must be retained by taxpayers in South Africa is extensive as detailed in Notice 1334 of the Government Gazette No. 40375, available at https://www.sars.gov.za/wp-content/uploads/Legal/SecLegis/LAPD-LSec-TAdm-PN-2016-05-Notice-1334-GG-40375-28-October-2016.pdf.] 

Subsequently, as discussed below, SARS implemented Action Point 13 on country-by-country reporting (CbCR) of the G20/OECD BEPS project in a three-tiered approach.[footnoteRef:531] The Tax Administration Act provides the legal basis for country-by-country reporting (CbCR), where the term “international tax standard” has been included, covering CbCR. Regulations were gazetted in December 2016. For multinational enterprises with fiscal years starting on or after January 1, 2016, the first CbCR was filed with SARS on December 31, 2017. [531: The Competent Authority of South Africa signed the Multilateral Competent Authority Agreement on the Exchange of Country-by-Country Reports on January 27, 2016. In accordance therewith, SARS published revised regulations specifying the changes to the Country-by-Country Reporting Standard for Multinational Enterprises (MNEs) required for South Africa’s circumstances. Government Gazette No. 40516, December 23, 2016, available at https://www.sars.gov.za/wp-content/uploads/Legal/SecLegis/LAPD-LSec-Reg-2016-07-Regulation-R1598-GG40516-23-December-2016.pdf.] 

1. Country-by-Country Reporting
South African resident taxpayers forming part of a multinational group with a group consolidated turnover of R10 billion or more, are required to disclose information about their global operations in all countries where they do business. The threshold is 750 million euros where the ultimate parent company is non-South African.[footnoteRef:532] This information, referred to as a country-by-country (CbC) report, must be disclosed in the prescribed format and submitted to SARS together with the identity of the entity that has filed or will file the CbC report. The notification must be submitted to SARS within 12 months from the end of the relevant fiscal year.[footnoteRef:533] [532: All South African subsidiaries where the ultimate parent is non-South African are required to notify SARS of the identity and tax residence of the entity required to file the CbCR.]  [533: The CbC report, master files, and local files are effective for years of assessment commencing on or after January 1, 2016.] 

SARS has taken the necessary steps to enable these reports to be shared among the revenue authorities in the countries in which the group operates and is currently able to share the CbC reports submitted in South Africa with more than 50 countries. The CbC report is saved on the SARS system for internal use and for transmission to other tax jurisdictions in terms of the Multilateral Competent Authority Agreement (MCAA) and bilateral Competent Authority Agreement.[footnoteRef:534] [534: For a list of signatories of the CbC MCAA, See www.oecd.org/tax/automatic-exchange/about-automatic-exchange/CbC-MCAA-Signatories.pdf.] 

2. Master File
South African registered taxpayers that are the ultimate parent company of a multinational group are required to prepare a master file. The master file includes key information about the group’s global operations including, but not limited to, an overview of the business operations and important information on global transfer pricing policies.
Where a South African multinational (and in certain circumstances a South African entity that is part of a foreign multinational) is required to file a CbC report, they will also be required to file the master file as part of the CbC report. This is done electronically through the SARS' e-filing website.
Other South African companies are required to file a master file where aggregate cross border related party transactions exceed R100 million in aggregate (without offsetting transactions against each other) and fall within the definition of a ‘potentially affected transaction.’[footnoteRef:535] Where there is no filing requirement, companies will need to retain the master file and will only be required to submit it if the document is requested by SARS. [535: Notice 1334 of the Government Gazette No. 40375 (previously cited) introduces the new term ‘potentially affected transactions,’ which refers to all cross-border transactions with the connected persons as listed in Section 31, regardless of whether the terms and conditions of a transaction are different from the terms and conditions of an arm’s-length transaction. In other words, where the focus on preparing a transfer pricing policy is only on those transactions that are not at arm’s length, the transfer pricing documentation must now deal with all such connected party cross-border transactions.] 

3. Local File
In addition to the above requirements, registered South African taxpayers are now required to prepare a local file for submission to SARS. Local file(s) have detailed information and support the intercompany transactions that the local company engages in with its foreign related parties. This file is required per legal entity and is like the traditional transfer pricing document previously prepared, but the information typically included will need to be supplemented in line with the OECD prescribed requirements for a local file.
Over and above the local file(s), South African taxpayers with cross-border related party transactions that exceed R100 million per year (whether these are charged out or not) are required to keep significant additional records to support those individual categories of transactions which exceed R5 million.
Where a South African multinational (and in certain circumstances, a South African entity that is part of a foreign multinational) is required to file a CbC report, it will also be required to file the local file as part of the CbC report. This is done electronically by filing through SARS’s e-filing website.
Other South African companies are required to file a local file where aggregate cross-border related party transactions exceed R100 million in aggregate (without offsetting transactions against each other) and fall within the definition of a ‘potentially affected transaction.’ Where there is no filing requirement, companies will need to retain such documents and will only be required to submit these when requested by SARS.
D. Secondary Adjustments
1. Prior Rules
From the inception of transfer pricing in South Africa in 1995 until 2012 (April 1, 2012), a secondary adjustment[footnoteRef:536] was made in the form of a deemed dividend. With the advent of the dividends tax introduced on April 1, 2012, all secondary adjustments regarding transfer pricing and thin capitalization transactions made on or after this date were to be in the form of a deemed loan by the South African resident. This was in terms of Section 31(3) of the Income Tax Act. By virtue of this transaction, the taxpayer was deemed to have accrued interest at an arm’s length rate which was then subject to South African tax. [536: As per the OECD Transfer Pricing Guidelines, a secondary adjustment is defined as follows: ‘To make the actual allocation of profits consistent with the primary transfer pricing adjustment, some countries having proposed a transfer pricing adjustment will assert under their domestic legislation a constructive transaction (a secondary transaction), whereby the excess profits resulting from a primary adjustment are treated as having been transferred in some other form and taxed accordingly. Ordinarily, the secondary transactions will take the form of constructive dividends, constructive equity contributions, or constructive loans.’] 

2. Current Rules
South Africa amended its transfer pricing secondary adjustment regulations, effective January 1, 2015. As of January 1, 2015, any amounts outstanding by the connected nonresident person(s) — loan capital plus deemed interest on the loan — as of December 31, 2014, have been automatically converted to a deemed dividend. This deemed dividend is thus considered to have been a distribution of an asset in specie.
This distribution, in terms of Section 64EA(b), is liable for dividends withholding tax payable by the company at a rate of 20%. In accordance with Section 64K(1)(b), the dividends withholding tax must be paid to SARS by the last day of the month following the month in which the dividend was paid.
Pursuant to Section 31 of the Income Tax Act, as amended from January 1, 2015, secondary adjustments, subject to certain exceptions, are treated as either: 
In relation to a company, a deemed dividend consisting of a distribution of an asset in specie (referred to as deemed dividend in specie), which will be subject to 20% dividends tax; or
In relation to persons other than companies, as defined in Section 1 of the Income Tax Act, a deemed donation, which will be subject to 20% donations tax.
In relation to whether the deemed dividend in specie would be subject to relief in terms of a tax treaty, the Davis Tax Committee Interim Report (addressing base erosion and profit shifting in South Africa) stated the following:
‘It is suggested that the secondary adjustment should take into account the fact that, regardless of the relationship between the South Africa taxpayer and the counter-party, a transfer pricing adjustment is triggered as a result of economic value being transferred from South Africa for no, or inadequate, consideration. This transfer of economic value results in depletion of the asset base of the South African taxpayer; and a resultant potential loss of future taxable income for the Fiscus. For this reason, it is suggested that transfer pricing adjustments are economically similar to outbound payments of dividends to foreign related parties since they represent a distribution of value from South Africa to the foreign company. Therefore, the secondary adjustment mechanism should result in a tax equivalent to the proposed 20% withholding tax. For example, a tax similar to the old secondary tax on companies (STC) would be appropriate. Because it would be a tax levied on the South African company rather than on the foreign related party, no tax treaty relief would be available.’[footnoteRef:537] [537: Addressing Base Erosion and Profit Shifting in South Africa Davis Tax Committee Interim Report. The rate of dividends tax was subsequently increased to 20%.] 

While the report is not binding in law, it may give guidance as to how SARS may interpret and apply the respective amendments.[footnoteRef:538] [538: Furthermore, SARS indicated in its Comprehensive Guide to Dividends Tax that, based on views expressed in the judgment of Volkswagen of South Africa (Pty) Ltd. v. Commissioner for the South African Revenue Service, 70 SATC 195, dividends tax payable by a company on a dividend in specie or a deemed dividend in specie is a tax similar to the STC and therefore falls outside the ambit of the dividends article of a tax treaty. The importance of this statement is that the rate of 20% on the deemed dividend cannot be reduced in terms of the dividend article of a treaty as it is not the shareholder who bears the tax and who would ordinarily seek relief.] 

From a timing perspective, Section 31 of the Income Tax Act states that the deemed dividend in specie is declared and paid on the last day of the period of six months following the end of the year of assessment in respect of which that adjustment is made. This means that the withholding tax is due and payable to SARS by the last day of the month following the month during which the dividend is deemed to have been made (declared).
E. Advance Pricing Agreements
South Africa does not have an advanced pricing program (APA), but the government has proposed legislation to introduce one. Pursuant to the Taxation Laws and Amendment Bill, 2019, on July 31, 2023, National Treasury published draft legislation in the draft Tax Administration Laws Amendment Bill, 2023 for a proposed APA program. This draft bill references the inclusion of a chapter on the APA program in the Income Tax Act, 1962. The publication of this draft legislation follows the release on November 11, 2020, of a draft public discussion paper on the introduction of an APA program, together with SARS’s model draft legislative framework, released in 2021.
F. Competent Authority
1. Role and Functions
The Competent Authority in South Africa regarding tax treaties and the Multilateral Instrument (MLI) is the Commissioner for South African Revenue Services (SARS). The Commissioner may appoint designated representatives to perform the functions of the Competent Authority. This depends on the type of issue to be adjudicated on.
One of the roles of the Competent Authority is to assist where possible, using the Mutual Agreement Procedure (MAP), the successful settling of international tax disputes. Issues in this regard that the Competent Authority deals with include, but are not limited to: 
Transfer pricing adjustment requests;
Attribution of profits of a permanent establishment;
Dual residence of individuals and persons other than individuals;
Withholding tax levied beyond what is permitted by the applicable tax treaty;
Any other case in which a person considers that the taxation is not in accordance with the applicable tax treaty.
Further functions of the Competent Authority include the exchange of information with other tax jurisdictions, together with the assistance in collecting taxation related to bilateral tax treaties, Tax Information Exchange Agreements (TIEAs) and multilateral treaties. Representatives who form part of the Legislative Research and Development subdivision of SARS, which is housed within the Legal Counsel division, oversee all tasks relating to the Mutual Agreement Procedure (MAP) duties. These representatives do not need the assistance or permission of the tax officials who made the adjustments in question to resolve the MAP case before them. They operate with complete independence, although they may consult with relevant tax personnel to gain insight into the issue under consideration. The aim of the Competent Authority is to resolve requests from its counterparts in other jurisdictions, considering the specific provisions that address MAP within the applicable tax treaty. Some of the reasons these issues come about are economic and/or juridical double taxation, coupled with differing opinions as to the interpretation or application of a specific article within a tax treaty. Ultimately, the Competent Authority attempts on all counts to reinforce the good faith application of tax treaties.
2. Requests for Assistance
Where there is a disagreement by the taxpayer around the imposition of taxation by the other state as prescribed in the tax treaty, the taxpayer is allowed to raise the issue with the other state in the first instance. Should this fail, the taxpayer may then approach the Competent Authority in his/her/its country of residence, or the Competent Authority of the other state to ask for a MAP as per the relevant article in the tax treaty.[footnoteRef:539] [539: For further information, see SARS’ Guide on Mutual Agreement Procedures (Issue 3), dated March 20, 2020, available at https://www.sars.gov.za/wp-content/uploads/Ops/Guides/LAPD-IT-G24-Guide-on-Mutual-Agreement-Procedures.pdf.] 

Where SARS is the Competent Authority relating to a MAP request, there are certain information requirements that need to be met. Further information regarding these requirements, specific to the type of MAP request.[footnoteRef:540] [540: See Mutual Agreement Procedures (MAPs) — Minimum Information Requirements, available at https://www.sars.gov.za/wp-content/uploads/Legal/Agreements/LAPD-IntA-DTA-2015-03-Minimum-Information-Requirements-for-MAPs.pdf.] 

G. Recent Amendments
The Taxation Laws and Amendment Bill, 2019 introduced the ‘associated enterprise’[footnoteRef:541] definition which aligns South African legislation with global standards. The TLAB 2019 did not remove the connected person definition as contained in Section 31 — rather it added the definition of an associated enterprise, which became effective as of January 1, 2021.[footnoteRef:542] [541: Two enterprises are considered associated enterprises if one of the enterprises meets the conditions of Article 9, subparagraphs 1a or 1b of the OECD Model Tax Convention, with respect to the other enterprise. This includes an enterprise which could be the same person (such as a branch), that participates directly or indirectly in the management, control or capital of another enterprise (again potentially including the same person). As such, an associated enterprise definition includes more parties than a connected person definition would.]  [542: On April 17, 2023, SARS published Interpretation Note 128 to provide guidance in respect of the definition of the term “associated enterprise.” See www.sars.gov.za/wp-content/uploads/Legal/Notes/Legal-IN-128-Definition-of-associated-enterprise.pdf.] 

A transaction, operation, scheme, agreement or understanding must still fall within the four provided scenarios under Section 31(1)(a), but now the persons in relation to the affected transaction can be either a connected person or an associated enterprise. This may result in additional taxpayers being caught under this section, and multinationals transacting in South Africa should reanalyse Section 31 to determine if they now meet the associated enterprise definition.
XIV. Special Provisions Relating to Multinational Corporations
A. Foreign Family Foundations
Generally, foreign family foundations are not employed in South Africa. However, the treatment of income received by a South African resident from a foreign foundation will depend on whether the foundation is treated as a foreign company or a foreign trust. Mauritian and Isle of Man foundations are incorporated entities and therefore seen as foreign companies. As a foundation does not have shares, it will not be treated as a controlled foreign corporation. Any distributions from the foundation will depend on if they are viewed as capital or revenue in the foundation’s resident country. This will then determine the tax consequences in South Africa. It is possible that a capital return may be seen as fortuitous and therefore would not be taxable in South Africa. Revenue distributions are taxable.
B. Tax Haven Operations
Besides controlled foreign company or U.S. subpart F-type provisions (discussed in C., below), there are no specific provisions relating to operations in tax havens.
It is important to note that the South African Reserve Bank has considerable powers with regard to operations of South African residents in tax havens, whether active or passive. Reserve Bank permission is required to form an offshore subsidiary.
The tax authorities are taking a more assertive approach with regard to transfer pricing where the counterparty is resident in a tax haven. For instance, the company income tax form has a number of pointed questions relating to transactions with connected parties in tax havens. In common with other countries, the scope for diverting income in favor of tax havens has reduced in recent years.[footnoteRef:543] [543: Comment: During the sanctions period before the release of Nelson Mandela in early 1990, the government authorities, including the Reserve Bank, were tolerant with regard to tax haven operations, as these were deemed essential for the survival of the economy. This situation inevitably gave rise to entrenched habits of diverting income into havens on the pretext that it was essential to combat sanctions, while the true objective may have been to achieve tax and exchange control advantages.] 

South Africa has also entered into Tax Exchange of Information Agreements (TIEAs) with various tax haven countries with which it has no bilateral tax treaty. These agreements can be found on SARS website (www.sars.gov.za). See also International Tax Treaties.
C. Controlled Foreign Companies
The Income Tax Act has introduced the concept of controlled foreign companies (CFCs), i.e., Subpart F-type provisions under U.S. law.[footnoteRef:544] These are foreign resident companies (trusts cannot be CFCs) in which resident shareholders (individuals and companies) taken together hold over 50% of the votes or have the right to over 50% of the profits. [544: ITA, s. 9D.] 

Shareholders holding less than 5% of a listed foreign company are excluded when computing whether or not the 5% threshold is transgressed.[footnoteRef:545] [545: ITA, s. 9D(I) (definition of controlled foreign entity).] 

If more than 50% of a foreign company or its voting power is held by South African residents, any shareholder owning 10% or more of the entity is attributed his, her or its proportional share of the profits of the entity, subject to a credit for any tax imposed by the entity.[footnoteRef:546] [546: ITA, s. 9D(2).] 

The attribution rules will not apply provided a bona fide active trade is conducted by the CFC concerned. There are complex rules detailing what qualifies as a bona fide trade, according to various categories of trade including importing, exporting, insurance, and finance. Moreover, a properly equipped and staffed office is a prerequisite.[footnoteRef:547] [547: ITA, s. 9D(9)(b). Essentially, where the CFC, whether it is in a standard or a low tax jurisdiction, has been created and is operated for bona fide business purposes, there is no attribution. However, due to the technical nature of the exceptions, it is possible that even in bona fide cases, attribution could apply.] 

There are special rules in the case, inter alia, of interest, dividends and foreign exchange fluctuations, particularly where connected persons are involved.[footnoteRef:548] In the case of income in the nature of dividends, interest, royalties, rents, annuities, insurance premiums and similar income, related capital gains, and also foreign currency gains, the establishment of a bona fide office is not sufficient for exemption. No such income derived from a resident connected party, or from any resident that holds 5% or more of the CFC, is exempt from the attribution. [548: ITA, s. 9D(9)(b), (f) and (fA).] 

Where a foreign company is a CFC, the South African taxpayer must complete an IT10B form in respect of the foreign company’s income and, if necessary, even include some of the CFC’s income in its own taxable income.
Different rules apply when the IT10B form must be prepared and submitted to the SARS, depending on the number of CFC’s in relation to the particular taxpayer. If the number of CFCs in relation to a taxpayer is 10 or fewer, the relevant IT10B forms are required to be submitted to SARS together with the taxpayer’s annual tax return.
The SARS also allows for the information to be submitted in a consolidated schedule, obtainable from the SARS website, provided that all the required information on the IT10B form has been incorporated in the schedule. If the number of CFCs in relation to a taxpayer exceeds 10, however, the taxpayer is not required to submit the IT10B forms together with the annual tax return, but it is required to retain the forms for a period of five years after the date of submission of the tax return.
Comment: As a result, where the number of CFCs in relation to a taxpayer exceeds 10, some South African taxpayers are following the approach of not preparing the IT10B forms unless and until they are called for by SARS (for example, in the context of a tax audit). This can be dangerous in practice as the availability of reliable information needed to populate the IT10B forms will almost certainly reduce over time, increasing the chance of errors if the forms are only compiled several years after the year to which they relate. It is, therefore, in the taxpayer’s best interest to prepare the IT10B forms on an annual basis as even though they may not need to be submitted with the annual tax return, the SARS can still call for it in the future.
Where the income of a CFC does not meet the above requirements, recourse may be had to other relief provisions, not necessarily requiring an office. First, there is a form of foreign group relief with respect to non-dividend income within a 70% or greater group. Second, there is a form of foreign participation exemption with respect to dividends and capital gains from holdings of more than 20% provided various tests are met.
D. International Domestic Treasury Management Companies
A South African company that was regarded as an international domestic treasury management company was treated as a nonresident.[footnoteRef:549] This meant that it was exempt from tax on foreign dividends and foreign capital gains. In addition, it was not subject to the secondary tax on companies (STC). The current definition and dispensation for domestic treasury management companies was introduced in 2010. See the discussion at V.B.1.b., above. [549: ITA, s. 1 (definition of international domestic treasury management company).] 

E. Mandatory Disclosure of Reportable Arrangements
The Tax Administration Act, 2011 contains rules dealing with reportable arrangements. These rules require taxpayers who have entered into reportable arrangements to report the details of these arrangements to SARS. They set out information to be submitted and who must disclose or submit the information. The South Africa reportable arrangement rules were used as a benchmark in the final BEPS Action 12 recommendations on mandatory disclosure rules for aggressive tax planning arrangements. The rules provide that a participant (defined term) must report certain arrangements (defined term) to SARS. A participant can be a promoter or a person who directly or indirectly will derive a tax benefit or financial benefit from the arrangement, the Commissioner may be public notice, list any other person who is party to the arrangement to disclose the required information. All arrangements listed are covered whether cross-border or domestic and there is no differentiation.
An arrangement is a reportable arrangement if the following is present: 
(i) Contains provisions where the calculation of interest (defined term), finance costs, fees or any other charges is wholly or partly dependent on the assumptions relating to the tax treatment of that arrangement;
(ii) Has any of the characteristics contemplated in the GAAR legislation;[footnoteRef:550] [550: ITA, s. 80C (2).] 

(iii) Gives rise to an amount which is a deduction for income tax purposes but not an expense for purposes of financial reporting standards;
(iv) Gives rise to an amount which is revenue for financial reporting purposes but not for gross income for income tax purposes;
(v) Does not result in a reasonable expectation of a pre-tax profit for any participant; or
(vi) Results in a reasonable expectation of a pre-tax profit for any participant that is less than the value of the actual tax benefit.
Furthermore, an arrangement is a reportable arrangement if it is included in the list published by SARS in a public notice. To date, the following arrangements have been published by the South African government:
(i) Unlisted hybrid equity instruments with 10-year option dates;
(ii) Company share buybacks exceeding R10 million followed by share issues within 12 months;
(iii) Where a resident makes a contribution or payment to any non-resident trust to acquire a beneficial interest in the trust with a value exceeding R10 million;
(iv) Acquiring a controlling interest in a company which has or will have an assessed loss exceeding R50 million or directly or indirectly holds a controlling interest in the company who acquires the interest;
(v) An arrangement between a resident and a foreign insurer where the payment to the foreign insurer exceeds R5 million and any amounts payable to a beneficiary are determined by the value of particular assets of the foreign insurer;
(vi) An arrangement for rendering consultancy, construction, engineering, installation, logistical, managerial, supervisory, technical or training services to a resident or to a permanent establishment of a non-resident where the non-resident is physically present in South Africa to render the services and the expense exceeds R10 million and it is not remuneration as defined.
When an arrangement qualifies as a reportable arrangement there is an obligation to disclose this within 45 business days. Disclosure is not necessary where a participant has obtained a written statement from any other participant that they have already made disclosure.
Nondisclosure can result in a penalty of R50,000 for a participant, for each month that the failure to disclose continues (up to 12 months). The amount of the penalty is doubled if the anticipated tax benefit exceeds R5 million and tripled if it exceeds R10 million.
F. Global Minimum Tax
In October 2021, South Africa joined over 135 jurisdictions in endorsing the OECD Two-Pillar approach of the Base Erosion and Profit Shifting (BEPS) Inclusive Framework, but it has since expressed concern regarding the benefits of Pillar One for developing countries, whereas Pillar Two implementation is currently under consideration. As concerns Pillar 2, on February 21, 2024, a proposed draft Global Minimum Tax Administration Bill, 2024,[footnoteRef:551] was introduced in the National Assembly and made available for public comment until March 31, 2024. Simultaneous to this, National Treasury also released its draft position on the implementation of Pillar 2, the Globe Anti-Base Erosion Model Rules (GloBE), for public comment.[footnoteRef:552] Based on the draft Bill and National Treasury’s Explanatory Memorandum, South Africa intends to implement the GloBE Model Rules, as updated by Commentary and agreed to Administrative Guidance, by introducing an income inclusion rule (IIR) and a domestic minimum top-up tax (DMTT) on in-scope multinational enterprise groups. The Global Minimum Tax Administration Bill, 2024, once enacted, will be deemed to have come into effect on January 1, 2024, and be applicable to fiscal years beginning on or after that date. [551: Draft Global Minimum Tax Administration Bill, 2024, available at: https://saicawebprstorage.blob.core.windows.net/uploads/2024-Draft-Global-Minimum-Tax-Administration-Bill.pdf.]  [552: Draft Explanatory Memorandum on the Global Minimum Tax Bill, 2024, available at https://www.treasury.gov.za/public%20comments/DraftTBandDraftGMTB/Draft%20EM%20on%20Global%20Minimum%20Tax%20Bill%2021%20Feb%202024.pdf.] 

1. Income Inclusion Rule and Domestic Minimum Top-up Tax 
An ultimate parent entity (UPE) located in South Africa may be liable for the multinational top-up tax under the income inclusion rule (IIR) determined in accordance with Articles 2.1 to 2.3 of the GloBe Model Rules. The domestic minimum top-up tax (DMTT) according to the GloBe rules will apply but certain Articles of the rules will be disapplied in the calculation. The DMTT charges the total jurisdictional top-up tax so it is not necessary to allocate this amount between constituent entities. Charging provisions for IIR and UTPR are irrelevant to a DMTT. Top-up tax is computed for the jurisdiction as a whole, but it excludes income and taxes of investment entities, joint ventures and minority-owned constituent entities as the effective tax rate and top-up tax of these categories of entities must be computed separately. 
2. Covered Taxes
The top-up tax of domestic constituent entities of the multinational enterprise group (MNE) group will be equal to the sum of the DMTT jurisdictional Top-up Tax. This is based on the whole amount of the tax computed under Article 5.2.3 of the GloBe rules, irrespective of the Ownership Interests held in the Constituent Entities located in South Africa by any parent Entity of the MNE group. Allocation of taxes to a permanent establishment (Article 4.3.2(a)), controlled foreign company (CFC) (Article 4.3.2(c)) and to hybrid entities (Article 4.3.2(d)) are disregarded under the DMTT. Taxes on dividends or other distribution that would otherwise be allocated to a distributing DCE (Article 4.3.2(e)) are also excluded from the DMTT calculation. 
3. Interpretation
The wording of the draft legislation proposes an ambulatory approach to applying the GloBE Model Rules and commentary – applying “consistently with” the most recent commentary and Administrative Guidance. Where there are inconsistencies, the policy intention is that the Commentary and Administrative Guidance should modify or override the GloBE rules. 
4. Safe Harbor
The GloBe Commentary on the Qualified Domestic Top-up Tax Safe Harbour will not apply.
Comment: Commentary and debate is still required on the Bills that have only recently been released which means, therefore, that further discussion is not available at time of writing. Nonetheless, it bears noting that there are 234 MNEs headquartered in South Africa that are listed on the Johannesburg Stock Exchange, of which 17 (2.3%) meet the threshold for the application of the GloBE rules. Of these only about one-half would be exposed to the top-up tax adjustment. As such, the global minimum tax is not anticipated to result in a significant increase in the collection of taxes under the IIR but would prevent loss of tax revenue to other countries. 
XV. Avoidance of Double Taxation
A. Foreign Tax Credits
Foreign tax that is paid on foreign-source income received by or accrued to any South African resident (individual or corporation) may be credited against the taxpayer’s normal South African tax liability. The credit, which is referred to as a rebate, cannot exceed the total South African tax with regard to the same income (i.e., total normal tax x taxable foreign income/total taxable income), computed on the last day of the tax year based on the average rate of the Rand for that year.[footnoteRef:553] Any excess qualifying foreign taxes that cannot be utilized in a given tax year may be carried forward for a maximum period of seven years. [553: ITA, s. 6, 6 quat and 6 quin.] 

To claim a foreign tax rebate, the taxpayer must be a South African resident, the foreign income must be included in the taxable income of the taxpayer in the year of assessment, and documentary proof must be provided to the South African Revenue Service (SARS) that a non-refundable foreign tax was paid. The claim for a foreign tax rebate is made on a taxpayer’s annual income tax return.
A worldwide or overall basis of the computation of the foreign tax credit is used in that all foreign income and all foreign tax credits are aggregated. This means, for instance, that foreign-source income bearing a relatively high rate of tax can be set off against foreign-source income bearing a low rate, to the advantage of the South African taxpayer.
For those situations where a foreign tax does not qualify for the rebate method, a deduction from taxable income is available instead, upon a taxpayer’s election. Typically, the deduction will be applied in circumstances where there is no tax treaty between South Africa and the foreign jurisdiction, and the latter has levied a tax on the income of a South African resident derived in South Africa or the income has been deemed to be sourced to South Africa when in fact the actual source is abroad. The deduction method is subject to the same conditions as apply to the rebate method, except that the amount of the deduction is limited to the amount of income on which the non-qualifying foreign tax was levied.
B. Tax Treaties
For the text and status of South Africa’s tax treaties and other tax-related agreements, see: www.sars.gov.za/legal-counsel/international-treaties-agreements/double-taxation-agreements-protocols/. See also International Tax Treaties.
1. Creation and Status of Tax Treaties
Section 108 of the Income Tax Act provides the authority for entering into tax treaties. The national executive (or cabinet), headed by the President of South Africa, is responsible for the negotiating and signing of all international agreements. The national executive may enter into any agreement with the government of another country with a view to the prevention, mitigation or discontinuance of the levying, under the laws of South Africa and such other country, of tax in respect of the same income, profits or gains and losses, or tax imposed in respect of the same donation, or to the rendering of reciprocal assistance in the administration of and collection of taxes under the said laws of South Africa and the other country. As soon as such an agreement is approved by parliament as contemplated in section 231 of the Constitution and published in the Government Gazette the agreement will have effect as if enacted in the ITA and is binding on South Africa. Currently South Africa has entered into more than 80 tax treaties and more than 20 tax information and exchange agreements, among other agreements.[footnoteRef:554] [554: Other agreements include the FATCA Intergovernmental Agreement with the United States, Multilateral Mutual Administrative Assistance agreements, bilateral competent authority agreements on the common reporting standard and country-by-country reporting and the MLI.] 

2. Tax Treaty Administration Measures
Section 185 of the Tax Administration Act sets out provisions for tax recovery on behalf of foreign governments. It also allows requests for conservancy and collection of tax debt. Many of South African tax treaties follow Articles 25, 26, and 27 of the OECD Model. There have been a few cases where these articles have been tested in the courts, namely: Krok v. Commissioner f SARS (20230/2014 & 20232/2014) [2015] ZASCA 107 (August 20, 2015) on conservancy; Commissioner of SARS v. Van Kets [2012] JOL 28416 (WCC) on exchange of information; and in the UK, HMRC and Commissioner of SARS v. Ben Nevis (Holdings) Ltd. & Metlika Trading Ltd. v. Commissioner for HMRC (her Majesty’s Revenue and Customs), HC 12 C 00707, 2013 EWCA, on collection of tax debt. For further discussion, see IV.A.1.c. and d., above, on Sources of Authority in Taxation and constitutional challenges. See also XIII.F., above, South African for a discussion on the role of the Competent Authority.
South Africa did not opt to apply the arbitration clause under MAP in the MLI.
3. Tax Treaty Interpretation
Section 232 of the South African Constitution states that customary international law is law in South Africa unless it is inconsistent with the Constitution or an Act of parliament. Further, in Section 233, it states that: “When interpreting any legislation every court must prefer any reasonable interpretation of the legislation that is consistent with international law over any alternative interpretation that is inconsistent with international law.” Judge Corbett JA has also held in SIR v. Downing (1975) (4) (SA 518 (A) (37 SATC 249) that in the event of any ambiguity or conflict between a tax treaty and the provisions of the domestic tax law, the tax treaty must take preference and its provisions be given effect.
4. Taxation of Business Income
a. Permanent Establishment
Most of South Africa’s treaties are based on the Organization for Economic Cooperation and Development (OECD) Model Convention, which has a standard definition of permanent establishment (PE). A nonresident company operating through a branch or PE in South Africa is subject to South African tax on the income allocable thereto.
Where the foreign activities fall short of giving rise to a PE, there is no taxable presence.
A PE is any fixed place of business and is also deemed to exist where a dependent agent acts on behalf of his or her principal.[footnoteRef:555] [555: See SIR v. Downing 1975 (4) SA 518 (A), 37 SATC 249.] 

b. Industrial or Commercial Profits
The industrial or commercial profits allocable to a South African PE are subject to South African tax. Where a nonresident company has industrial or commercial profits that are not associated with a South African PE, there is no liability to South African tax.
Earlier treaties South Africa concluded had a limited definition of industrial or commercial profits. In the later treaties — in accordance with the wording of the more recent OECD Model Convention — essentially all profits are included in the concept of industrial or commercial profits. This extends the scope of the relief.
c. Planning to Minimize Taxation of Business Income
Where a nonresident company has business operations in South Africa, local taxation may be avoided by not creating a PE in South Africa.
However, if it is not possible to avoid creating a PE, one alternative option is to incorporate a South African company that conducts the South African trade. This company then deals with other companies in the group outside South Africa. As the resulting income derives from trading with South Africa as opposed to trading in South Africa, it may be possible to create non-South African source income.
5. Taxation of Investment Income
a. What Is Investment Income?
Investment income comprises dividends, interest, and royalties not connected to a PE of the recipient. Where the investment income is so connected, it will be taxed in the same way as the industrial or commercial profits of the PE.
b. Withholding Rates
A number of withholding taxes have been brought into effect to safeguard the collection of taxes from nonresidents. The effects of these taxes will be more pronounced in instances where South Africa does not have a tax treaty with the nonresident’s country of residence. In instances where South Africa does have a tax treaty in place, the most favorable benefits for the South African withholding tax regime will have to be supported by tax treaty improvements obtained through the renegotiation of historic treaties or signing conventions to make allowances for the new withholding taxes that are now effective.
Comment: Tax treaties established on the principles of the OECD Model Tax Convention restrict the withholding tax rates that may be imposed by source countries. Signatories to the treaties generally attempt to conclude preferential rates for their countries; however, the majority of South Africa’s treaties, which are primarily based on the OECD Model Tax Convention, do not afford the most beneficial withholding tax rates on South Africa’s behalf.[footnoteRef:556] This has been the case in the past for withholding taxes that have been in effect for a period of time already, such as the withholding tax on royalties as well as on immovable property in South Africa held by nonresidents, among others. With the withholding tax rate presently set at 15% in most instances on the gross amount,[footnoteRef:557] there is a strong possibility that South African treaty negotiators will be eager to renegotiate treaty terms to allow for improved rates for South Africa. [556: By way of example, there is a final withholding tax of 15% on royalties under domestic law, which is often reduced to zero by a treaty.]  [557: The exception is the withholding tax for nonresident sellers of immovable property in South Africa, where different rates of withholding are in place depending on whether the seller is a corporate or individual seller, as well as withholding on dividends, which was increased to 20% as of March 1, 2017.] 

C. Tax Treaties with the United States
1. Income Tax Treaty
The current tax treaty between South Africa and the United States, which was signed on February 17, 1997, came into force on January 1, 1998. This treaty follows a period when there was no treaty between South Africa and the United States. The previous treaty was repealed by the U.S. Congress as part of the anti-apartheid sanctions.
From the South African perspective, the current South Africa-U.S. tax treaty is an unusually complex and all-embracing treaty.[footnoteRef:558] It limits the withholding tax on dividends to 15%, and to 5% where the recipient owns at least 10% of the payor.[footnoteRef:559] Withholding taxes on royalties are zero[footnoteRef:560] as are withholding taxes on interest.[footnoteRef:561] [558: It has an unusual permanent establishment (PE) definition (Art. 5) and limitation on benefits article (Art. 22).]  [559: South Africa-U.S. tax treaty, Art. 10(2).]  [560: South Africa-U.S. tax treaty, Art. 12(1).]  [561: South Africa-U.S. tax treaty, Art. 11(1).] 

2. Estate and Gift Tax Treaty
An estate and gift tax treaty with the United States was concluded in 1947 and was never repealed during the apartheid years. It remains in effect to this day.[footnoteRef:562] For a discussion on South African estate taxation, see XII., above. The estate treaties, although predating the 1982 OECD model, do reflect the OECD model.[footnoteRef:563] Nonresidents can be subject to estate duty on assets (property and rights in property) which are situated in South Africa. Individuals that are ordinarily resident in South Africa are subject to estate duty on their worldwide assets subject to some exceptions.[footnoteRef:564] [562: For further discussion of this treaty, see section VI.N. in 6896 T.M., U.S. Estate and Gift Tax Treaties (U.S. Income series).]  [563: Organization for Economic Cooperation and Development (OECD). 1982. Estate, Inheritance and Gift Model Convention.]  [564: Roeleveld, J & Bagraim, P. (2010). Death as a taxable event and its international ramifications. In Maisto, G. (ed.), Cahiers de droit fiscal international The Hague, Netherlands: Sdu uitgevers 95b, pp. 683–704.] 

3. Other Agreements
An Intergovernmental Agreement (IGA) was signed by South Africa and the United States on June 9, 2014, in terms of the Foreign Account Tax Compliance Act (FATCA) of the United States.[footnoteRef:565] It is a reciprocal Model 1 agreement.[footnoteRef:566] The IGA will ensure that no withholding tax of 30% is payable by U.S. account holders with accounts at South African financial institutions. [565: Hiring Incentives to Restore Employment Act, Pub. L. 111-147, 124 Stat. 71 (2010).]  [566: The text of the agreement is available on the website of the U.S. Treasury Department at https://home.treasury.gov/policy-issues/tax-policy/foreign-account-tax-compliance-act.] 

South Africa’s Financial Institutions must collect and report on certain required information under FATCA and the OECD Common Reporting Standard on financial accounts with effect from July 1, 2014. The OECD’s Common Reporting Standard (CRS) is the standard for Automatic Exchange of Financial Account Information. In other words, the purpose of the CRS is to obtain financial account information from financial institutions and automatically exchange that information with other jurisdictions on an annual basis.
South Africa was an early adopter of the OECD Standard for Automatic Exchange of Financial Account Information in Tax Matters. Reporting on tax years from March 1, 2016, began in 2017. Section 26 of the Tax Administration Act No. 28 of 2011 (“Admin Act”) deals with third-party returns. The Tax Administration Laws Amendment Act 23 of 2015 (commenced January 8, 2015) inserted an additional subsection to this section authorizing the Commissioner of the South African Revenue Service (SARS) to require a person to register as a person required to submit a return under Section 26, an international agreement or an international standard for exchange of information.
The Tax Administration Laws Amendment Act 23 of 2015 is aimed at ensuring that the relevant financial institutions comply with international tax standards and to assist SARS in the administration and enforcement of such standards. In terms of the Explanatory Memorandum to the legislation, it will ease the compliance burden on reporting financial institutions and would enable these institutions to collect information and report to SARS even in respect of taxpayers that are resident in jurisdictions that have not yet adopted this standard or concluded an international tax agreement with South Africa.
In addition, the Tax Administration Laws Amendment Act 23 of 2015 and Act 33 of 2019 amended Section 46 of the Admin Act. Section 46 allows SARS to request relevant material from a taxpayer or another person for purposes of the administration of a tax act in relation to a taxpayer.
One of the proposed amendments is that a senior SARS official could request relevant material held or kept by a connected group company that is located outside of South Africa. Furthermore, the failure to provide such information would bar the taxpayer from producing or using the material in any subsequent proceedings unless a competent court would direct otherwise under exceptional circumstances. These exceptional circumstances would not include an assertion that the material was held by a connected person.
In terms of the Explanatory Memorandum to the Tax Administration Laws Amendment Act, this amendment is aimed at ensuring that taxpayers do not assert that they are unable to obtain and provide relevant material, only to provide it at a later stage, for tactical reasons.
The only other material fiscal agreements with the United States relate to customs duties (see, for example, the African Growth and Opportunities Act[footnoteRef:567] ). There are also agreements in place for mutual assistance between the customs administrations of France, the United Kingdom, and the United States.[footnoteRef:568] [567: Pub. L. 106-200, 114 Stat. 251 (2000). Signed into law on May 8, 2000, and extended in June 2015 for 10 more years, to reduce tariff barriers for goods manufactured in qualifying African countries. Good governance is a requirement for qualification.]  [568: Republic of South African National Treasury, Budget Review 2002, p. 226.] 

D. OECD Multilateral Instrument
On October 20, 2016, the Organisation for Economic Cooperation and Development (OECD) released documents approved by the New Inclusive Framework on Base Erosion and Profit Shifting (BEPS). These form the basis of the Mutual Agreement Procedure (MAP) peer review and monitoring process under Action 14 (making dispute resolution mechanisms more effective) of the BEPS action plan.
South Africa is among more than 100 countries and jurisdictions that have reached consensus on the multilateral instrument[footnoteRef:569] capable of incorporating tax treaty-related BEPS measures into the existing network of bilateral treaties. The multilateral instrument was adopted in November 2016. South Africa signed the Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting (the MLI) on June 7, 2017, selecting which provisions would apply and which would not apply. [569: Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting (the “Multilateral Instrument” or MLI) on June 7, 2017.] 

On September 30, 2022, South Africa deposited its instrument of ratification in respect of (the MLI) with the OECD. The MLI entered into force for South Africa on January 1, 2023. The provisions (other than those relating to mutual agreement procedures) enters into effect as follows: 
1. Withholding taxes: on the first day of the first calendar year following the entry into force: for South Africa, this is for events that give rise to the withholding tax occurring from January 1, 2023 onwards; and
2. Other taxes: for taxable periods beginning on or after six calendar months after the entry into force date — for South Africa this is for taxable periods commencing from July 1, 2023 onwards.
The most far-reaching amendment brought on by the MLI will be in relation to the principal purpose test (PPT) which South Africa has opted to apply. Broadly speaking, this means that a benefit under a bilateral tax treaty will not be granted if it is reasonable to conclude, considering all relevant facts and circumstances, that obtaining that benefit was one of the principal purposes of any arrangement or transaction. Important to note is the PPT will also apply to transactions entered into before ratification of the MLI.[footnoteRef:570] [570: South Africa’s bilateral tax treaties impacted by the MLI include: Australia, Austria, Belgium, Bulgaria, Cameroon, Canada, Chile, China (People’s Republic), Croatia, Cyprus, the Czech Republic, Denmark, Egypt, Finland, France, Greece, Hong Kong, Hungary, India, Indonesia, Ireland, Israel, Japan, Korea (Rep.), Lesotho, Luxembourg, Malaysia, Malta, Mauritius, the Netherlands, New Zealand, Norway, Oman, Pakistan, Poland, Portugal, Qatar, Romania, Russia, Saudi Arabia, Seychelles, Singapore, the Slovak Republic, Spain, Sweden, Switzerland, Thailand, Ukraine, the United Arab Emirates and the United Kingdom. This list of affected tax treaties will extend as additional countries deposit their instruments of ratification with respect to the MLI. Important to note, the extent to which the MLI will modify South Africa’s bilateral tax treaties with these countries will depend on the final adoption positions taken by these other countries.] 

While South Africa has undertaken to update its model treaty to incorporate the minimum standards but, like other developing countries in the BEPS project, it has not committed to mandatory binding MAP arbitration.[footnoteRef:571] [571: The National Treasury has indicated (in 2019/2020) that they have begun a process of working towards introducing arbitration on a regional level.] 

Recommendations on transparent entities (BEPS Action 2) are being incorporated into the multilateral instrument. South African law has measures to limit double deductions, income exclusions where there is no corresponding deduction, and deductions with no inclusions. Further refinements may be considered in future.
On treaty shopping (BEPS Action 6), South Africa has chosen the principal purpose test because it is to a large extent aligned with its domestic general anti-avoidance rule. Under this test, the benefits of a tax treaty are denied if it is reasonable to conclude that obtaining that benefit was one of the principal purposes of entering into any arrangement or transaction.
South Africa’s future tax treaty negotiations will take into account the recommendations dealing with fragmentation of activities and avoidance of permanent establishment status (BEPS Action 7) through specific activity exemptions. The aim is to prevent entities artificially avoiding their status as a permanent establishment (a fixed place of business) by breaking up their cohesive business into smaller operations.
Comment: Political and technical complexities of the Inclusive Framework proposals and the timing of the process means it is extremely challenging for many countries, especially in Africa, to fully participate in the Inclusive Framework process and to ensure the new rules are fit for purpose. There is concern that these complexities may mean some countries commit to new rules without a full understanding of the revenue and investment implications for them. The OECD has confirmed its commitment to finding consensus among jurisdictions, and the Inclusive Framework is now working towards the further development of the Two-Pillar approach.
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