TAX MANAGEMENT

PORTFOLIOS™

FOREIGN INCOME

Business Operations in Luxembourg
by

Peter Moons
Loyens & Loeff
Luxembourg

Based on earlier editions written by
Guy Hornick, John Seil and Tom van der Meer

Peter Moons is a partner at Loyens & Loeff's Luxembourg office focusing on
cross-border tax structuring of multinationals and investment funds, and transfer pric-
ing. He is a graduate in business economics and tax law of the Erasmus University
in Rotterdam.

The author wishes to thank Farah Jeraj, Kheira Mebrek, Siobhan McCarthy,
Julius Heino and Viktoriia Khodyreva, all working at Loyens & Loeff, for their contri-
butions.

Loyens & Loeff is the largest firm of corporate lawyers, civil law notaries and tax
advisors in the Benelux (the Netherlands, Belgium and Luxembourg) and Switzer-
land. Besides its five offices in the Benelux and Switzerland, Loyens & Loeff also
has offices in important financial centers of the world such as New York, London,
and Paris, with currently over 850 advisors. Loyens & Loeff Luxembourg, tel: (+352)
46 62 30; fax (+352) 46 62 34.

This Portfolio revises and supersedes previous versions of 7220 T.M., Business
Operations in Luxembourg.

© 2025 Bloomberg Industry Group, Inc., Arlington, VA
7220 ISBN 978-1-63359-134-9 10/0172025

®



(i)

BLOOMBERG TAX
makes available the following professional resources:

U.S. INCOME PORTFOLIO SERIES TAX PRACTICE SERIES

MEMORANDUM FINANCIAL PLANNING JOURNAL

ESTATES, GIFTS AND TRUSTS PORTFOLIO SERIES IRS PRACTICE ADVISER

ESTATES, GIFTS AND TRUSTS JOURNAL ACCOUNTING POLICY & PRACTICE REPORT
FOREIGN INCOME PORTFOLIO SERIES ACCOUNTING PORTFOLIO SERIES
INTERNATIONAL JOURNAL TRANSFER PRICING REPORT
COMPENSATION PLANNING JOURNAL STATE TAX PORTFOLIO SERIES

REAL ESTATE JOURNAL WEEKLY STATE TAX REPORT

For information, call 1-800-372-1033
Visit our website at: https://pro.bloombergtax.com

BOARD OF EDITORS

Josh Eastright, CEO;
Bobby Puglia, CHIEF PRODUCT OFFICER,;
Alex Butler, HEAD OF CONTENT AND ANALYSIS;
Jayanti Singh, SENIOR DIRECTOR,;

Lindsay Bartholomew, Esq., René Blocker, Esq., Lauren Colandreo, Esq., John McManus, CPA, Maria Menezes,
Tiwa A. Nwogu, Esq., LL.M., Claire Tarrant, Robert Trott, Esqg., Morgan Vercillo, Esq., PRACTICE LEADS;
Peter H. Rho, Esq., ASSOCIATE PRACTICE LEAD; Jazlyn Williams, ASSISTANT PRACTICE LEAD;
Peter E. Burt, Esq., CONTENT ACQUISITIONS MANAGER,;

Jane Baniewicz, Esq., Alex Bayrak, J.D., Anie Bista, J.D., lan Campbell, Esq., Mike Dazé, Esq., Yasmin Dirks, J.D., LL.M.,
Amanda Donati, J.D., Chelsey N. Emmanuel, Esq., LL.M., David Epstein, Esq., Corey Gibbs, J.D., LL.M, Amber Gorski, Esq.,
Ryan Hartnett, LL.M., Rebecka Haynes, Esq., Stephen Hetherington, Laura Holt, Esq., Chadrick Hudson, Esq., Ernst Hunter, Esq.,

Al Kish, Esq., Chase W. Lanfer, J.D., Nadia Masri, Esq., Alina Mazhuga, James Min, Esq., Maddie Moore, Esq., Joyce Musuku, J.D., LL.M,
Shawndra Nash, Esq., Joanna Norland, Morgan Oliver, J.D., Alejandro Parada, J.D., LL.M., Christina Parello, Esq., Fatima Pervaiz, Esq.,
Lisa M. Pfenninger, Esq., Sean Richardson, Craig Rose, Farah Roy, Esq., Benjamin Rubelmann, Esq., Alexis Sharp, Esq.,

Merve Stolzman, Esq., David Sweetland, Esq., Tome Tanevski, Esq., Christian Tennant, Esq., Kevin Thayer, Esq., Jocelyn Tilan, Esq.,
Ariam Tsighe, Esq., Robert Walker, Nicholas C. Webb, Esq., Bob Wells, Esq., Alexa Woods, J.D., LL.M.,

Michael Zeitler, Esq., Rosaline Zulaikhah, TAX LAW ANALYSTS;

Larry Frank, EDITOR

TECHNICAL ADVISORS
BUCHANAN INGERSOLL & ROONEY PC
Lisa M. Starczewski, Esq., Technical Director

FOUNDER OF TAX MANAGEMENT PORTFOLIOS
Leonard L. Silverstein, Esq. (1922-2018)

Copyright Policy: Reproduction of this publication by any means, including facsimile transmission, without the express permission of Bloomberg Industry Group,
Inc. is prohibited except as follows: 1) Individual pages that are “Published by Tax Management Inc.” may be reproduced without permission, but reproduction
of entire chapters or tab sections is prohibited. 2) This publication may contain forms, notices, sample letters, or working papers. These may be copyrighted
by Tax Management, but your permission fee includes permission to reproduce them for internal use or to serve individual clients or customers. 3) Subscribers
who have registered with the Copyright Clearance Center and who pay $1.00 per page per copy fee may reproduce other portions of this publication but not
the entire contents. The Copyright Clearance Center is located at 222 Rosewood Dr., Danvers, Mass. 01923. Tel. (508) 750-8400. 4) Permission to reproduce
Tax Management material otherwise can be obtained by calling (703) 341-5937. Fax (703) 341-1624.

© 2025 Bloomberg Industry Group, Inc., Arlington, VA
10/0172025 ISBN 978-1-63359-134-9 7220



7220
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PORTFOLIOS™
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Business Operations in Luxembourg

PORTFOLIO DESCRIPTION

Tax Management Portfolio, Business Operations in Luxembourg, No. 7220, contains
the basic information to enable foreign businesses to determine the best method of con-
ducting their operations in Luxembourg from both the tax and the general legal points of
view. It analyses in detail the statutory and procedural framework of Luxembourg income
taxation as applied to individuals, business companies, holding and finance companies
and funds.

The analysis includes a summary of many of the considerations relevant to estab-
lishing a business in Luxembourg. In addition to providing a detailed explanation of the
Luxembourg system of income taxation, particularly the participation exemption available
in Luxembourg, the Portfolio also discusses important business tax, net wealth tax, per-
sonal income tax and value added tax issues.

Although Luxembourg is far from being a tax haven (especially for individual taxpay-
ers), the country has a liberal fiscal policy insofar as the avoidance of double taxation
and withholding taxes, the possibility of obtaining advance rulings and the activities of
investment funds and special purpose companies are concerned.

Among the Worksheets are model articles of incorporation for commonly used busi-
ness entities in Luxembourg.

Persons wishing to engage in transactions involving Luxembourg or using Luxem-
bourg entities are advised to use this Portfolio to obtain a general understanding of the
Luxembourg tax law and tax system and should always seek professional advice before
engaging in a transaction.

This Portfolio may be cited as Moons, 7220 T.M., Business Operations in Luxem-
bourg.

This Bloomberg Tax Portfolio is not intended to provide legal, accounting, or tax advice for any purpose
and does not apply to any particular person or factual situation. Neither the author nor the publisher as-
sumes responsibility for the reader's reliance on information or opinions expressed in it, and the reader is
encouraged to verify all items by reviewing the original sources.
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DETAILED ANALYSIS

I. Luxembourg — General Background

A. The Country

The Grand Duchy of Luxembourg is a land-locked country
located in Europe, bordering Belgium, Germany and France. Its
surface area is 2,586 km'’. The official languages of the country
are German, French and, since 1984, Luxembourgish.

The capital city, also named Luxembourg (City), houses
the national governmental institutions as well as several institu-
tions of the European Union, such as the Court of Justice of the
European Union (CJEU) and the European Investment Bank.

There are 12 administrative cantons and 105 communes
in Luxembourg. Twelve of the communes have city status,
the largest being Luxembourg City. The second largest canton,
with a population almost equal to that of the capital city, is
Esch-sur-Alzette, a city located at the French border.

The Grand Duchy is divided into two geographical re-
gions: Oesling (the North) and Gutland (the South). The current
population of Luxembourg is 678,493. Luxembourg’s GDP is
US$93.197 billion (2024).

B. Political/Governmental Organization

The Grand Duchy of Luxembourg is a constitutional
monarchy with a hereditary head of state, the Grand Duke. The
Constitution was proclaimed in 1868' and has been modified
several times since. Sovereignty is vested in the people, who
elect, by universal direct vote, a Chamber of Deputies, con-

!'Constitution du Grand-Duché de Luxembourg, dated October 17, 1868,
as amended.

sisting of 60 members, at intervals of five years. The Chamber
can initiate and amend legislation. All matters are decided by
a majority vote. The ruler exercises executive power through a
ministerial council (government) that is composed of members
backed by a parliamentary majority. This ministerial council is
the governing body responsible to the Chamber of Deputies.

One of the most remarkable characteristics of the Grand
Duchy of Luxembourg is its political and economic stability.
The traditional Western European democratic political parties
— the Christian Democrats, the Socialists, and the Liberals —
have dominated the political scene since 1868. The current par-
liament is composed of the Christian Social People’s Party (21
members), the Democratic Party (14 members), the Luxem-
bourg Socialist Workers’ Party (12 members), the Green (Déi
Gréng) Party (4 members), the Alternative Democratic Reform
Party (5 members), the Left (2 members) and the Piraten (2
members), with the government being composed of the Christ-
ian Social People’s Party and the Democratic Party.
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C. Tax Authorities

1. Three Luxembourg Tax Authorities

There are three different tax authorities in Luxembourg:

(i) The Luxembourg Inland Revenue (Administration des
contributions directes);

(ii) The Registration Duties, Estates and Value Added Tax
(VAT) Authority (Administration de I’enregistrement, des
domaines et de la TVA); and

(iii) The Customs and Excise Agency (Administration des
douanes et accises).

© 2025 Bloomberg Industry Group, Inc., Arlington, VA
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2. Administrative Procedure for Tax Disputes

In the first instance, a taxpayer that wishes to object to an
assessment issued by the tax authorities has to file an (admin-
istrative) objection with the relevant tax authority within three
months following the receipt of the tax assessment.

In the event of a negative decision following such an ad-
ministrative appeal, the taxpayer has the right to file a judicial
claim within the three months following the date of the (neg-
ative) administrative decision. If the tax authorities do not re-
spond within six months (or sometimes longer), the taxpayer
has the right to file a judicial claim before the Administrative
Tribunal (the tribunal of first instance in administrative mat-

A -2 10/01/2025

ters). There is currently no statutory deadline within which the
taxpayer has to file such a claim in the absence of a response
from the tax authorities.

If the taxpayer (or the tax administration) is not satisfied
with the Administrative Tribunal’s decision, the decision can
be appealed within 40 days.

The Luxembourg Administrative Court (the court of ap-
peal for administrative matters) acts as the second and final in-
stance in tax matters, and its decisions cannot be appealed fur-
ther.

In the case of tax matters that have a constitutional dimen-
sion, the Luxembourg Constitutional Court acts as the authori-
tative instance, and the administrative instances (i.e., the Lux-
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embourg Administrative Tribunal and the Luxembourg Admin-
istrative Court) may refer questions on constitutionality to the

Luxembourg Constitutional Court.
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Il. Operating a Business in Luxembourg

A. Foreign Investment Regulations
1. Opportunities

a. Government Policy

The Luxembourg government actively encourages foreign
investment and there are no restrictions on foreign ownership,
except if determined to impact security or public order.”

b. Possible Business Structures

Foreign corporate investors generally choose to operate
through a limited liability corporation (société anonyme or SA)
or a private limited liability corporation (société a respons-
abilité limitée or S.a r.l.), whereas fund investors often invest
through limited partnerships, notably special limited partner-
ship without legal personality (société en commandite spéciale
or SCSp). Nonresident companies can also operate through per-
manent establishments (PEs).

c. Investment Incentives

The government offers numerous incentives (both tax and
non-tax-related). The incentives available are discussed in de-
tail in X.D.11. below.

d. Labor

The labor force has a reputation for being hardworking
and skilled. Expansion in the financial sector has resulted in re-
cruitment from many countries, most notably the neighboring
countries of Belgium, France and Germany.

e. Finance

Financing for projects in Luxembourg is available from
the numerous local banks, many of which are part of the large
international institutions, the Société Nationale de Credit et
d’Investissement (state lending organization) and international
markets.

f. Financial Sector

The success of Luxembourg City as a financial center is
the result of the presence of a number of elements, including:

(i) An international banking center;

(i) A competitive tax system;

(iii) A competitive legal and fund regime;
(iv) A recognized stock exchange;

(v) Professional expertise;

(vi) Multilingual personnel; and

(vii) The development of tailor-made special fiscal and le-
gal regimes.

*See II.A.3.c., below.

7220

© 2025 Bloomberg Industry Group, Inc., Arlington, VA
ISBN 978-1-63359-134-9

g. Special Purpose Companies and Regimes

There are several special fiscal regimes in Luxembourg of-
fering specific tax and other advantages. These regimes are:

(i) Holding and finance companies (Soparfis);
(ii) Investment funds;’

(iii) Specialized Investment Funds (SIFs) and Reserved
Alternative Investment Funds (RAIFs);

(iv) Pension funds;
(v) Banks;'
(vi) Securitization companies and funds;’

(vii) Venture capital/private equity holding companies,’
i.e., the société d’Investissement en capital a risque
(SICAR);

(viii) Insurance and reinsurance companies;’

(ix) Private wealth management companies, i.e., the so-
ciété de gestion de patrimoine familial (SPF);

(x) Shipping companies;’ and

(xi) Venture capital certificates (now abolished)."

The relevant regimes are discussed in IV., below.

2. Incentives
a. Tax Incentives

(1) Tax Holiday

New enterprises and new business-related service compa-
nies that contribute to the development and expansion of the
Luxembourg economy may be entitled to a “tax holiday” for a
specified period of time."

Exemption from income tax and local taxes can be granted
on up to 25% of the profit of a new business that is considered
especially important to improving the structure or regional bal-
ance of the economy, provided the business’s activities do not
compete with those of existing companies. Such an exemption
can be obtained only for the first eight years of the new busi-
ness’s operations. The eight-year tax holiday also applies to
new manufacturing processes. Financial services companies do
not qualify for this exemption.

*Law of December 17, 2010, on investment companies (organismes de
placement collectif), as amended by the Law of July 21, 2021, which transpos-
es EU Directive 2019/1160.

‘Law of April 5, 1993, on the financial sector, as amended.

SLaw of March 22, 2004, on securitization vehicles.

®Law of June 15, 2004, as amended, on venture capital companies.

"Law of December 7, 2015, as amended, on the insurance sector.

8Law of May 11, 2007, as amended, on private wealth management com-
panies.

°Law of November 9, 1990, as amended, creating a public maritime regis-
ter for Luxembourg.

Law of December 19, 2020, Art. 20, abrogating the Law of December
22, 1993.

""Law (Loi cadre industrielle) of July 27, 1993, as amended, to encourage:
(i) economic expansion and development; and (ii) improvement of the general
structure and regional balance of the economy, Art. 11.
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Detailed Analysis

The exemption can be granted only by the competent Min-
isters of Economy and of Finance together, after a special com-
mission composed of deputies of several Ministers has given its
advice on the request filed by the taxpayer. The extent of ben-
efits granted depends essentially on the volume of new invest-
ments and on the number of new jobs created. The contract may
include other tax incentives referred to in this section.

Furthermore, taxpayers that create new businesses or in-
troduce new manufacturing that are recognized to be especially
apt to contribute to regional development, or a better geograph-
ical distribution of economic activity, can benefit from an ex-
emption of income tax and municipal business tax for a period
of 10 years. The exemption is limited to 25% of the profits re-
sulting from the activity."

Companies benefiting from these tax holidays can also still
take advantage of Luxembourg’s double taxation agreements.

(2) Tax Credits for Investment

Taxpayers are allowed — on request — to claim two dif-
ferent tax credits for certain investments in, and expenses in-
curred in relation to, a business carried on in Luxembourg and
intended to stay in Luxembourg permanently.” For these pur-
poses, investments must be physically used within the Euro-
pean Economic Area (EEA). This territorial requirement does
not, however, apply to “space objects,” which are defined as
“any object launched or intended to be launched in outer space,
the constituent part of such an object as well as its launcher and
the parts of the latter.”

The tax credits are deductible against the income tax due
for the relevant tax year."" To the extent the tax credits exceed
the total amount of income tax due, the excess can be carried
forward for a period of 10 years, during which the excess can
be set off against the income tax due during any of those years."”

The two types of investment tax credits are: (i) as of 2024,
an investment tax credit for investments in, and operating ex-
penses incurred in relation to, digital transformation or ecologi-
cal and energy transition; and (ii) a general investment tax cred-
it.

The investment tax credit for investment in, and operating
expenses incurred in relation to, digital transformation or eco-
logical and energy transition is designed to stimulate both sub-
stantial innovations in production or distribution processes
through the implementation and use of digital technology, and
substantial changes in the production or consumption of energy
or the use of resources that reduce the environmental impact.
The rate of the tax credit is 18% of the acquisition price of qual-
ifying investments and of qualifying operational expenses, ex-
cept for investments in amortizable assets, for which the tax
credit is 6% of the assets’ acquisition price. For further details,
see VI.B.7.b.(1), below.

A longstanding general investment tax credit is available
for investment in the assets listed below. As of 2024, the rate
of the tax credit is 12%, up from 8% and 2% respectively, in
previous years.'

2Law of December 22, 2000, on the economic development of certain re-
gions of the country, Art. 7.

“Income Tax Law (LIR), Art. 152 bis (1).

“LIR, Art. 152 bis (8)(1).

BLIR, Art. 152 bis (8).
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The general investment tax credit can be obtained via a re-
quest for investments in:

(i) Tangible depreciable assets, other than buildings, live-
stock, and mineral and fossil deposits);

(i) Sanitary and central heating installations in hotels;"
(iii) Buildings used for social activities;'

(iv) Assets eligible for special depreciation rules (which
are assets designed to assist in, among other things, the
protection of the environment, and the realization of ener-
gy savings);” and

(v) Software purchased from unrelated parties, other than
software for which the investment tax credit for digital
transformation or ecological and energy transition is
claimed.

The following assets are, however, excluded from the gen-
eral investment tax credit:

(i) Assets that are depreciable over less than three years;

(i1) Assets acquired via the wholesale integration of an un-
dertaking or an independent part of an undertaking, and
secondhand assets acquired in a different manner, except,
subject to certain conditions, assets invested within three
years from the date of establishment of a new enterprise,
with the aggregate acquisition costs capped at 250,000 eu-
ros;” and

(iii) Automobiles, other than automobiles that are used ex-
clusively for the commercial transportation of persons or
goods, or form part of the net assets of a car leasing enter-
prise, and certain other specified vehicles.

For further details regarding the general investment tax
credit, see VI.B.7.b.(2), below.

Before fiscal year 2024, in addition to the general invest-
ment tax credit, a complementary investment tax credit was
available for investments in certain assets at a rate of 13% (see
VI.B.7.b.(3), below).

(3) Tax Credit for Hiring Unemployed Workers

Taxpayers may also be entitled (at their request) to a tax
credit for hiring unemployed persons.” To qualify for the cred-
it, the job must be for at least 16 hours per week. Both tem-
porary and indefinite employment contracts may be taken into
account for purposes of determining the credit. Temporary con-
tracts, however, must be for a minimum duration of 18
months.” The monthly tax credit amounts to 10% of the total
deductible gross wage paid for each qualifying person. The tax
credit may last for up to 12 months per person hired.” In the
event an employment is terminated, the tax allowance will no

'LIR, Art. 152 bis (7).

'"RGD of October 29, 1987 provides further clarification.

'8 As defined in RGD of July 30, 1960.

“Te., assets referred to in LIR, Art. 32 bis.

*LIR, Art. 152 bis (7a).

*'Law of December 24, 1996 (Bonification d’impot en cas d’embauchage
de chémeurs).

ZLaw of December 24, 1996, Art. 4, as amended by the Law of July 31,
2006.

» Law of December 24, 1996, Art. 5., as amended by Law of April 8, 2018.
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longer be available as of the month of termination. The 10% tax
credit is creditable against the Luxembourg corporate income
tax. It is not creditable against any withholding taxes. To the
extent the 10% tax credit exceeds the amount of corporate in-
come tax due, the excess may be carried forward for 10 years™
and set off against the Luxembourg corporate income tax due
for any of those years.

(4) Tax Losses

Tax losses™ generated as from January 1, 2017, can be car-
ried forward for a 17-year period, using a “first-in, first-out”
method. Tax losses incurred until December 31, 2016, can be
carried forward without any limitation. The carryback of losses
is not allowed.

(5) Depreciation

The declining-balance method™® may be used to depreciate
tangible assets, except buildings, if the owner of the assets con-
cerned is also the user of the assets. Depreciation may thus be
accelerated during the early years of ownership of an asset. It is
possible to switch from the accelerated depreciation method to
the straight-line depreciation method.

From January 1, 2017, the linear depreciation of an asset
for a given financial year can, upon request, be deferred until
the financial year in which the useful economic life of the asset
comes to an end at the latest. This optional deferral may be ad-
vantageous to use with investment tax credits or other credits
that are about to expire because their carry forward period is
about to expire or instead to credit the corporate income tax li-
ability against the net wealth tax liability. See V.D., below.

(6) Income from Intellectual Property

For income and gains from eligible intellectual property,
a partial income tax exemption is available. Such intellectual
property is exempt from net wealth tax. The income and gains
qualifying for the 80% income tax exemption equal the Net El-
igible Income (subject to certain specific adjustments) from El-
igible Assets multiplied by a specific ratio. The ratio equals the
Eligible Costs (with an uplift of 30% but capped at the Total
Costs) over the Total Costs. This ratio implements the mod-
ified nexus approach, meaning that only research & develop-
ment (R&D) activities having a nexus with a Luxembourg tax-
payer benefit from the IP tax regime. See IV.1.1., below.

b. Non-tax Incentives

(1) In General

An industrial framework law”’ provides for certain grants
to promote economic development and diversification, and the
improvement of the general structure and regional balance of
the economy (the Industrial Framework Law).

Furthermore, the small and medium-sized enterprise
framework law® (the “SME Framework Law”) establishes a
general framework for support schemes for all sectors that

**Law of December 24, 1996, Art. 6.

PLIR, Arts. 109 and 114 and GewStG, Art. 9 bis.

PLIR, Art. 32(3) to (5).

" Loi cadre industrielle of J uly 27, 1993, as amended.

* Loi cadre des classes moyennes of June 30, 2004, as amended.
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fall within the scope of the General Directorate for Small and
Medium-Sized Enterprises (Direction Générale des Classes
moyennes). Small and medium-sized enterprises are companies
with:

(i) Fewer than 250 employees; and

(i1) An annual turnover of no more than 50 million euros
or a balance sheet that does not exceed 43 million euros
annually.

Luxinnovation, the National Agency for Innovation and
Research, founded in 1984, provides guidance with respect to
the complexities of the provisions regarding nontax incentives.

(2) The Industrial Framework Law

Public support measures for the financing of development
projects by industrial companies may take the form (in addition
to the previously mentioned tax measures) of subsidies,” loans
at favorable interest rates,” government guarantees,” and pro-
motional support.” Furthermore, in this context, the govern-
ment may acquire industrial sites and buildings.” The men-
tioned schemes may be applied separately or even cumulative-
ly, except for the granting of subsidies and favorable interest
rates.

A capital subsidy calculated as a percentage of the volume
of investments,” generally up to a maximum of 15%, may be
granted for investments in development or modernization work
made by small and middle-sized enterprises. A special public
sector financial institution, the Société Nationale de Crédit et
d’Investissement (SNCI),” offers:

(i) Equipment loans; and

(i) Medium and long-term loans to companies in the in-
dustrial sector to finance development projects.

The SNCI is itself financed by government loans. It may
issue bonds that are guaranteed by the government. The ben-
eficiaries of the medium and long-term loans may include in-
dustrial firms and service providers with a key impact on eco-
nomic development that have their own funds of at least 25,000
euros. Eligible investments include professional equipment, de-
preciable intangible assets and land and buildings. The max-
imum level of support is 10 million euros, and the loans can
finance up to 50% of the investment. The interest rate is the
“prime rate SNCI” in force at the time the loan contract is
signed (currently: 2.5% for a medium-term loan and 3% for a
long-term loan). The duration of the loans is fixed on a case-
by-case basis and can be up to 10 years. The eligible beneficia-
ries of equipment loans are small and medium-sized enterpris-
es with skilled personnel carrying on handicraft or commercial,
industrial and/or liberal professional activities. Investments el-
igible for equipment loans also include depreciable intangible
assets, professional equipment, and land and buildings. Equip-
ment loans have a fixed interest rate lower than the market rate

¥ L oi cadre industrielle of July 27, 1993, as amended, Art. 8.

%1 oi cadre industrielle of July 27, 1993, as amended, Art. 9.

31 [ oi cadre industrielle of July 27, 1993, as amended, Art. 12.

% Loi cadre industrielle of July 27, 1993, as amended, Art. 10.

* Loi cadre industrielle of July 27, 1993, as amended, Art. 13.

3 [ oi cadre industrielle of July 27, 1993, as amended, Arts. 8 and 4.
SLaw of August 2, 1977, as amended.
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(currently 2.5%) and may finance up to 60% of the eligible in-
vestment, subject to a maximum of 2.5 million euros. The du-
ration of equipment loans, which depends on the type of invest-
ment, has a maximum of 10 years or, exceptionally, 15 years.

The Société Luxembourgeoise de Capital-Développement
pour les PME SA (CD-PME) is a public limited liability com-
pany created by the SNCI, together with five commercial, Lux-
embourg-based banks. The objective of the CD-PME is to grant
participating loans and, exceptionally, to take participating in-
terests in Luxembourg-based small and medium-sized compa-
nies active in the industry, crafts or service sectors that are im-
plementing innovative projects that generate new jobs, with the
aim of reinforcing their equity base. The costs directly linked
to the innovative projects are eligible for financing. The inter-
est rate depends on the level of risk incurred by the project. The
amount of financing granted by the CD-PME may not exceed
50% of the financing need for the project, up to a maximum of
300,000 euros. The duration of a loan may, in principle, not ex-
ceed 10 years.

A government guarantee’ may be given for up to 50% of a
qualifying loan.

A capital subsidy, fixed on a case-by-case basis, may be
granted for costs” relating to management, organization and
promotional surveys and/or costs relating to the regrouping and
merger of companies in the context of the reorganization of a
sector of the economy.

The government and municipalities may acquire, develop,
and make available industrial land to manufacturing compa-
nies.” In addition, the government and communes may under-
take to construct industrial buildings in order to sell or rent
them to such companies.

(3) The Small and Medium-Sized Enterprise
Framework Law

Public, nontax support measures for the financing of de-
velopment projects undertaken by commercial and skilled-
handicraft companies may take, pursuant to the Small and
Medium-Sized Enterprise (SME) Framework Law, the form of
subsidies or loans at favorable rates. The General Directorate
for Small and Medium-Sized Enterprises offers two types of in-
vestment schemes for companies from these sectors to finance
development projects:

(i) A general investment support scheme for SMEs, also
called the “SME Scheme”; and

(i1) An initial investment support scheme for setting up or
taking over a company,” also called the “Initial Investment
Scheme,” which provides for an increase of the support
granted under the SME Scheme.*

The SME Scheme aims to support investments in tangible
and intangible assets by SMEs, in conformity with the govern-
ment policy of qualitative growth and sustainable development.
Eligible investments are investments in tangible and intangible
assets as well as promotional activities and services of a special

% Loi cadre industrielle of July 27, 1993, Art. 12.
3 Loi cadre industrielle of July 27, 1993, Art. 10.
* Loi cadre industrielle of July 27, 1993, Art. 13.
* Loi cadre des classes moyennes of June 30, 2004, Art. 3.
I oi cadre des classes moyennes of June 30, 2004, Art. 2.
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and exceptional nature provided by external consultants. The
support may take the form of a capital subsidy if the investment
project is financed by the company’s own funds or an interest
rate subsidy if it is financed through a bank loan. The capital
subsidy may amount to up to 10% of the eligible investment for
middle-sized enterprises and up to 20% for small enterprises.
SMEs are companies with fewer than 250 employees that have
an annual turnover of no more than 50 million euros (or a bal-
ance sheet of no more than 43 million euros). The distinction
between small and medium-sized enterprises is that small en-
terprises are companies with fewer than 50 employees that have
an annual turnover of no more than 10 million euros. SMEs can
benefit from financial aid for the cost of services provided by
external consultants. The gross amount of the financial aid may
not exceed 50% of the expenses up to a maximum amount of
200 euros."

The Initial Investment Scheme aims to encourage persons
with the appropriate professional qualities to set up or take over
a company as a first business endeavor, with a view to revital-
izing entrepreneurship and safeguarding the long-term future of
the SME sector. The eligible investments are the same as those
covered by the SME scheme. The support takes the form of a
10% increase in the support granted for tangible and intangi-
ble assets, subject to a maximum of 200,000 euros over a three-
year period.

The Luxembourg government promotes foreign trade and
international economic and financial relations with practical
help and financial encouragement. These aids are administered
by the Ministry of Economy and Foreign Trade as well as the
Comité pour la promotion des exportations luxembourgeoises
(COPEL) and the Office du Ducroire. The COPEL may give
legal and tax advice. The Office du Ducroire, a public sector
establishment constituted in 1961 under the authority of the
Ministry of Finance, mainly provides export insurance by cov-
ering commercial and political risk, insures local investment
and gives professional advice on the credit-worthiness of cus-
tomers."

(4) The Research, Development and Innovation Act

The Research, Development and Innovation Act of June 5,
2009, which has been replaced by the Law of May 17, 2017,
aims at:*

(i) Promoting research, development and innovation;

(ii) Extending the mission of Luxinnovation GIE, the Lux-
embourg Agency for the promotion of innovation and re-
search; and

(iii) Creating a dedicated Fund for the promotion of re-
search, development and innovation.

Incentives may take the form of capital subsidies or inter-
est reductions (reduced interest rate on the financing). The dis-
positions include, inter alia, financial support of R&D projects

*! Loi cadre des classes moyennes of June 30, 2004, as amended by the Law
of May 28, 2009.

“Law governing the Office du Ducroire of December 4, 2019, Art. 5.

“ Loi du 17 mai 2017 ayant pour objet le renouvellement des régimes
d’aides a la recherche, au développement et a I'innovation; et les missions de
I’Agence nationale pour la promotion de I’innovation et de la recherche of May
17,2017.
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calculated on the eligible costs linked to the project, technical
feasibility studies, process innovation, and innovation clusters.
The de minimis aids for certain enterprises that did not qualify
for a specific incentive scheme have been abolished by the Law
of May 17, 2017.

Furthermore, they cannot cumulate with aid granted under
the Industrial Framework Law, or the SME Framework Law.

3. Restrictions

a. In General

In principle, there are no restrictions on foreign ownership
or investment in Luxembourg, except where foreign invest-
ment is determined to affect security or public order (see
II.A.3.c., below). The policy of the government is to diversify
industries and to encourage resident and foreign investors.
There are no restrictions on currency movements.

b. Repatriation of Funds and Profits

There is no restriction on the repatriation of funds and
profits after taxation, except that in the case of repatriation of
profits, share premium or share premium equivalent reserves,
the distributing company must have freely distributable re-
serves. Dividends are subject to withholding tax,* the standard
rate of which is 15%.” This rate may be reduced (or an exemp-
tion provided), where applicable, under the terms of a double
taxation agreement, the EU Parent-Subsidiary Directive, or the
domestic participation exemption (see IV.A.3.a., below). The
repatriation of the profits of a PE is not subject to withholding
tax.

c. Screening of Foreign Direct Investments

The EU Regulation establishing a framework for the
screening of Foreign Direct Investments (FDIs) (the “FDI Reg-
ulation”) likely to affect security or public order within Mem-
ber States applies from October 11, 2019.* An FDI is defined
as the acquisition by an investor of a significant influence over
a company, part of a company or a group of companies estab-
lished in Luxembourg. Member states may draw up their own
screening rules to prevent FDIs with the potential to present a
risk to security or public order.

The FDI Regulation provides a list of factors that all EU
Member States and the Commission must take into account in
determining whether an FDI is likely to affect security or pub-
lic order:

(1) The foreign investor is directly or indirectly controlled
by the government, state bodies or armed forces of a third
country, including via its ownership structure or signifi-
cant funding;

(i1) The foreign investor has already been involved in ac-
tivities affecting security or public order in a Member
State; or

“LIR, Art. 146.

“LIR, Art. 148.

“Regulation (EU) 2019/452 of the European Parliament and of the Coun-
cil of March 19, 2019, establishing a framework for the screening of foreign
direct investments into the Union.
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(iii) There is a serious risk that the foreign investor en-
gages in illegal or criminal activities.

In addition, the FDI Regulation aims to increase coopera-
tion among EU Member States and with the Commission, inter
alia, by imposing a notification requirement in the case of FDIs
undergoing screening and an annual reporting requirement for
FDIs made in the relevant Member State.

Luxembourg implemented the FDI Regulation through the
FDI Law.” The Luxembourg FDI regime applies with effect
from September 1, 2023.

Under the Luxembourg FDI regime, investments made by
investors located outside the EU/EEA, which enable a foreign
investor to exercise control, directly or indirectly, of a Luxem-
bourg entity, trigger a notification requirement. For these pur-
poses, control is defined as having, or controlling, the majority
of the voting rights of shareholders or partners in an entity, or
having the right to appoint the majority of the members of the
board of directors or the supervisory board while also being a
shareholder or partner, or simply attaining at least 25% of the
voting rights.

The law provides for a three-step procedure:

(i) A notification to the Minister of Economy: notice must
be given of any FDI project before it is realized and must
include specified information. A later Decree may provide
for a form to be used by the investors for the notification
and the documents to be attached to the form.

(ii) A pre-assessment procedure: the Minister of Economy
determines whether an FDI is likely to affect security and
public order within 30 working days from the notifica-
tion (this deadline may be extended for up to 30 addition-
al days). In case the Ministry makes a request for addi-
tional information, the deadline is suspended until the re-
quested information has been provided. In the absence of a
response from the Minister, the investment is deemed not
likely to prejudice security and public order.

(iii) An authorization/prohibition procedure: the Minister
of Economy has three months within which to inform the
investor of its decision. The absence of notification after
three months constitutes an implicit authorization.

If there is a breach of the procedural rules, the law pro-
vides for sanctions of five to ten years of imprisonment and/or
a fine up to the lowest of:

(i) Twice the amount of the investment;

(i1) 10% of the company’s annual turnover excluding tax;
or

(iii) 5,000,000 euros.
B. Currency and Exchange Controls

1. National Currency

The national currency of Luxembourg monetary is the eu-
ro.

The monetary policy of Luxembourg is determined by the
European Central Bank and implemented at the national level

“"Law of July 14, 2023.
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by the Central Bank of Luxembourg (Banque Centrale du Lux-
embourg),” which is a member of the Eurosystem.

2. Exchange Regulations
Luxembourg currently has no exchange regulations.

C. Trade and Commerce Regulation
1. Imports and Exports

a. Licenses and Quotas

Luxembourg is an extremely open market. Imports and ex-
ports of many goods do not require any authorization. As a
member of the European Union (EU), Luxembourg must com-
ply with EU legislation. Licenses are required and quotas are
fixed, above all for trade with countries that are not members
of the EU. Trade with certain countries has to comply with the
Wassenaar Arrangement provisions.

b. Custom Duties and Other Taxes

As a member of the EU, Luxembourg is subject to the cus-
toms regulations of the EU. Tariffs are abolished within the EU.
Customs duties are levied only on goods imported into Luxem-
bourg from countries that are not members of the EU. Import
duties are calculated at various rates on customs values, and
exemptions are available. Excise duties are levied on certain
goods, such as spirits, tobacco, and mineral oil products. Spe-
cial anti-dumping duties for some goods imported from third
countries may be applied in conformity with EU regulations.

Goods imported from EU countries as well as goods im-
ported from non-EU countries are subject to value-added tax
(VAT) to allow fair competition. VAT exemptions may be ap-
plicable to some good imports.

c. Documentation

Formalities in trade between Member States of the EU
have been reduced to a minimum since January 1, 1993.

2. General Regulation of Business

a. Business License

In principle, a license to trade is required for all kinds of
business. The mere holding of participations in other compa-
nies, however, is not subject to a business license, as such ac-
tivity is not considered to be a business for these purposes. The
same applies to intragroup in- and on-lending. The Ministry of
the Economy is responsible for issuing general business licens-
es. It mainly requires an appropriate level of education and/or
experience for the manager(s) of the business. However, specif-
ic educational qualifications/experience are no longer required
for a license for commercial activities following an amendment
dated July 11, 2018, to the Law of September 2, 2011. Entities
envisaging conducting a regulated (financial) activity will need
to obtain a license from the Ministry of the Treasury and the
Budget.

®Law of December 23, 1998, on monetary status and the Luxembourg
central bank.
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b. Monopolies and Mergers

The Luxembourg competition law,” which is based on
EU legislation, prohibits concerted practices and the abuse of
a dominant position. However, agreements between undertak-
ings, decisions of associations of undertakings and concerted
practices are exempted from this prohibition if they contribute
to the improvement of the production or distribution of goods
or to the promotion of technical or economic progress, while al-
lowing consumers a fair share of the resulting benefit, and they
do not:

(i) Impose on the undertaking concerned restrictions that
are not indispensable to the attainment of these objectives;
and

(ii) Afford such undertakings the possibility of eliminating
competition with respect to a substantial part of the prod-
ucts in question.

Any individual or legal entity can file a complaint with the
Conseil de la Concurrence (competition authority) in the case
of an infringement of the Luxembourg antitrust legislation or
of Articles 101 and 102 of the Treaty on the Functioning of the
European Union.” After the investigations of the competition
authority have been completed, the final decision with regard to
an alleged infringement will be taken by the Conseil de la Con-
currence (which decision can be reviewed by the administrative
courts).

c. Restrictive Trade Practices, Unfair Competition and
Comparative Advertising

Luxembourg law prohibits practices that misinform con-
sumers and are detrimental to the interests of consumers or con-
stitute acts of unfair competition toward competitors.” Thus,
for example, incorrect denotations as to the nature and quality
of a product are not allowed. Comparative advertising is per-
mitted, subject to the limitations set forth in the relevant legis-
lation.

Seasonal sales are allowed only two times a year, for a
maximum period of one month each and must be held within
specific regulated periods.

d. Price Controls

The selling price and, in particular, the retail price of each
product must, as a matter of principle, be shown in euros and
inclusive of VAT.” In general, prices are set according to costs
and according to the rules of supply and demand. The prices of
certain products, however, may be fixed by Grand-Ducal Reg-
ulation or, in certain economic sectors, by the Ministry of the
Economy pursuant to an agreement with the relevant enterpris-
es.” Exceptionally, fixed prices or fixed profit margins are set

“Law of November 30, 2022, concerning competition, as amended.

*Formerly, Articles 81 and 82 of the Treaty Establishing the European
Community.

' Law of December 23, 2016, on sales and on misleading and comparative
advertising, and the Consumer Code.

2Consumer Code (Art. L. 112-3), available at Code de la consommation
— Legilux.

3 Law of November 30, 2022, concerning competition, as amended.
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in certain cases, notably in the case of medicine,”* motor fuel
and heating fuel.” Infringements of the relevant Grand-Ducal
Regulations adopted with respect to the prices of certain goods
or services can be investigated and sanctioned by the competi-
tion authority. Since March 1, 2020, public transport has been
free of charge.”

e. Securities Regulations

The Luxembourg Stock Exchange (LuxSE), established in
1927, is a major listing center of international bonds, equities
and investment funds. Over the years, Luxembourg has become
a renowned financial center, with an innovative and favorable
legal and tax framework. As a result, the LuxSE has become
an attractive international marketplace. Since the admission to
official stock exchange listing of the first mutual fund (FCP
EURUNION) in 1959 and of the Eurobond AUTOSTRADE
(5.5%, 1963-78, US$15 million) in 1963, the volume of secu-
rities listed on the LuxSE has enjoyed uninterrupted growth.

According to publicly available information and figures
provided by the LuxSE, in 2014, the markets operated by the
LuxSE had around 40,000 quotation lines of securities (of
which more than 26,000 are debt securities and approximately
6,500 are Undertakings for Collective Investments (UCIs)) in
54 currencies from over 3,000 issuers in more than 100 coun-
tries. The LuxSE ranks first in terms of listed international
bonds in Europe.

The LuxSE operates two markets:

(i) A regulated market within the meaning of Directive
2004/39/EC (MiFID) (the “Regulated Market”); and

(i1) The exchange regulated market called the Euro MTF
market, set up in 2005 as a multilateral trading facility
within the meaning of MiFID.

The Regulated Market falls within the scope of various
European Directives (notably Directive 2003/71/EC, as amend-
ed (the “Prospectus Directive”) and Directive 2004/109/EC, as
amended (the “Transparency Directive”)). It offers the possi-
bility for issuers to benefit from the European Passport, which
on the basis of an already approved Prospectus Directive-com-
pliant prospectus, allows them to apply for the admission to
listing and trading of these securities on the regulated market
of another Member State of the European Union.

The Euro MTF provides an alternative market to the Eu-
ropean regulated markets and lies outside of the scope of the
Prospectus Directive and the Transparency Directive. Issuers
with securities admitted to trading on the Euro MTF are bound
by less costly and stringent requirements; however, they may
not benefit from the European Passport. As opposed to issuers
with securities listed on the Regulated Market, financial state-
ments of issuers with securities listed on the Euro MTF may be
prepared using generally accepted accounting standards other
than IFRS.

LuxSE regulates both the Regulated Market and the Euro
MTF. A request for admission to the trading of securities on

**Grand-Ducal Reg. of December 1, 2011, determining the criteria, condi-
tions and procedure concerning the price setting of medicine for human use, as
amended.

32025 prices available at Guichet.lu — Luxembourg.

%% https://luxembourg. public.lu/en/living/mobility/public-transport.html.
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one of the markets operated by the LuxSE is deemed to be si-
multaneously an application to the Official List of the LuxSE.
While an application for the listing on the Regulated Market
will require the prior approval by the Commission de Surveil-
lance du Secteur Financier (CSSF), the Luxembourg superviso-
ry commission of the financial sector, of a prospectus drawn up
in accordance with Regulation (EC) No. 809/2004, as amend-
ed (the “Prospectus Regulation”), an application for a listing on
the Euro MTF will require the prior approval by the LuxSE of
a prospectus drawn up in accordance with the Rules and Regu-
lations of the LuxSE (the “Rules”).

Issuers with securities listed on either the Regulated Mar-
ket or the Euro MTF are subject to ongoing and periodic dis-
closure and reporting obligations. These obligations are gener-
ally more stringent and costly in case of securities listed on the
Regulated Market. Those obligations mainly derive from the
Transparency Law of January 11, 2008, the Market Abuse Law
of May 9, 2006, and the Rules in the case of securities listed on
the Regulated Market, or solely from the Rules in case of secu-
rities listed on the Euro MTF.

3. Intellectual Property Rights

a. Patents

Inventor’s and owner’s rights in any new invention likely
to generate industrial applications may be protected in accor-
dance with the Luxembourg law on patents. Luxembourg is
also a signatory to the various international agreements on
patents, including the Paris Convention of 1883 on the protec-
tion of industrial property rights, as amended, the Washington
Patent Cooperation Treaty of June 19, 1970, as amended, and
the European Patent Convention signed in Munich on October
5, 1973, as amended.

b. Trademarks, Designs and Patterns

Since 1962, there has been a common system for register-
ing and protecting trademarks in Belgium, Luxembourg, and
the Netherlands. A convention between the Benelux States pro-
viding for a uniform law for trademarks, designs and patterns
was signed on February 25, 2005, and entered into force on
September 1, 2006. Under the Benelux convention, denomi-
nations, designs, imprints, seals, letters, ciphers, product and
packaging shapes, and any other distinctive sign that can be
represented graphically to designate any goods or services, can
be used as a trademark. A Benelux trademark will be liable
to revocation if it is not used, without any legitimate reason,
for an uninterrupted period of five years. Furthermore, designs
and patterns can be protected under the Benelux convention if
they are new and exhibit individual characteristics. Requests
for registering a trademark, design or pattern are addressed to
the common Benelux Office for Intellectual Property, estab-
lished in The Hague.”

It is also possible to register an i-DEPOT in order to obtain
official proof of who developed a concept of a product, ser-
vice or process on a specific date. The i-DEPOT serves as legal
proof and provides a date stamp.

"Law of May 16, 2006, approving the Convention Benelux en matiére de
Propriété Intellectuelle, signed on February 25, 2005.
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As the Benelux countries are signatories to the Madrid
Arrangement for the International Registration of Trademarks
of 1891, as amended, and to the Hague Agreement for the In-
ternational Registration of Designs and Patterns of 1925, as
amended, an international registration request can also be made
with the Benelux Office for Intellectual Property as concerns
the Madrid Arrangement, and directly with the World Intel-
lectual Property Organisation (WIPO) as concerns the Hague
Agreement.

c. Industrial Know-How

A 2019 law™ deals with the protection of business know-
how and trade secrets. Depending on the circumstances, the
unauthorized use of technical know-how of a competitor could
also be sanctioned under the Consumer Code or on the basis of
criminal law provisions.”

d. Copyrights

The Law of April 18, 2001, on copyright and databases,
as amended,” protects original literary and artistic works of
all kinds, including photographs, databases and computer pro-
grams. Ideas, concepts, functioning methods or mere informa-
tion cannot, as such, be protected. Copyright subsists during
the author’s lifetime and for 70 years after the author’s death.
There is an exception to copyright protection to allow under
certain conditions the use of copyrighted data to train Al sys-
tems.”"

D. Immigration Regulations

1. In General

A foreigner wishing to enter the territory of Luxembourg
must produce a valid passport supported by a visa, if required
(or a national identity card if he/she is a citizen of an EU Mem-
ber State). A foreigner wishing to stay more than three months
in Luxembourg must either apply for a residence permit or for-
mally declare their residency depending on whether they are
EU or non-EU citizens. Foreigners wishing to stay less than
three months in Luxembourg must inform the local authority of
the municipality in which they intend to stay of their arrival.
Registration in the register kept by hotels, as prescribed by law,
is sufficient for visitors staying no longer than three months
who do not exercise any professional activity.

Conditions for residency are different for EU citizens and
non-EU citizens. EU citizens are only required to declare their
residency in Luxembourg and receive an acknowledgment of
residency. Non-EU citizens must apply for a residence permit.

Citizens of the European Economic Area (EEA), i.e., Nor-
way, Iceland and Liechtenstein and citizens of the Swiss Con-
federation are treated as EU citizens. British citizens who are

¥ Law of June 26, 2019, on protection of know-how and trade secrets.

* Criminal Code, Art. 309.

% EU Directive 2001/29/EC of May 22, 2001, has been implemented by the
law of April 18, 2004, amending the law of April 18, 2001, on copyright and
databases.

' Directive 2019/790 of April 17, 2019 has been implemented by Law of
April 1, 2022, amending the law of April 18, 2001, on copyright and databases.

A-12 10/01/2025

© 2025 Bloomberg Industry Group, Inc., Arlington, VA
ISBN 978-1-63359-134-9

beneficiaries of the Withdrawal Agreement signed between the
United Kingdom and the European Union benefit from specific
residence rights and treatment similar to that granted to EU cit-
izens.

2. EU Citizens and Citizens with Equivalent Rights

A citizen of an EU Member State or citizens treated as EU
citizens must have a passport or a national identity card to enter
Luxembourg.

If such an individual intends to stay for more than three
months in Luxembourg, he/she must satisfy the conditions set
out by the law and formally declare his/her residency in Lux-
embourg to receive an acknowledgment of residency (attesta-
tion d’enregistrement).

The declaration of residency is made to the municipality in
which the individual intends to reside. After five years of un-
interrupted residence in Luxembourg, the individual is entitled
to receive an acknowledgment of permanent residency (attesta-
tion de séjour permanent).

3. Non-EU Citizens

To enter Luxembourg, a foreigner who is neither a citizen
of a state that is an EU Member State nor a citizen with equiv-
alent or similar residency rights must produce a valid passport
supported by a visa, if required.

An individual taking up residence for more than three
months must apply to the Ministry of Foreign Affairs for a resi-
dence permit (autorisation de séjour). The foreign national must
also notify the municipal administration within three days after
his or her arrival to register and provide appropriate documen-
tation.

4. Work Permits

Citizens of EU Member States or citizens with equivalent
or similar residency rights do not need a work permit to be em-
ployed in Luxembourg.

When new Member States join the EU, it is common to
have transitional arrangements in place for a specified dura-
tion. This has been the case for Bulgarian, Romanian and Croa-
tian citizens, who now enjoy full access to the Luxembourg
market. Since the United Kingdom’s departure from the Euro-
pean Union on January 31, 2020, transitional measures have
been implemented for British citizens in view of the Brexit deal
agreed between the United Kingdom and the EU.

Following the end of these transitional measures on De-
cember 31, 2020, British citizens are now treated as third-coun-
try nationals and require a work and residence permit in Lux-
embourg, unless they have residency rights as a beneficiary of
the Withdrawal Agreement signed between the United King-
dom and the European Union.

Exceptional measures are currently in place granting a spe-
cific temporary protection status valid until March 4, 2026 to
individuals who were resident in Ukraine before February 24,
2022 and who fled the war in Ukraine arriving in Luxembourg
after or shortly before February 24, 2022.

7220



Detailed Analysis

IlLE.2.

Individuals benefiting from this temporary protection sta-
tus in Luxembourg are not required to apply for a work permit
and can freely work in Luxembourg in the same way as citizens
of EU Member States for as long as their temporary protection
certificate is valid.”

A citizen of any other state must hold a residence permit
with a right to undertake paid work, before exercising any re-
munerated activity. In all cases, the Board of Employment must
be informed of the vacant post before a worker is employed.
Indeed, the employer must prove to the Board of Employment
that they have tried, unsuccessfully, to locate an EU national to
fill the open position. The Board of Employment can even sub-
mit its own candidates from the local unemployment roster for
consideration for the position. Highly qualified and seconded
workers are subject to a less burdensome procedure.”

Residence permits with a right to undertake paid work
may be issued for one year for a specific sector and profession,
renewable for a maximum duration of three years for any pro-
fession and any sector.

Highly qualified workers receive a renewable European
Blue Card permit which is valid for four years or for the dura-
tion of the employment contract plus three months, if shorter.
The European Blue Card enables the highly qualified worker,
who has legally lived for at least 18 months in the member state
that issued this card, to work in a second member state. Such
highly qualified worker is entitled to obtain a new European
Blue Card in this second member state.

A possibility for investors to obtain a residence permit of
three years (renewable) was introduced by the Law of March
8,2017. Applicants are required to proceed with one of the fol-
lowing investments:

(1) 500,000 euros in an existing Luxembourg company
performing a commercial, industrial or craft activity,
maintaining such investment and the employment levels
for at least five years;

(i1) 500,000 euros to create such a company and at least
five jobs within three years following the incorporation
date;

(ii1) 3 million euros in an existing or new Luxembourg in-
vestment structure with appropriate substance; or

(iv) 20 million euros deposit at a Luxembourg bank, in
cash or securities, for at least five years. Real estate invest-
ments are excluded from these provisions.

E. Labor Relations
1. General Aspects

a. Social Climate

Major labor conflicts involving labor unions are rare in
Luxembourg.

The principal tasks of labor unions, which are organized
on a voluntary basis, consist of negotiating collective bargain-
ing agreements and in assisting their members in individual

2 Requesting temporary protection — Guichet.lu — Luxembourg.
SLaw of August 29, 2008, on freedom of movement and immigration, as
amended.
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problems with their employers. In the past, and even during pe-
riods of economic recession, the main unions have always act-
ed with responsibility and with a view to public welfare. The
result of this moderate policy is that there has been no major
detrimental strike since 1921 and that social freedom is one of
the great assets of the Grand Duchy of Luxembourg.

b. Labor Regulations

Relationships between employers and employees are es-
sentially governed by the Labor Code, which entered into force
on September 1, 2006. Additionally, it is quite common in cer-
tain sectors of the economy and a number of companies for col-
lective bargaining agreements providing further regulations to
be negotiated between unions and employers.

The right to work is granted to every individual who is
a native of Luxembourg or a national of one of the Member
States of the EU or a citizen with equivalent or similar residen-
cy rights. As noted in II.D.4., above, a foreigner without such
residency rights must obtain a residence permit with the right
to undertake paid work before being employed in Luxembourg.

2. Employment Contracts

Individual contracts for employees are regulated by the
Labor Code.

An employment contract must be concluded in writing be-
tween an employer and its employees. The contract must be
drawn up in duplicate and contain, inter alia, the following in-
formation:

(i) The position to be occupied and the main characteris-
tics of the work to be performed;

(i1) The normal working hours;

(iii) The remuneration and, if applicable, any benefits or
other periodic and non-periodic compensation;

(iv) The duration of a trial period, if provided for;
(v) The number of holidays; and

(vi) Any special stipulations agreed upon between the em-
ployer and the employee.

A recent amendment to the Labor Code™ introduced the re-
quirement for more transparency in employment contracts, no-
tably the social security institution to which the employee is af-
filiated must be indicated as well as information on overtime
arrangements.

Stipulations are void if less favorable to the employee than
those provided by law.

Contracts are generally concluded for an indefinite period.
Such contracts may be terminated by either party subject to
compliance with a specific notice period (determined by law,
as set out below). The employer may terminate an employment
contract either for economic reasons or for any real and serious
reasons relating to the aptitude or behavior of the employee
concerned. The employee does not require a reason to termi-
nate an employment contract with notice. In exceptional cir-
cumstances, a contract may be terminated by either party with-

*“Law of July 24, 2024, amending the Labor Code.
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out prior notice (for instance in the event of a major offense be-
ing committed by the other party).

Fixed-term contracts may be concluded in specific situa-
tions for a maximum period of two years, renewals included
(except for certain categories of employees). Such contracts are
terminated automatically upon completion of the period agreed
upon.

In the case of dismissals of employees, the following no-
tice periods must be observed by employers (unless the dis-
missal occurs during the trial period):

(i) Two months, if the employee has been employed for
less than five years;

(i1) Four months, if the employee has been employed for
five years or more but less than 10 years; and

(iii) Six months, if the employee has been employed for 10
years or more.

Where the contract is terminated by the employee, the no-
tice periods set out above are halved.

Where the contract is terminated by an employer, an ad-
ditional severance indemnity must be paid by the employer to
employees with five years or more of service. This indemnifi-
cation is expressed in terms of monthly salary and depends on
the duration of employment as follows:

(i) One month’s salary after five years of employment;

(i) Two months’ salary after 10 years of employment;
(iii) Three months’ salary after 15 years of employment;
(iv) Six month’s salary after 20 years of employment;

(v) Nine month’s salary after 25 years of employment; and

(vi) Twelve month’s salary after 30 years of employment.

Employment contracts may provide for a trial period de-
pending on the education and experience level, and also on the
salary of the employee. A trial period between two weeks and
three months may be set if the employee is unqualified. For
qualified employees, a trial period of up to six months may be
set (with a minimum of two weeks). If the monthly salary stipu-
lated in the employment agreement exceeds a certain threshold
determined by Grand-Ducal Regulation,” a trial period of up to
a year may be set. During the trial period, the contract may be
terminated at any time subject to a certain amount of prior no-
tice being given. The prior notice of termination during the tri-
al period depends on the length of the trial period; for exam-
ple, for a trial period of six months, the prior notice is 24 days.
However, a trial period may not be terminated during the first
two weeks of the trial period, except where there are very seri-
ous reasons for termination.

3. Working Conditions

a. Remuneration

All wages and salaries are subject to a sliding wage and
salary scale, meaning that they are automatically adjusted to
variations in the cost-of-living index.

%The threshold is 5,062.14 (index 944.43) euros with effect from Septem-
ber 1, 2023.
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There is a legal minimum salary for employees, depending
on their qualifications. An employee is considered to be “qual-
ified” if he or she has a school certificate corresponding to at
least the official technical school certificate (DAP/CATP), a
technical certificate plus several years’ experience or six to 10
years’ practical work experience depending on the nature of
the job. As from January 1, 2025, the legal minimum monthly
salary for non-qualified workers is fixed at 2,637.79 euros. For
qualified workers, the legal minimum monthly salary is fixed
at 3,165.35 euros (20% more than the salary for non-qualified
workers). Lower rates apply to individuals between the ages of
15 and 18.

b. Working Hours

Normal working hours are currently eight hours per day
and 40 hours per week.

Work performed on Sundays is remunerated at 170% of
the normal hourly rate. Work performed on legal holidays is re-
munerated at up to 300% of the normal hourly rate (and if the
legal holiday is a Sunday, at the rate of 270% plus one vacation
day). The hourly rate is obtained by dividing the employee’s
monthly wage or salary by the standard figure of 173 hours.
According to Article L. 211-27 (5) of the Labor Code, an em-
ployee is not entitled to payments with regard to overtime if he/
she performs work as a “cadre supérieur,” i.e., a senior manag-
er.

As of January 1, 2009, priority is given to granting em-
ployees compensatory time off for working overtime, pursuant
to the law of May 13, 2008, on the introduction of the single
status, as follows:

(i) Compensatory paid time-off on the basis of 1.5 hours
off per hour of overtime; or

(i1) A booking, at the rate of 1.5 hours per hour of over-
time, on a time saving account the application of which
may be fixed in a collective bargaining agreement or an
agreement between representatives of employees and em-
ployers at the appropriate level.

Overtime pay, at 140% of the normal hourly rate, applies

only if:

(i) For organizational reasons connected with the compa-
ny, compensatory time-off is not possible; or

(i) The employee is leaving the company before he/she

would be able to recuperate accumulated overtime.

An applicable collective bargaining agreement may estab-
lish the procedures for the payment of overtime or compensato-
ry time off.

Where overtime pay is paid, the basic hourly rate is ex-
empted from income tax and social security contributions, with
the exception of contributions for health care and dependency
insurance. The additional amount (40%) is tax-free and ex-
empted from social security contributions.

c. Legal Holidays

The following are regarded as legal holidays:
(i) New Year’s Day — January 1;
(ii) Easter Monday — March/April (variable);
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(iii) Mayday — May 1;

(iv) Europe Day — May 9;

(v) Ascension — May (variable);

(vi) Whit Monday — May/June (variable);
(vii) National Holiday — June 23;

(viii) Assumption — August 15;

(ix) All Saint’s Day — November 1;

(x) First Christmas Day — December 25; and
(xi) Second Christmas Day — December 26.
d. Annual Leave

The annual vacation period is 26 working days. Collective
bargaining or employment agreements may provide for longer
annual leave. Special leave for personal reasons is provided for
by law.

e. Personnel Representatives

“Personnel representatives” are elected by a firm’s person-
nel and charged with safeguarding and defending the interests
of the personnel.

The number of representatives depends on the size of the
staff employed by the firm. Personnel representatives and their
deputies benefit from a special protection against dismissal.

4. Right to Tax

Employees that reside in third countries, but who are em-
ployed in Luxembourg, are generally taxed on their employ-
ment income only in Luxembourg.

Luxembourg has signed Protocols to the double tax
treaties that it has entered into with its neighboring countries
(i.e., France, Belgium and Germany), agreeing on a certain
number of days that an employee working in Luxembourg can
work from outside Luxembourg without becoming subject to
tax in their country of residence. These limitations constitute an
exception to the usual 183-day rule present in most double tax
treaties.

Furthermore, as a result of the increase in remote working,
in particular due to the COVID-19 crisis, there have been
changes in the amount of days an employee working in Lux-
embourg, but residing in a neighboring country, is allowed to
work from outside Luxembourg without becoming subject to
income tax in their country of residence.

French resident workers can ordinarily spend up to 29
days working outside of Luxembourg without becoming sub-
ject to tax in France.”” On November 7, 2022, an amendment
was signed by the French and Luxembourg Finance Ministers
to increase the threshold number of days provided for in the bi-
lateral tax treaty from 29 to 34 days. This change applies to in-
come received as from January 1, 2023.

Concerning Belgian resident workers, an agreement was
concluded between Luxembourg and Belgium to raise the

% Paragraph 3 of the Protocol signed between Luxembourg and France on
March 20, 2018.
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threshold from 24 to 34 days retroactively as from January 1,
20227

The threshold for German resident workers has also been
increased from 19 days to 34 days applicable as from January
1,2024.

F. Financing the Business

1. Credit Institutions

Over the years, Luxembourg’s banking sector has grown
to become one of Europe’s most important financial centers.
In March 2024, there were 115 authorized banks operating in
Luxembourg.

Domestic credit institutions are universal banks offering a
wide range of banking services, such as current and savings ac-
count facilities, safe keeping, money transfers, operating on the
stock exchange, corporate and personal lending, syndicated fi-
nancing, trade financing, foreign exchange operations, fiducia-
ry and trustee services, and management of investment funds.

Most of the credit institutions established in Luxembourg
are “Euro-banks” specializing in the Euro-bond and currency
markets, corporate and international lending, investment fund
management, and private customer banking. Most of these
banks are wholly owned affiliates of top-ranking international
banks.

The development of Luxembourg as a financial center has
been promoted by liberal exchange controls, efficient and flex-
ible banking regulations, liberal legislation concerning invest-
ment funds, and bank secrecy laws.

Credit institutions and other professionals in the financial
sector as well as the financial market are under the supervision
of the CSSF. The CSSF examines all application files for a
banking license to be delivered by the Ministry of the Treasury
and Budget. The CSSF monitors compliance with the national
and international rules and regulations applicable to the finan-
cial sector and falling within its field of competence, and on a
regular basis issues circular letters to be complied with by those
acting in the financial sector. Banks are required to report to
the CSSF for prudential supervision purposes and to the Lux-
embourg central bank for monetary policy purposes.

2. Financial Sector Support

Financing may also be obtained through investment firms,
securitization vehicles and other financial sector professionals.
The activities of investment firms and other professionals in the
financial sector (including, among others, lending and factor-
ing) are subject to licensing and reporting requirements in the
same way as credit institutions. Securitization vehicles are reg-
ulated entities, and thus subject to additional requirements, on-
ly if they issue securities to the public on a regular basis.

3. Government Financing

Several government institutions may allocate premiums,
subsidies and/or loan interest subsidies for establishing new
businesses and making investments. (See II.A.2.b., above.)

“"Law of June 22, 2022, approving the amendment to the tax treaty and the
Final Protocol thereto.
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lll. Forms of Doing Business in Luxembourg

A. Principal Business Entities

1. Sole Proprietorship

Sole proprietorships are unincorporated businesses owned
by a single person, who incurs unlimited liability.

2. Limited Liability Company
A limited liability company may be set up in the form of:

(i) A private limited liability company (société a respons-
abilité limitée or S.ar.l.);

(i) A public limited liability company (société anonyme
or SA); or

(>iii) A simplified joint stock company (société par actions

simplifiée or SAS).

In the case of each of these types of companies, the finan-
cial liability of the shareholders is limited to their capital con-
tributions (see IIL.B., C., and D., below).

3. Partnerships
A partnership may take the form of:

(i) A general corporate partnership/unlimited company
(société en nom collectif),

(i1) A limited corporate partnership (société en comman-
dite simple);

(iii) A special limited corporate partnership (société en
commandite spéciale); or

(iv) A corporate partnership limited by shares (société en
commandite par actions) (SCAs) (see IILF., below).

4. Branch of a Foreign Corporation

A foreign company may carry out business activities in
Luxembourg through a branch office (succursale), which has
no distinct legal personality. Branches of foreign companies
must register with the Luxembourg Register of Commerce and
Companies. They are subject to publication requirements simi-
lar to those applying to Luxembourg companies (see II1.G., be-
low).

5. Other Entities

The following other entities may also be used to carry on
business in Luxembourg:

(i) A European Company (société européenne or SE) (see
III.LE.1., below); and

(i) A cooperative company (société coopérative) (see
IILE.2. and 3., below). A cooperative company has no
firm name (raison sociale) but is described by a corporate
denomination. A cooperative company may also be orga-
nized as a public limited company (société cooperative or-
ganisée comme des sociétés anonymes).

Business activities can also be conducted within joint ven-
tures taking the form of temporary commercial companies (so-
ciété momentanées) or commercial associations by participa-
tion (société en participation) (see III.H.2. and 3., below).
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B. Public Limited Liability Company (Société Anonyme)

An SA is a public company with its capital divided into
shares that is formed by one or more shareholders who con-
tribute a specific amount to the company’s share capital. The
liability of shareholders is limited to their capital contributions.

1. Incorporation

a. Object Clause

The corporate purpose of an SA must be described in its
objects clause. The objects clause of an SA may be broadly
worded; however, a universal corporate purpose which would
allow a company to engage in all lawful activities of any nature
whatsoever is not permitted. Care should be taken to ensure
that any objects requiring regulatory approval are included sub-
ject to the obtaining of such approval. A business license is re-
quired for a company intending to carry on a commercial activ-

ity.
b. Corporate Denomination

An SA is identified by a particular name. The name may
not be identical or similar to that of an existing corporation.
The name of the SA must be followed by the words “société
anonyme’ or the abbreviation “SA” on all documents issued by
the SA.

c. Shareholders

One or more shareholders are required to incorporate and
hold shares in an SA. There are no restrictions as to the maxi-
mum number, nationality or residence of the shareholders.

d. Incorporation Deed

The deed of incorporation® of an SA must include among
other specifics: the identity of the founder(s); the form of the
company; the corporate name; the registered office; the corpo-
rate purpose; the subscribed, and, where applicable, the autho-
rized capital; and the capital initially paid up.

e. Share Capital

An SA’s share capital must amount to at least 30,000 euros
or its equivalent in any foreign currency. In other words, the
share capital of an SA can be in any foreign currency, provided
the amount of the capital in that other foreign currency is at all
times more than the minimum capital equivalent of 30,000 eu-
ros. This amount may be increased by Grand-Ducal Regulation
and adopted after consultation with the Conseil d’Etat to take
into account either variations in national currency or changes
under EU regulations. Specific capital requirements apply to
credit institutions and other regulated professionals in the fi-
nancial sector.

Shares may be issued with or without par value. When
shares are issued with nominal value, new shares cannot be
issued at a value lower than the nominal value. When shares
have no nominal value, new shares can be issued below the par
value, subject to specific conditions. Shares may be in regis-

®Law on commercial companies, dated August 10, 1915, as amended
(LSC), Art. 420-15.
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tered (actions nominatives), dematerialized (dématérialisée) or
bearer (actions au porteur) form. Upon incorporation, the entire
share capital must be subscribed for, regardless of the type of
shares issued. In the case of dematerialized or bearer shares, the
share capital must also be fully paid up in cash or by means of
contributions other than cash. In the case of registered shares,
the (nominal) share capital may be partly paid-up to the extent
of at least 25% of the shares — any premium payable on the
shares is required to be paid in full. Where shares are partly
paid-up, the board of directors will decide when and how the
unpaid portions of the share capital are to be called for pay-
ment. Preferred shares, tracking shares, non-voting shares and
redeemable shares may be issued subject to limited restrictions.

The shares of an SA are freely transferable subject only to
restrictions (if any) provided for in the articles of association or
under any agreement that may be entered into by and between
the shareholders. Lock-up clauses must however be limited in
time and if the articles of association require any approval or
provide for any pre-emption clauses in respect of transfers of
shares, such clauses may not lead to the transferability of the
shares being blocked for a period longer than 12 months. Any
clause set for a period longer than 12 months is automatically
reduced to 12 months.

Registered shares, in particular, may be transferred by:

(1) A declaration of transfer entered into the share register,
dated and signed by the transferor and transferee or by
their duly authorized representatives; or

(i) Acceptance of the transfer by the company based on
a private document recording the agreement between the
transferor and transferee.

If shares are in registered form, any transfer must be en-
tered in the shareholders’ register of the company.

Dematerialized shares are materialized and transferred by
means of entries in the securities accounts (held with a clearing
institution or a (central or foreign) account provider) of the
transferor and the transferee. Where the shares are in bearer
form, their transfer is carried out by delivery of the share cer-
tificates. With many countries abandoning bearer shares alto-
gether, Luxembourg has chosen to retain bearer shares, but
it has opted to implement a depository regime. Bearer shares
must be deposited with a professional depository (such as a
bank or other licensed entity) which is tasked with holding
such bearer shares. The professional depository is also tasked
with maintaining a register of bearer share holders, reflecting,
amongst other things, the identity of the bearer shareholder, the
date of the deposit of the bearer shares with the professional
depository and the date of any transfers of bearer shares. The
bearer share holder register is not available to any third parties,
except for the tax and judicial authorities in Luxembourg who
may request a copy of such register. A bearer shareholder may
only inspect the entry in the bearer share register which relates
to its holding of bearer shares, with the remainder of the bearer
share register remaining confidential.

In addition to shares representing the share capital, an SA
may also issue founders’ shares (parts bénéficiaires) that do not
represent the share capital. The articles of association set out
the rights attached to these founder shares.
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f. Incorporation Procedure

The founder(s) of an SA execute an incorporation deed
before a Luxembourg notary public upon execution of which
the SA comes into existence and all shares are issued to the
founder(s). The incorporation deed includes the articles of as-
sociation. The incorporation deed (and any subsequent amend-
ments to it) are registered and filed by the Luxembourg notary
public with the Luxembourg Register of Commerce and Com-
panies (RCS) and published in the Luxembourg Electronic
Register of Companies and Associations (Recueil Electronique
des Sociétés et Associations) (RESA).

g. Cost of Incorporation

The incorporation fees of the Luxembourg notary public
are calculated on a fixed scale depending on the contributed
capital of the company. A fixed registration duty is due on reg-
istration of the notarial deed and ordinarily included in the in-
corporation fee charged by the notary public. In the case of
contributions in kind, fees for the réviseur d’entreprises agréé
(whose approval of the value of such contributions is mandato-
ry) should also be taken into consideration.

2. Operation

a. Business License

Depending on the type of commercial activity conducted
by the company, a business license issued by the Ministry of
the Economy may be required in advance. See II.C.2.a., above.
A business license is not required for a holding company.

b. Amendment of Articles

The articles of association can be amended by vote at an
extraordinary general meeting of the shareholders of the com-
pany held in the presence of a Luxembourg notary public, un-
less the amendment relates to an increase in the share capital
and a specific authority has been granted to the board of di-
rectors to record the increase before the notary (in which case
the board may use its authority to amend the capital clause of
the articles to reflect the capital increase). The extraordinary
general meeting deliberating on an amendment to the articles
must have a quorum of at least one-half of the capital present
or represented at the meeting and the agenda must indicate the
proposed amendments and, where applicable, the text of any
amendment to the object or form of the company. If the quo-
rum requirement is not met, a second meeting may be convened
in the manner prescribed by the articles, by means of a no-
tice published at least 15 days before the meeting, in the RE-
SA and in one Luxembourg newspaper. This convening notice
must reproduce the agenda and indicate the date and the results
of the previous meeting. The second meeting may validly de-
liberate, regardless of the proportion of the share capital pre-
sent or represented. At any extraordinary general meeting (save
where unanimous consent is required by law as when share-
holders’ commitments are intended to be increased where the
company’s nationality is intended to be changed; or if higher
voting thresholds are provided for in the articles), resolutions
must be carried by at least two-thirds of the votes cast. Quorum
and majority thresholds may be increased by the articles of as-
sociation, but they cannot be reduced. Votes cast do not include
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votes attaching to shares with respect to which the shareholder
has not taken part in the vote or has abstained or has returned
a blank invalid voting form. Shareholders may vote in person,
or be represented at a general meeting by a proxy, or cast their
vote by means of a completed and signed voting form.

c. Alterations of Share Capital

An increase or reduction of the share capital is a decision
of the extraordinary general meeting held in accordance with
the quorum and majority requirements for an amendment to the
articles of association.

Where the articles provide for an authorized share capital,
the board of directors or the management board, as the case
may be, may increase the capital within the limits set forth in
the articles, and in particular up to a certain amount, without
the need to hold a shareholders’ meeting. A capital increase un-
der the authorized capital must be recorded by the board be-
fore a notary public after the issuance of new shares but within
a specified time (30 days) after the board decision to increase
capital by share issuance. The authority granted to the board to
issue shares under an authorized share capital cannot exceed a
period of five years, but can be renewed by the general meeting
of shareholders (each time for up to five years).

Shareholders have statutory preemption rights with re-
spect to the issuance of new shares for cash consideration,
but such rights may be withdrawn or restricted by the general
meeting of the shareholders. Alternatively, the general meeting
may grant the board authority to limit such rights when issuing
shares under the authorized share capital.

In certain circumstances, the articles of association may
also authorize the board of directors or the management board
(as the case may be), to issue new or existing shares for free
to members of the personnel of the company or the group to
which the company belongs. In this case, the statutory preemp-
tion rights do not apply.

d. Stock Buybacks

An SA may acquire its own shares either by itself or
through a person acting in his/her own name but on the compa-
ny’s behalf, subject to the following conditions:”

(i) The authorization for the acquisition of shares is given
by the shareholders’ general meeting, which determines
the terms and conditions of the proposed acquisitions, in
particular the maximum number of shares to be acquired,
the period for which the authorization is granted, which
may not exceed five years, and, in the case of an acquisi-
tion for value, the minimum and maximum consideration.
The board of directors or the management board (as the
case may be) will ensure that the conditions laid down un-
der points (ii), (iii) and (iv) below are respected when an
authorized acquisition takes place;

(i) The acquisitions, including both the shares that the
company previously acquired and holds in its portfolio,
and shares acquired by a person acting in his or her own
name but on behalf of the company, may not have the ef-

“LSC, Art. 430-15.
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fect of reducing the net assets below the amount of the
share capital, plus non-distributable reserves;

(iii) Only fully paid-up shares may be repurchased; and

(iv) The acquisition offer must be made on the same con-
ditions to all shareholders in the same situation, except
for acquisitions approved unanimously by all shareholders
and except in the case of listed companies, which can ac-
quire shares on the market.

Exceptions to the above rules do exist. An SA may issue
repurchasable shares, subject to certain conditions. Such repur-
chasable shares may be acquired by the company by resolution
of the board of directors, on fulfillment of the prescribed con-
ditions and subject to the availability of distributable reserves
for doing so.

e. General Meeting of Shareholders

The general meeting of shareholders has the widest pow-
ers to adopt or ratify any action relating to the company, it be-
ing understood that the board of directors (or the management
board, as the case may be) has those powers that are not re-
served to the general meeting of shareholders by law or the arti-
cles of association. Where the company comprises a sole share-
holder, the latter exercises the powers reserved to the general
meeting.

The shareholders may pass extraordinary resolutions when
deciding on:

(i) The amendment of the articles;

(ii) An increase or decrease of the share capital;

(iii) The winding-up of the company; or

(iv) A merger or division.

Meetings at which extraordinary resolutions are passed are
required to be held in the presence of a Luxembourg notary.
For the required quorum and majority requirements, see
II1.B.2.b., above.

The shareholders may also pass ordinary resolutions when
deciding on, among other matters:

(i) The appointment or removal of members of the board
of directors or the supervisory board, as well as the statu-
tory auditor(s); and

(ii) The transfer of the registered office outside the bound-
aries of the municipality where the company has its regis-
tered office, but within the Grand Duchy of Luxembourg.

Unless more stringent provisions are provided for in the
articles of association, ordinary resolutions are passed by a sim-
ple majority of shareholders present or represented, regardless
of the number of shares represented.

Furthermore, the company must hold at least one general
meeting each year to adopt the financial statements (passed by
ordinary resolutions). The first general meeting of the company
is required to be held within 18 months from its incorporation
and all subsequent annual general meetings must be held with-
in six months after the financial year end.

Furthermore, rules relating to the provision governing
convening notices for shareholders’ general meetings are pre-
scribed by law.
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f. Board of Directors (Conseil d’Administration),
Management Board (Directoire), and Supervisory
Board (Conseil de Surveillance)

The law allows SAs to choose between two management
structures:

(1) A one-tier management structure with a board of direc-
tors (conseil d’administration); or

(i1) A two-tier management structure with a management
board (directoire) and a supervisory board (conseil de sur-
veillance).

In the case of a one-tier management structure, the board
of directors is in charge of the management of the company. It
has the power to take any action necessary or useful to realize
the corporate object, except where the exercise of the power
concerned is reserved by law or by the articles to the general
meeting of shareholders. The board of directors must include
at least three directors. However, where a company has been
formed by a sole shareholder or where it has been established at
a general meeting of shareholders that the company has a sole
shareholder, the board of directors can consist of one member.
There are no corporate restrictions as to the nationality or res-
idence of board members.” The members may or may not be
shareholders. The term of office of any one director may not
exceed six years. Unless the constituting instrument provides
otherwise, directors may be re-elected. Directors may be re-
moved from office by the shareholders’ general meeting at any
time.

Where a vacancy arises, the board is allowed to appoint
a replacement temporarily until the next general meeting of
shareholders at which the final appointment of the director
must be decided on. All decisions to be taken by the board of
directors are in principle subject to a quorum of at least half
of the directors and a voting majority of 50% of the members
present or represented. A chairman of the board of directors
is elected from the members of the board. The chairman may
have a casting vote. The board of directors may delegate spe-
cific powers to one or more agent(s) or, as the case may be, a
committee and entrust the day-to-day management of the com-
pany to one or more directors or agents. Delegation of the daily
business to a director entails the obligation for the board to re-
port each year to the ordinary general meeting of shareholders
on the salary, fees and any advantages granted to the delegate.
In any case, the board of directors retains overall liability for
the general policy of the company.

In a two-tier management structure, an SA has a manage-
ment board and a supervisory board. On the one hand, the man-
agement board is in charge of the management of the company
and may take any action that is necessary or desirable in view
of carrying out the company’s corporate object, except where
the exercise of the power concerned is reserved by law or the
articles to the supervisory board and/or to the general meeting
of shareholders. On the other hand, the supervisory board is in
charge of carrying out the permanent supervision of the man-
agement of the company by the management board. The super-
visory board is not authorized to interfere with such manage-

LSC, Arts. 441-1 to 441-13.
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ment except in the case of the decisions requiring the supervi-
sory board’s prior approval pursuant to the articles of associa-
tion.

The members of the management board are appointed by
the supervisory board, unless the articles reserve this power to
the general meeting of the shareholders. They are appointed for
a renewable period of six years. The number of members of
the management board, or the rules for determining that num-
ber, must be set forth in the articles; if not specified, this will
be determined by the supervisory board. In an SA with a sole
shareholder or with a share capital lower than 500,000 euros
a single person may exercise the functions incumbent on the
management board. Moreover, if an SA has employed 1,000 or
more employees and/or workers for the three preceding years,
its management board must consist of at least nine directors and
the employees and/or workers may designate one-third of the
directors.”

The supervisory board members are appointed by a gener-
al meeting of the shareholders. The supervisory board must be
composed of at least three members. The members may be dis-
missed at any time and their mandate, which may not exceed
six years, is, in principle, renewable. As long as the company
remains wholly-owned by one shareholder, only one superviso-
ry board member is required.

The supervisory board may entrust one or more of its
members with special mandates for one or more specific pur-
poses. It may also decide to create committees and determine
their composition and duties. However, powers reserved by law
or the articles to the supervisory board itself may not be dele-
gated.

All decisions to be taken by the management board or the
supervisory board are in principle subject to a quorum of at
least half of the members and a voting majority of 50% of the
members present or represented.

Furthermore, the directors (and the members of the man-
agement board, as the case may be) represent the company, and
must exercise their duties with as much care, diligence and skill
as would be displayed by a reasonable person in the same cir-
cumstances. Greater expertise, such as would be displayed by a
reasonably competent member of the relevant profession, may
be expected from a director who is a member of a specific pro-
fession, for example, a lawyer or accountant. Along with this
general duty, the law also lays down more specific duties.

g Supervisory Auditor (Commissaire aux Comptes)
and Approved Statutory Auditor (Réviseur
d’Entreprises Agréé)

Supervisory auditors are officers of the company appoint-
ed by the shareholders’ general meeting. Their term of office
may not exceed six years although they may, unless the articles
provide otherwise, be re-elected. They may or may not be
shareholders. No specific qualifications are required and no na-
tionality or residence requirements apply to a supervisory audi-
tor.

The supervisory auditor(s) is/are in charge of reporting on
and reviewing the annual accounts. In particular, twice a year,
the board of directors (or the management board as the case

"'Labor Code, Arts. L426-1 and L426-3.
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may be) must provide the statutory auditor(s) with a statement
summarizing the assets and liabilities of the company. The su-
pervisory auditor must then present a report on the financial
statements along with recommendations at the annual gener-
al meeting of shareholders. A supervisory auditor can have the
same fiduciary responsibilities as a director and can incur lia-
bility towards the company.

The appointment of a supervisory auditor is mandatory,
unless the SA concerned is required, on meeting the requisite
thresholds under the law, to appoint an approved statutory au-
ditor (réviseur d’entreprises agréé), in which case the SA need
not appoint a supervisory auditor. Such an SA may appoint an
approved statutory auditor voluntarily.

An approved statutory auditor is an independent auditor
appointed from a list of approved statutory auditors in Luxem-
bourg (i.e., a member of the Institut des Réviseurs d’Entrepris-
es). The appointment of the approved statutory auditor is a con-
tractual arrangement and the approved statutory auditor is not
an officer of the company.

An approved statutory auditor is required to be appointed
if the company satisfies two of the following criteria for two
consecutive financial years:

(i) Total balance sheet in excess of 4.4 million euros;
(i1) Net turnover in excess of 8.8 million euros; and/or

(ii1) Average number of full-time employees in excess of
50.

h. Books and Records

The law requires regular bookkeeping in line with gener-
ally accepted accounting principles.” An SA may elect to pre-
pare its accounts in accordance with Luxembourg Generally
Accepted Accounting Principles (Lux GAAP) or International
Financial Reporting Standards (IFRS) as adopted in the Euro-
pean Union. All company documents must be kept for a period
of 10 years.

i. Financial Statements

Luxembourg company law (in line with the EU Company
Law Directive of July 20, 2013)" requires the drawing up of
annual financial accounts including:

(i) A balance sheet;
(ii) A profit and loss (P&L) account; and

(iii) The notes to the accounts.

It is also possible for an SA that meets certain thresholds
required by law to draw up an abbreviated balance sheet and an
abbreviated P&L account.

The annual financial accounts, together with the manage-
ment report, must be approved by the general meeting of share-
holders.”

2 Commercial Code, Arts. 8 to 21.

Dir. 2013/34/EU on annual financial statements, consolidated financial
statements and related reports of certain types of undertakings as transposed in-
to Luxembourg law pursuant to the law of December 18, 2015.

"Law of December 19, 2002, on the register of commerce and companies
and the accounting and overall accounts of undertakings, Title II, Chapters II
and I'V.
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j- Dividends and Other Distributions of Profits

The annual general meeting of shareholders decides on the
allocation of profits. Within the limits provided by law, prof-
its may be allocated to reserves, distributed to shareholders, or
carried forward. The articles of association of a company may
authorize the board of directors to distribute interim dividends
within the limits set forth by law and subject to the availability
of distributable reserves.

k. Reserves

Five percent of the annual net profits of an SA must be al-
located to a legal reserve account until the reserve equals 10%
of the SA’s share capital.

Contributions can be made by shareholders to other dis-
tributable or non-distributable reserve accounts by resolution of
the general meeting.

3. Reorganizations

In the case of a reorganization, Luxembourg law provides
for a formal procedure designed to notify and protect the inter-
ests of third parties. Luxembourg law allows a variety of forms
of mergers and demergers. All companies with legal person-
ality under the Law on Commercial Companies, dated August
10, 1915, as amended, and economic interest groupings can be
merged or demerged. Cross-border mergers within or outside
the European Union are also allowed under Luxembourg law
on the condition that the foreign law governing the other party
to the merger does not prohibit such a merger.

In particular, a merger may take the form of:

(i) The acquisition of one or more companies by another
(merger by acquisition); or

(ii) The incorporation of a new company on the merger of

one or more companies (merger by incorporation).

As a result of a merger by acquisition or by incorporation,
the target companies are dissolved without liquidation and all
their assets and liabilities transferred to the absorbing or newly
created entity (as the case may be).

A demerger can be implemented by:

(i) Acquisition (demerger by absorption);

(ii) Incorporation of new companies (demerger by incor-

poration); or

(iii) A combination of (i) and (ii), above.

Reverse mergers are also possible (i.e., where a subsidiary
absorbs its parent company). The transfer of assets, branch of
activity transfers, all assets and liabilities transfers, and trans-
fers of professional assets are also allowed.

The Mobility Directive (EU) 2019/2121 of November 27,
2019 (the “Cross-Border Mobility Directive”) (CBM) estab-
lishes the basis for a uniform legal framework for cross-border
conversion projects within the EU, harmonizing the procedures
for cross-border migrations, conversions, mergers and divi-
sions.

The CBM Directive was introduced to address issues aris-
ing as a result of Member States’ national laws being incom-
patible or difficult to align with each other.
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The CBM Directive was to be implemented by the Mem-
ber States into their national laws by January 31, 2023. How-
ever, as at May 1, 2023, Luxembourg had not yet finalized the
draft law in connection with its implementation of the direc-
tive. Based on the current draft of the domestic implementing
legislation, upon implementation of the CBM Directive in Lux-
embourg, there will be a clear process to follow in relation to
migrations and, while the general process with respect to merg-
ers will not be significantly changed, the scope of simplified
mergers will be expanded, permitting, for example, a merg-
er between two entities with a common shareholder to be re-
garded as a simplified merger without the need for a share is-
suance (such ‘sister company’ mergers cannot be regarded as
simplified mergers under existing Luxembourg law). The gen-
eral consensus among practitioners and notaries is that the ex-
isting Luxembourg national legal procedures continue to apply
until the CBM Directive has been implemented into the Lux-
embourg law.

4. Dissolution and Liquidation

A company may be dissolved” by a decision of the extra-
ordinary general meeting of shareholders or by a court decision
(at the request of the public prosecutor ordinarily as a conse-
quence of a breach of applicable law).

Liquidators are appointed by the general meeting of share-
holders™ and, unless the articles provide otherwise, a sharehold-
er or any third party or a member of the board may act as a lig-
uidator.

If the company is held by a sole shareholder, the share-
holder may also opt for a one-step dissolution under certain
conditions. Under this regime, the company is dissolved with-
out the full liquidation regime applying, and its assets and lia-
bilities are transferred to the sole shareholder by operation of
law.

A company may also be dissolved at the conclusion of any
bankruptcy proceedings.

C. Private Limited Liability Company (Société a
Responsabilité Limitée) (S.ar.l.)

1. In General

An S.ar.l” is formed by the passing of a deed in the pres-
ence of a Luxembourg notary public.”

The shareholders (minimum one, maximum 100) are liable
for the company’s obligations only up to the amount of their in-
vested capital.

The share capital of an S.a r.l. must amount to at least
12,000 euros, or its foreign currency equivalent.” The share
capital must be fully subscribed and fully paid-up. Shares may
be issued with or without par value, and if issued with a par
value, they may have the same or a different par value. Shares

PLSC, Arts. 480-1 to 480-3.

"°LSC, Title XI, Arts. 1100-1 to 1100-15.

""LSC, Title VII, Ch. 1, Arts. 710-1 to 710-31.

LSC, Title I, Art. 100-10.

™ Since January 16, 2017, one or more individuals may also incorporate a
Simplified Private Limited Liability Company (Société a Responsabilité Lim-
itée Simplifiée), with a share capital of between 1 euro and 12,000 euros. Such
company form may only be used for activities requiring a business license.
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(parts sociales) must be in registered form. As in the case of
an SA, an S.a r.l can issue founders’ shares (parts bénéfici-
aires) which do not represent the share capital and the articles
of association determine the rights attached to such shares (see
III.B.1.e., above). Non-voting or bearer shares are not allowed.
The share capital increase is in principle resolved by the share-
holders’ general meeting by the passing of an extraordinary res-
olution. However, the articles of association may provide for an
authorized share capital as in the SA (see III.B.2.c., above). In
such a case, persons who are entitled to subscribe for such new
shares issued under the authorized share capital, other than ex-
isting shareholders, must be pre-approved by the shareholders’
general meeting (a requirement that does not exist for an SA).

At the shareholders’ general meeting, all resolutions are
taken by a majority of votes cast representing at least fifty per-
cent (50%) of the share capital represented. If the quorum is
not reached at the first meeting, and the meeting is reconvened,
decisions at the reconvened meeting will be taken by a majori-
ty of the votes cast regardless of the portion of the capital rep-
resented, unless the articles of association provide otherwise.
For resolutions entailing the amendment of the articles (such as
a share capital increase (see above)), the law requires the ma-
jority of votes cast of at least three-fourths of the share capital
present or represented, unless the articles provide otherwise, in
the presence of a Luxembourg notary. In any case, all quorum
and voting thresholds may only be increased, not decreased, by
the articles of association. The holding of shareholders’ gener-
al meetings is not obligatory where the number of shareholders
does not exceed 60.

An S.a r.l. may have one or several managers (gérants)
who may be appointed for an unlimited duration and removed
from office at any time by a decision of the general meeting
of shareholders, on condition that the articles provide for such
removal without cause (revocation ad nutum), without which
a manager may only be removed for cause. No qualifications
are required of the managers and no nationality or residence re-
quirements apply. Subject to the provisions of the articles, man-
agers may or may not be shareholders. The day-to-day man-
agement of an S.a r.1. (gestion journaliére) may be delegated to
one or more managers, officers or other agents. Such delegation
must be temporary or specific. It is not possible for the board
to delegate the entirety of its powers. Irrespective of the dele-
gation, the board retains overall liability for the management of
the company.

An approved statutory auditor is required to be appointed
in the same circumstances as for an SA. (See III.B.2.g., above.)

Credit institutions and insurance companies may not take
the form of an S.a rl. An S.a r.l. may not issue shares to the
public.

A legal reserve is required in the same circumstances as
for an SA (see III.B.2 k., above).

Comment: The costs of incorporation are the same as for
an SA (see III.B.1.g., above), save for the fees for the réviseur
d’entreprise agréé, in the case of a contribution in kind, as such
report is not required for an S.a r.l.

The running costs of an S.a r.l. are ordinarily lower than
those of an SA and, due to less restrictive legal provisions ap-
plying to a private limited company, an S.ar.l. is often the more
favored corporate form in transactions where fewer than 100
shareholders are expected.
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2. Transfer of Shares

The transfer of shares and founders’ shares (parts bénéfi-
ciaires) with voting rights to non-shareholders is subject to the
approval of the majority of shareholders representing at least
three-fourths of the share capital. This threshold may be low-
ered to one-half of the share capital. Where a share transfer
is not approved, Luxembourg law provides for a statutory ex-
it procedure the purpose of which is to avoid a shareholder re-
maining blocked in an S.ar.1.*

3. Share Buybacks

An S.a r.l. can acquire its own ordinary shares provided
the following conditions, among others, are fulfilled:

(1) The company has sufficient distributable reserves; and

(ii) The equal treatment of shareholders in the same posi-
tion is respected.

An S.a r.l. can also issue repurchasable shares, the terms
of which are set out in the articles of association.

D. Simplified Joint Stock Company (Société par Actions
Simplifiée) (SAS)

Simplified joint stock companies were introduced in 2016,
as part of the modernization of Luxembourg corporate law."
This new company form is directly inspired by the regime gov-
erning the French société par actions simplifiée.

The main purpose of the SAS is to offer a new vehicle with
very light legal prescriptions as to governance, while ensuring
at the same time common ground with the SA by having cer-
tain rules governing the SA apply to other matters.

The only legal governance obligation is for the SAS to
have a chairman (président), who may be a legal or natural per-
son and may or may not be a shareholder. Such a chairman may
be elected for a limited or unlimited period of time and revo-
cable ad nutum or not. The chairman will hold all management
and representation powers of the SAS, and potentially certain
powers usually reserved for shareholders in the other Luxem-
bourg corporate forms. It is also possible to appoint one or sev-
eral director(s) (directeur(s)), who may exercise (all or part of)
the powers entrusted to the chairman (under the conditions to
be set out in the articles of association) and who shall have the
same powers as the chairman with regard to third parties. For
other matters, parties have a large organizational freedom (for
instance with respect to determining the body which can exer-
cise the powers not expressly reserved to the shareholders of
the SAS by law).

E. Other Entities

1. European Company (Societas Europaea) (SE)

An SE is a public company set up in accordance with the
corporate law of the European Union (EU), introduced in 2004
under EU Regulation No. 2157/2001. It is now applicable in
all Member States of the EU as well as those of the European
Economic Area (EEA). The legal framework of an SE allows

81.8C, Title VII, Art. 710-12.
811.8C, Title V, Arts. 500-1 to 500-9.
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for companies incorporated in different EU Member States to
merge or form a holding company or joint subsidiary, while
avoiding the legal and practical constraints arising from the ex-
istence of different legal systems. It also provides for the in-
volvement of employees in the management of the company
and recognizes their place and role within the company.

An SE with its registered office and its central administra-
tion in Luxembourg is governed by the specific provisions ap-
plicable to SEs under the EU Regulation as implemented into
Luxembourg law and, secondarily, by the same national laws
as are applicable to an SA.

An SE must have a minimum share capital of 120,000 eu-
ros and currencies other than the euro are not allowed. The reg-
istered office of an SE is designated in the articles of associa-
tion and must be the place where it has its central administra-
tion (i.e., its center of operations). The articles of association
must provide for governing bodies such as the general meeting
of shareholders and (i) a management board and supervisory
board (two-tier system) or (ii) an administrative board (one-tier
system). An SE must draw up annual accounts.

2. Cooperative Company (Société Coopérative)

A cooperative company is a company made up of a mini-
mum of two members and no legal limit on the maximum num-
ber of members. A cooperative company has variable capital
(there are no minimum or maximum capital requirements) and
its corporate units are absolutely non-transferable to third par-
ties.

A cooperative company® may be formed by private or no-
tarial deed, which must be published in the RESA. The corpo-
rate denomination of a cooperative company can correspond to
the name of the business’s purpose or may be a distinct name.
It must be managed by one or more agents, who may or may
not be members and who are liable only for the performance
of the duties entrusted to them. The supervision of the compa-
ny must be entrusted to one or more supervisory auditors, who
may or may not be members. A supervisory auditor need not be
appointed in those cooperatives where the accounts are audit-
ed by an approved statutory auditor. The members may commit
themselves jointly and severally or just severally, without limi-
tation or up to a specified amount.

3. Cooperative Company Organized as Société
Anonyme (Société Coopérative Organisée Comme
Société Anonyme)

A cooperative company organized as a société anonyme
is a cooperative company subject to the rules applying to co-
operative companies as well as those applying to sociétés
anonymes,” except to the extent specifically deviated therefrom
in the section in the law governing this entity. The capital of a
cooperative company organized as a société anonyme is made
up of shares™ and its incorporation requires a notarial deed with
the immediate subscription of the nominal capital specified in
the corporate deed.”

#21.8C, Title VIII, Ch. 1, Arts. 811-1 to 813-9.
% Law of 10 June 1999, modifying the LSC.
$1SC, art. 820-2.

$51.SC, art. 820-4.
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The corporate deed of a cooperative company organized as
a société anonyme must indicate the manner in which the cor-
porate fund is or will subsequently be made up; the minimum
amount to be subscribed for immediately; and the number of
shares subscribed to, the category of shares if more than one
category exists, and the rights of each of such categories.

A cooperative company organized as a société anonyme
does not need to publish consolidated accounts.*

F. Partnerships

1. General (Unlimited) Partnership (Société en Nom
Collectit) (SNC)

A general partnership may be formed by private or notarial
deed, an extract of which must be published in the RESA.

All the members are jointly and severally liable without
limitation for all the obligations of the general partnership. The
management is entrusted to one or more managers.

2. Limited Corporate Partnership (Société en
Commandite Simple) (SCS)

The limited partnership legislation in Luxembourg was
modernized in 2013 in ways that increase the use of limited
partnerships in various corporate structures and which, in addi-
tion, assist with the establishment of vehicles suitable for struc-
turing investment funds, most notably unregulated funds.

A limited corporate partnership may be formed by either
private (partnership agreement) or notarial deed. An extract of
the partnership agreement must be published in the RESA.

Such a partnership has one or more general partners who
incur unlimited, joint and several liability for all the obligations
of the partnership and one or more limited partners who are li-
able only to the extent of the amounts that they have promised
to contribute to the partnership. General partners may limit
their liability by forming a limited liability company to become
a general partner in the partnership.

There is no limitation as to the maximum number of part-
ners in a limited corporate partnership, but there must be at
least two (one general partner and one limited partner). Indeed,
it is possible for a partner to be both a holder of a limited part-
nership interest and an unlimited partnership interest, provid-
ed there is at least one limited partner and one unlimited part-
ner and that they are legally distinct from each other. A limit-
ed partner may hold an interest in a corporate entity acting as a
general partner in the partnership. The identity of limited part-
ners is not publicly available.

Limited partners are prohibited from carrying out any acts
of management other than “internal management acts.” They
may be held jointly and severally liable towards third parties
for any commitments of the limited partnership in which they
have participated contrary to this prohibition.

The law provides the following non-exhaustive list of acts
that do not constitute management acts:

(i) Exercising partners’ rights;

(i1) Providing advice to the limited partnership, its affiliat-
ed entities or their respective managers;

81.SC, art. 820-9.
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(iii) Performing acts of control and supervision;

(iv) Granting loans, guarantees, securities or any other
type of assistance to the limited partnership or its affiliated
entities; and

(v) Granting authorizations to the managers for acts ex-
ceeding their powers as provided for in the limited partner-
ship agreement.

The procedure governing the transfer, division or pledge
of partnership interests is freely defined in the limited partner-
ship agreement. If (and only if) the limited partnership agree-
ment does not contain any relevant provisions, transfers (other
than transfers occurring due to death), divisions or pledges of
limited partners’ interests are subject to the approval of the gen-
eral partner(s), while transfers (other than transfers occurring
due to death), divisions or pledges of unlimited partners’ inter-
ests are subject to the approval of the limited partners, who de-
cide by majority vote representing three-quarters of the own-
ership shares, and subject to the approval of the general part-
ner(s).

Distributions and repayments to members are governed by
the limited partnership agreement. Unless provided otherwise
in the limited partnership agreement, voting rights are propor-
tional to a partner’s interest and the share of each partner in the
partnership’s profits is proportional to its partnership interest.

Any change to the corporate object or nationality, as well
as the restructuring or liquidation of the partnership must be de-
cided upon by the partners.

3. Special Limited Corporate Partnership (Société en
Commandite Spéciale) (SCSp)

Special limited partnerships were introduced in 2013, as
part of the modernization of the limited partnership legislation
and as an additional investment vehicle suited to investment
funds.

Like a limited corporate partnership, a special limited cor-
porate partnership is formed by way of a partnership agreement
entered into by the general partner and one or more limited
partners and, in general, has legal features similar to those of a
limited corporate partnership.

The main differences between the two forms of limited
corporate partnership are the following:

(i) A special limited partnership is an entity without legal
personality: it does not have a legal personality separate
from that of its partners; and

(i1) The transformation of a special limited partnership into
one of the other types of Luxembourg legal entities gives
rise to a new legal entity and, in addition to any require-
ments for such an action set out in the partnership agree-
ment, the substance, form, and legal requirements for the
incorporation of a new entity are applicable.

4. Partnership Limited by Shares (Société en
Commandite par Actions) (SCA)

A partnership limited by shares is established by a part-
nership agreement pursuant to a notarial deed published in the
RESA and combines features of a limited partnership (société
en commandite simple) with those of a public limited compa-
ny (société anonyme). Like a limited corporate partnership, a
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partnership limited by shares is formed by way of a partnership
agreement entered into by the general partner(s) (who incur(s)
unlimited, joint and several liability for all the obligations of
the partnership) and one or more limited partners (who are li-
able only up to the amount of their share capital contribution),
but unlike a limited corporate partnership, its shares are freely
transferable to non-shareholders, unless the partnership agree-
ment provides otherwise.

Shares may be in registered form, dematerialized form or
bearer form and may have a par value or no-par value. If shares
are issued with a par value, they may have the same or different
par values. Bearer shares are subject to the same formalities as
those issued by an SA (see III.B.1.e., above).

General partners may limit their liability by forming a lim-
ited liability company to become a general partner in the part-
nership. Limited partners may not take part in the management
of the partnership. The partnership is managed by one or more
of the general partners designated by the articles of association,
or alternatively, by a board of directors appointed for the part-
nership. Limited partners are prohibited from carrying out any
acts of management other than “internal management acts,” in
the same way as the limited partners of a limited partnership
(see III.LF.2., above).

The supervision of a partnership limited by shares must
be entrusted to at least three supervisory internal auditors, who
constitute a supervisory board. The supervisory internal audi-
tors provide a supervisory function and need not have any spe-
cific audit qualifications. The supervisory board may give its
opinion on any matters that the managers refer to it and may au-
thorize acts that fall outside the managers’ powers. The general
meeting of partners may voluntarily appoint an approved statu-
tory auditor (réviseur d’entreprises agréé), in which case there
is no need to appoint supervisory internal auditors. The partner-
ship must appoint an approved statutory auditor if the condi-
tions applicable to an SA for the mandatory appointment of an
approved statutory auditor are fulfilled (see II1.B.2.g., above).

G. Branch of a Foreign Corporation (Succursale)

All companies or associations constituted or having their
registered office in a foreign jurisdiction may carry on business
and act in Luxembourg courts. Any company whose central ad-
ministration is in Luxembourg is subject to Luxembourg law
even though the constitutive instruments may have been exe-
cuted in a foreign jurisdiction. A foreign company may set up a
branch” in Luxembourg and must then file certain information
and documents with the Luxembourg Register of Commerce
and Companies (RCS) and publish such information in the RE-
SA.

No fixed or minimum capital requirements are imposed on
branches of foreign companies and there are no residence or
nationality requirements for the managers of such branches.

STLSC, Title XIII, Arts. 1300-1 to 1300-14.
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H. Other Business Entities

1. Civil Company (Société Civile)

A civil company® must be established by means of a spe-
cial notarial deed or by private instrument published in the RE-
SA.” Two originals are sufficient for civil companies if they
are established by means of a private instrument. This company
form is particularly convenient for professionals such as doc-
tors, architects, consultants and accountants. The form is also
used to protect real property investments when the acquisition
of real property is made by more than one associate, in which
case the civil company is called a société civile immobiliére
(SCI). An SCI gives the associates protective rights if one of
them decides to sell the immovable property.

2. Temporary Commercial Company (Société
Momentanée)

A société momentanée carries out one or more specified
commercial transactions without trading under a name.

A société momentanée is set up by a written agreement
and has no legal personality. Its members are jointly and sever-
ally liable toward third parties, with no limitation.

3. Commercial Company by Participation (Société en
Participation)

A société en participation is a company by which one or
more persons take an interest in transactions managed by one
or more other persons in his or their own name.

A société en participation exists through a written agree-
ment that requires neither registration nor public notice.

The managers are jointly and severally liable toward third
parties with no limitation.

4. Economic Interest Grouping

An economic interest grouping (groupement d’intérét
économique or EIG),” which is subject to special legislation,
has elements of both a joint venture and a private company. A
GIE is a suitable form for businesses that seek to cooperate in
various activities while maintaining complete independence in
other respects. A GIE may be created with or without capital
and may be civil or commercial. Although its principal purpose
is not to make a profit, it is not prohibited from doing so. Profits
are apportioned according to each member’s ownership share,
but the members of a GIE are liable for its debts.

On a cross-border level, EU members may create a Euro-
pean Economic Interest Grouping (EEIG).”

% Civil Code, Title IX, Arts. 1832 to 1873.

¥1SC, Title I, Arts. 100-4 and 100-10.

®Law of March 25, 1991, on Economic Interest Groups.

*'Law of March 25, 1991, containing various measures for applying Reg-
ulation EEC 2137/85 of the Council of July 25, 1985, relating to the establish-
ment of a European Economic Interest Group (EEIG).

10/01/2025 A -25






IV. Special Purpose Companies

A. Holding and Finance Companies (Sociétés a
Participation Financiere)

1. In General

The widely used “Soparfi” (société a participation finan-
ciére) in fact does not enjoy a separate legal or tax regime.
The term refers to companies that function as holding and/or fi-
nance companies without carrying on any other significant ac-
tivities. In such cases, the general features of the Luxembourg
tax system are such that the tax liability is minimal. As a nor-
mally taxed entity, a Soparfi generally enjoys tax treaty protec-
tion and access to the EU Parent-Subsidiary and Interest and
Royalty Directives.

The term “Soparfi” was coined to distinguish this type of
structure from the former “Holding 1929,” a wholly tax-exempt
company that was itself widely used but the status of which was
fully abolished with effect from December 31, 2010.

Any commercial company with share capital that also has
one or more participations may enjoy the advantages described
in IV.A.2.to 5., below, if it satisfies the specific conditions laid
down in the tax laws.

Because a Soparfi does not enjoy different tax treatment
from that which applies to other Luxembourg companies, the
tax issues discussed in VI., below, are also applicable to
Soparfis.

2. Corporate Income Tax

Soparfis are subject to two income taxes, namely national
corporate income tax and municipal business tax. National cor-
porate income tax (CIT) is levied at a rate of 16% from 2025.”
A surcharge of 7% to finance an unemployment fund is applied
to the corporate income tax, making the effective corporate
income tax rate 17.12% for 2025. Municipal business tax is
levied on the corporate income tax base, the rate varying from
community to community. In Luxembourg City, the municipal
business tax rate is 6.75% (2025). Often, corporate income tax,
the surcharge and municipal business tax are simply collec-
tively referred to as “corporate income tax” and the combined
tax rate for a Soparfi located in Luxembourg City is presented
as the aggregate “corporate income tax rate.” From fiscal year
2025, that combined rate (i.e., CIT, solidarity surtax and mu-
nicipal business tax) is 23.87%.

3. Taxation of Incoming Dividends and Capital Gains

a. Participation Exemption

Dividends and/or capital gains relating to qualifying par-
ticipations are exempt from income tax provided certain condi-
tions are met.

(1) Dividends

Under Article 166 of the Income Tax Law (LIR), divi-
dends (including liquidation profits) received by a Soparfi are

“2LIR, Art. 174.
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exempt from Luxembourg corporate income tax if the follow-
ing requirements are met:

(i) The Soparfi must hold 10% or more of the nominal
paid-up share capital of the subsidiary or the participation
must have an acquisition price of 1.2 million euros or
more;

(i1) The subsidiary must be (a) a resident of Luxembourg
and fully subject to Luxembourg income tax or (b) a resi-
dent of an EU Member State and covered by the EU Par-
ent-Subsidiary Directive or (c) the subsidiary must be sub-
ject in its country of residence to an income tax that is
comparable to the Luxembourg corporate income tax; and

(iii) At the time of the dividend/liquidation distribution,
the minimum participation referred to above under (i)
must have been held by the Soparfi for an uninterrupted
period of at least 12 months, or the Soparfi must commit
itself to continue to hold the minimum participation for an
uninterrupted period of at least 12 months.

Starting from the 2025 tax year, the taxpayer can choose
to opt-out of the participation exemption on dividends. The de-
fault remains application of the participation exemption, thus,
the choice to opt out must be exercised each tax year it is de-
sired and it must be done so individually for each shareholder.”

The participation exemption also applies to participations
held through a Luxembourg transparent entity (for example, a
partnership). The Soparfi is considered to have a direct invest-
ment in the subsidiary equal to its pro rata share of the net as-
sets of the partnership, albeit that the partnership has legal per-
sonality.

In March 2015, a common minimum anti-abuse rule and
an anti-hybrid rule were introduced in the EU Parent-Sub-
sidiary Directive to prevent abusive structuring and erosion of
the tax base in EU Member States. These amendments are im-
plemented into Luxembourg law as of January 1, 2016.™

The anti-hybrid rule disallows the participation exemption
on profit distributions received by a Soparfi that fall within the
scope of the EU Parent-Subsidiary Directive if such distribu-
tions are tax deductible for the distributing EU subsidiary.

The common minimum anti-abuse rule disallows the ap-
plication of the Participation Exemption based on the EU Par-
ent-Subsidiary Directive (i.e., as available to subsidiaries ful-
filling condition (b) in (ii), above) with respect to profit dis-
tributions received from companies within the meaning of the
EU Parent-Subsidiary Directive in the case of artificial arrange-
ments that have been put in place for purposes of obtaining a
tax advantage and not for valid commercial reasons reflecting
economic reality.

On July 31, 2024, the Administrative Court applied the
specific anti-abuse rule laid down in Article 166(2bis) of the
LIR to deny the participation exemption with respect to a gain
in relation to the repayment in-kind of a profit participating fa-
cility by a Belgian subsidiary of the Luxembourg taxpayer by
virtue of the arrangement being considered “non-genuine.”™ An
arrangement is considered “non-genuine” if, based on all rel-

LIR, Art. 166(1).
*Law of December 18, 2015, Art. 2.
*Luxembourg Administrative Court, 49080C.
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evant facts and circumstances, it was not structured for “valid
commercial reasons that reflect economic reality.” The case
further confirmed that the application of the specific anti-abuse
rule in Article 166(2bis) takes precedence over the general anti-
abuse rule in paragraph 6 of the StAnpG, potentially rendering
foreign tax advantages relevant for purposes of the application
of the anti-abuse rule in this area.

Dividends distributed by a securitization company gov-
erned by the Law of March 22, 2004, are reclassified as “inter-
est” and, therefore, do not qualify for the exemption.

(2) Capital Gains

On December 24, 1990, a Grand-Ducal Decree was adopt-
ed (as amended on December 21, 2007) that extends the Lux-
embourg participation exemption to capital gains, including
currency exchange gains, realized on the alienation of shares, if
the following requirements are met:

(1) The Soparfi must hold 10% or more of the nominal paid
up share capital of the subsidiary or the participation must
have an acquisition price of at least 6 million euros;

(i1) The subsidiary must be a resident of Luxembourg and
fully subject to Luxembourg income tax or a resident of
an EU Member State and covered by the EU Parent-Sub-
sidiary Directive or, in the case of a nonresident sub-
sidiary, must be subject in its country of residence to an in-
come tax that is comparable to Luxembourg corporate in-
come tax; and

(iii) At the time of the alienation of the shares, the min-
imum participation referred to above under (i) must have
been held by the Soparfi for an uninterrupted period of at
least 12 months, or the Soparfi must commit itself to con-
tinue to hold the minimum participation for an uninterrupt-
ed period of at least 12 months.

The participation exemption also applies to participations
held through an entity that is, according to Luxembourg tax
principles, considered tax-transparent (for example, a partner-
ship). The Soparfi is considered to have a direct investment in
the subsidiary equal to its pro rata part of the net assets of the
partnership, even though the partnership has legal personality.

Starting from the 2025 tax year, the taxpayer can choose
to opt-out of the participation exemption on dividends. The de-
fault remains application of the participation exemption, thus,
the choice to opt out must be exercised each tax year it is de-
sired and it must be done so individually for each shareholder.”

Capital gains realized on shares in the capital of a securi-
tization company governed by the Law of March 22, 2004, are
excluded from the exemption.

(3) Holding Period — Comparison with Tax Treaties

One of the requirements of the domestic participation ex-
emption is that a minimum participation is held for at least 12
months. Once, and for as long as, the minimum threshold is met
and the minimum holding period is or will be met, acquisitions
of new shares immediately qualify for the exemption. It should
be noted that many of Luxembourg’s older tax treaties contain
a separate participation exemption for dividends and in many

LIR, Art. 166(1).
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cases also for net wealth tax purposes. The minimum owner-
ship period under a treaty is generally shorter than the mini-
mum ownership period required under Luxembourg law, but
in many cases the relevant shares are required to be held from
the beginning of the accounting year. The requirements under
Luxembourg law should, therefore, be carefully compared with
those under applicable tax treaties.

(4) Subject to Tax

As noted under (1) and (2), above, nonresident subsidiaries
that are not covered by the EU Parent-Subsidiary Directive
must be subject in their country of residence to a “comparable
income tax™ to qualify for the Luxembourg participation ex-
emption. The Luxembourg tax authorities (LTA) take the posi-
tion that a foreign income tax is comparable if the rate of in-
come tax due is equal to at least 50% of the corporate income
tax rate in Luxembourg (i.e., currently at least 8%) calculated
on a taxable basis that is similar to the basis applying in Lux-
embourg. Temporary tax holidays aimed at improving the local
economy or environment are generally allowed provided the
subsidiary will become subject to the qualifying tax regime at
the expiration of the temporary tax holiday. Whether the par-
ticipation exemption for an interest in a subsidiary benefiting
from a temporary tax holiday will be granted is determined on
a case-by-case basis. As noted in (3), above, most treaties con-
cluded by Luxembourg themselves also contain a participation
exemption with respect to dividends. However, in the relevant
treaty provisions there is in general no “subject to comparable
income tax” test.

(5) Pre-acquisition Retained Earnings

In most cases, the distribution of a pre-acquisition divi-
dend will result in a corresponding decrease in the value of the
participation. Under the participation exemption, the dividend
is exempt from income tax and the corresponding decrease in
value is nondeductible. Subsequent increases in value up to the
historical acquisition price of the participation are exempt from
income tax.

(6) Luxembourg Permanent Establishment

The participation exemption also applies where income
from qualifying subsidiaries is derived by a Luxembourg per-
manent establishment (PE) of a foreign taxpayer that is covered
by the EU Parent-Subsidiary Directive or a capital company
resident in a tax treaty partner country.

Comment: A PE structure offers further possibilities for
the repatriation of profits free of Luxembourg dividend with-
holding tax due to the fact that Luxembourg does not levy with-
holding tax on profits distributed by a Luxembourg PE to its
foreign head office.

b. Deduction of Costs (Impairments)

(1) Write-Offs

If the value of a participation decreases and is depreciated
accordingly in the participation holder’s commercial accounts,
such a loss is deductible for income tax purposes (regardless

LIR, Art. 166(2)(3).
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IV.A5.

of whether or not the loss is the consequence of a currency ex-
change result). However, subsequent appreciation of the partic-
ipation (including appreciation upon alienation) is taxable up to
its historical acquisition price (“recapture’”). The same applies
to the writing down of a receivable on, or a loan granted to, a
qualifying subsidiary. These write-offs may result in tax loss-
es, which may be carried forward for a 17-year period only, us-
ing a “first-in, first-out” method.” Tax losses incurred through
December 31, 2016, can be carried forward without any limita-
tion.”

(2) Financing Expenses

Financing expenses are in principle deductible, but deduc-
tion may be restricted under several rules such as anti-hybrid
rules (see VI.B.4.f., below) and a limitation of net interest ex-
pense based on EBITDA (see VI.B.4.e., below).

Financing expenses directly connected with a participation
are, to the extent they are not denied based on the above rules,
tax-deductible to the extent they exceed exempt income from
the participation concerned in a particular year. The deduction
may result in tax losses, which can be carried forward for a
17-year period, using a “first-in, first-out” method. Tax losses
incurred through December 31, 2016, can be carried forward
without any limitation." However, all finance expenses that
have been so deducted must be set off against any exempt cap-
ital gain arising on a subsequent alienation of that participation
(“recapture”).

Expenses are allocated to the extent possible on a histor-
ical link basis and otherwise on a pro rata basis (for example,
divided over the acquisition price of the participation).

There are no prescribed debt-equity ratios for commercial
companies such as Soparfis. The long-standing practice of the
Luxembourg tax authorities honored a safe harbor debt-to-eq-
uity ratio of 85:15. Following the February 2020 OECD re-
port,”” there is no longer any fixed ratio that can be regarded
as a safe harbor. Moreover, the administrative court stated ex-
plicitly that the 85:15 ratio is not legally binding.'” The taxpay-
er may be asked to support the arm’s-length debt capacity and
especially the interest level. If a higher leverage is maintained
than could be obtained from third parties, part of the interest
payments may be considered to constitute a hidden dividend,
resulting in that part not being deductible for Luxembourg in-
come tax purposes and, depending on the particular case, Lux-
embourg dividend withholding tax becoming due.

(3) Currency Exchange Results on Debt Instruments

Currency gains and losses on loans that finance the ac-
quisition costs of subsidiaries are taxable/deductible. Currency
exposure should be avoided preferably by denominating such
loans in euros or by concluding a hedge agreement with respect
to such loans.

Currency gains on the investment itself are exempt by
virtue of the participation exemption. Currency losses on the

SLIR, Art 114(2).

YLIR, Art 114(3).

WL IR, Art 114(3).

"""OECD Report, Transfer Pricing Guidance on Financial Transactions,
February 2020.

192 Administrative Court, April 17, 2025, n°50602C.
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investment itself are tax-deductible but may be subject to the
recapture rules.

c. Non-qualifying Participation

(1) Dividends

Fifty percent of the amount of dividends'” received from
resident companies that are fully subject to income tax is ex-
empt. This partial exemption also applies to dividends received
from companies resident in EU Member States as well as share
capital companies resident in tax treaty partner countries that
are subject to an income tax that is comparable to the Luxem-
bourg corporate income tax. Costs connected with such divi-
dends are deductible to the extent of 50%.

(2) Capital Gains

Capital gains'” realized on the disposal of shares in a non-
qualifying participation that are held for at least five years can
be allocated to a reinvestment reserve.

4. Taxation of Controlled Foreign Companies (CFCs)

Income from a CFC, that:
(i) Is considered subject to a low tax rate; and

(i) Earns income dependent on significant people func-
tions carried out by a Luxembourg company,

may be attributable to the taxable income of that company.
See VI.B.3.h.(5), below, for a description of the CFC
rules.

5. Taxation of Financing Activities

Soparfis are often used as intragroup finance companies.
In the case of in- and on-lending transactions, no thin capi-
talization rules apply. As Soparfis are regularly taxed entities,
they have full access to tax treaty protection and the EU Interest
and Royalty Directive.

In accordance with the arm’s-length principle, a Soparfi
engaged in intragroup financing is expected to earn income
from that activity. To avoid transfer pricing challenges from the
Luxembourg tax authorities, it is possible to apply for an ad-
vance pricing agreement (APA) under Article 29a of the Ab-
gabenordnung (General income tax law). On December 27,
2016, the Luxembourg direct tax authorities issued the Circular
56/1 — 56bis/1 regarding the tax treatment applicable to Lux-
embourg companies carrying out intra-group financing trans-
action, which abrogates and replaces the previously applicable
circulars as of January 1, 2017.

To obtain an APA, pursuant to Circular 56/1 — 56bis/1, a
Luxembourg company will be considered as having sufficient
substance if, broadly summarized:

* The majority of the financing company’s directors/man-
agers are (i) Luxembourg residents, or (ii) nonresidents
who exercise a professional activity in Luxembourg that
falls within the scope of Article 10 of the Income Tax

' LIR, Art. 115(15a).
"1IR, Art. 54.
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Law'® and are taxable in Luxembourg on at least 50% of
that income. The directors/managers must have the capac-
ity to take binding decisions for the company;

* The key decisions regarding the company are taken in
Luxembourg, and at least one shareholders’ meeting a year
takes place in the location indicated in its articles of asso-
ciation;

It is not considered as tax-resident in another country
(dual residence);

* It has qualified personnel adapted to the needs of the con-
trol of the transactions carried out; and

* That personnel has the understanding of risk manage-
ment in relation to the transactions carried out.

Luxembourg tax law does not prescribe a debt-to-equity
ratio for financing companies subject to tax in Luxembourg.
However, pursuant to the Circular, a financing company’s eq-
uity should be sufficient for the functions it performs, the assets
used and the risks it assumes. In addition, that equity should ef-
fectively be at risk. Under the previous Circular, this criterion
was deemed to be met if the minimum equity is at least 1% of
the amount lent or 2 million euros. The new Circular hence-
forth states that the appropriate amount of equity at risk should
be determined on a case-by-case basis.

The following information should be included in the APA
request:

* The precise description of the applicant (name, address,
file number, if applicable) and the entities or branches in-
volved in the transactions or arrangements which are the
subject of the application;

* A detailed description of all intra-group financing trans-
actions relating to the company and the legal arrangements
or acts referred to in the request accompanied by a detailed
statement of the legal position of the applicant;

* The qualifications of the relevant employees and the de-
scription of their duties;

*The other state(s) concerned by the transactions or
arrangements;

* A presentation of the legal structure of the group, includ-
ing information concerning the economic beneficiary(ies)
of the applicant’s capital;

* The fiscal years concerned by the application;

* A transfer pricing study in accordance with the principles
set out in the Circular and as laid down by the OECD in
the area of transfer pricing; and

e The assurance that the information needed to assess the
facts is complete and in line with reality.

If the tax authorities approve the request, the APA, which
is renewable, should be valid for a maximum of five years, un-
less the description of the transaction was incorrect or incom-
plete, or the approval is not in conformity with international tax
provisions. The approval will also cease to apply if the relevant

105 Namely, income from commercial activities, agriculture and forestry,
professional activities (e.g., director’s fees) or salaried employment.
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domestic or international legal provisions are amended or es-
sential elements of the transaction(s) are modified.

6. Withholding Tax on Outgoing Dividends

a. Domestic Rate and Treaties

Dividends distributed by a Soparfi are subject to Luxem-
bourg dividend withholding tax at the rate of 15%, unless a
lower treaty rate or an exemption applies.

b. Exemptions

Dividends distributed by a Soparfi are exempt from Lux-
embourg dividend withholding tax if distributed to:'®

(i) An EU resident company covered by Article 2 of the
EU Parent-Subsidiary Directive or a PE of such a compa-
ny;

(ii) A Luxembourg resident capital company that is subject
to corporate income tax;

(iii) A Luxembourg PE of a capital company that is a tax
resident of a country with which Luxembourg has con-
cluded a tax treaty;

(iv) A Swiss resident capital company that is fully subject
to Swiss corporate income tax;

(v) A capital company that is a tax resident of a European
Economic Area (EEA) state, other than an EU Member
State, and that is fully subject to a tax that is comparable
to the Luxembourg corporate income tax;

(vi) A PE of a capital company that is a tax resident of an
EEA state, other than an EU Member State; or

(vil) A company that is resident in a jurisdiction with
which Luxembourg has concluded a tax treaty, if the com-
pany is subject to a tax that is comparable to the Luxem-
bourg corporate income tax.'”

The exemption as such applies provided, at the time the
dividend is put at the disposal of any of the beneficiaries listed
above, the beneficiary has held, or commits itself to continue to
hold, directly, for a period of at least 12 months, a participation
of at least 10%, or a participation that has an acquisition price
of at least 1.2 million euros, in the nominal paid-up share capi-
tal of the subsidiary.

In relation to exemption (i), as of January 1, 2016, the
common minimum anti-abuse rule disallows the application of
the exemption for profit distributions to companies within the
meaning of the EU Parent-Subsidiary Directive, in the case of
artificial arrangements put in place for purposes of obtaining a
tax advantage and not for valid commercial reasons reflecting
economic reality. Other participation and withholding tax ex-
emption rules may still apply.'*”

c. Liquidation of a Soparti

Under Luxembourg law, a liquidation distribution made
by a Soparfi is considered to be a capital gain and, therefore, is

LIR, Art. 147(2).

97 A tax is considered comparable if the rate is at least half of the Luxem-
bourg rate (i.e., 8.5%) imposed on a comparable basis.

"% Law of December 18, 2015, Art. 1.
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not subject to dividend withholding tax. Such a capital gain is
taxable under the rules described in 6., below. In the case of a
nonresident, this means that only holders of a substantial inter-
est are subject to Luxembourg income tax on capital gains re-
alized on a liquidation and only if:

(i) They were Luxembourg resident taxpayers for more
than 15 years and became nonresident taxpayers less than
five years before the realization of the capital gain; or

(i1) They realized the capital gain within six months fol-
lowing the acquisition of shares.

It should be noted, however, that Luxembourg will gener-
ally not be entitled to tax such gains of nonresident sharehold-
ers under the terms of applicable tax treaties.

Profit distributions made by a Soparfi in the event of a
partial liquidation are not subject to dividend withholding tax.
A partial liquidation generally means a transaction whereby
the Soparfi repurchases and cancels all shares of one or more
shareholders.

d. Repurchase of Shares in a Soparti, Including Classes
of Shares

In principle, a repurchase of shares followed by a cancella-
tion of the repurchased shares could be construed as being sub-
ject to Luxembourg dividend withholding tax to the extent that
the repurchase price represents retained earnings and profits re-
lated to the repurchased shares.

However, pursuant to case law,"” such a repurchase is to
be treated as a mere sale of the shares by the shareholder. Pro-
ceeds of share sales are not subject to withholding tax. It is
worth noting that such a repurchase should occur at an arm’s
length price. Otherwise, any amount paid that exceeds the fair
market value of the repurchased shares could be requalified as
a hidden dividend distribution subject to 15% dividend with-
holding tax. The exemption from withholding tax is also sub-
ject to the operation not being abusive. Recent case law gives
an example of a repurchase of shares that was held to be abu-
sive and was therefore subject to withholding tax.'"”

As discussed at IV.A.6.c., above, a repurchase by a
Soparfi of all its shares from one or more shareholders, who
thereby cease to be shareholders, followed by the cancellation
of the shares qualifies as a partial liquidation and is therefore
not subject to dividend withholding tax.

The repurchase and cancellation of a class of shares will
also qualify as a partial liquidation, and be treated as capital
gains and exempt from withholding tax, provided that the abuse
of law principle does not apply, if the following conditions are
met:

* The share classes were either set up upon incorporation
or upon an increase in share capital;

* Each class of shares carries different economic rights, as
defined in the articles of association;

* The share class is purchased and cancelled in its entirety;

19 A dministrative tribunal, January 27, 2023, n°42432 and Administrative
Court, November 23, 2017, n°39193C.
119 A dministrative court, June 4, 2024, n°49203C.
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* The share capital must be reduced accordingly no later
than six months after the date of the repurchase; and

* The repurchase price of a class of shares must be deter-
minable based on criteria laid down in the entity’s arti-
cles of association, or in any other document referred to in
those articles of association, making it possible to reflect
the estimated realizable value of the class of shares at the
time of the repurchase.

In practice, this partial liquidation concept was, before
2025, also often applied to the repurchase and cancellation of
an entire class of shares, regardless of whether the sharehold-
ers of that class remained shareholders by virtue of their hold-
ing other classes of shares issued by the same company. As of
December 24, 2024, this position that the redemption of an en-
tire class of shares will qualify as a partial liquidation is now
codified in the law, in order to enhance the level of legal cer-
tainty in this respect, subject to conditions.'"" Specifically, the
redemption of an entire class of shares will qualify as a partial
liquidation if the following conditions are met:

(i) The share class is cancelled entirely within six months
of its being repurchased;

(ii) The share classes were set up either on incorporation
or on a share capital increase;

(iii) Each class of shares carries different economic rights,
as defined in the articles of association; and

(iv) The redemption price for a class of shares, which
should reflect the fair market value of the shares as of the
redemption date, can be determined based on criteria laid
down in the articles of association or another document re-
ferred to in those articles.

Comment: As the commentary on the bill of law states, the
general anti-abuse rule is not set aside by virtue of this codifi-
cation; the case law in this respect therefore remains relevant.

e. Capital Reduction

A distribution by a Soparfi in the context of a contributed
share capital reduction is not subject to dividend withholding
tax provided the reduction is based on sound business reasons.
Sound business reasons are deemed not to exist to the extent
the Soparfi has retained earnings and profits available for dis-
tribution.

7. Capital Gains

Under Luxembourg law, resident shareholders are subject
to income tax on capital gains realized on an alienation of
shares in a Soparfi if:

(i) The gain is realized within six months after acquisition;
or

(ii) The alienator holds a substantial interest in the Soparfi.

In very broad terms, a substantial interest exists if a share-
holder either alone or together with certain close relatives has
held a shareholding of more than 10% in a Luxembourg com-

"Law of December 20, 2024, modifying the Abgabenordnung, the net
wealth tax law and the income tax law, article 4, modifying article 101 LIR in
this regard.
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pany at any time during the five-year period preceding the
alienation. A capital gain realized on the alienation of warrants
and/or convertible loans is also subject to income tax if the war-
rantholder/lender has a substantial interest in the issuer/borrow-
er. In the case of individuals, a capital gain realized after the
six-month period is taxed at half the progressive rates.

A nonresident shareholder, however, is subject to Luxem-
bourg income tax on capital gains only if:

(i) The nonresident holds a substantial interest, and the re-
alization of the capital gain takes place within six months
after acquisition; or

(i) The nonresident holds a substantial interest, has been a
Luxembourg resident taxpayer for more than 15 years and
has become a nonresident taxpayer less than five years be-
fore the alienation takes place. Only the latter category is
subject to Luxembourg income tax on capital gains relat-
ed to the alienation of warrants and/or convertible loans. It
should be noted, however, that Luxembourg will generally
not be entitled to tax such gains of nonresidents under the
terms of applicable tax treaties.

8. Net Wealth Tax

A Soparfi is subject to net wealth tax, which is levied at a
rate of 0.5% on a company’s worldwide net wealth as of Jan-
uary 1 of each year. Net wealth can be defined as assets mi-
nus liabilities, both to be taken into account at fair market val-
ue. The net wealth tax act also contains a kind of participa-
tion exemption that is substantially the same as the participa-
tion exemption with respect to dividends for corporate income
tax purposes, except that no holding period requirement ap-
plies. The annual net wealth tax burden can generally be lim-
ited to the minimum, if arrangements are properly structured.
Luxembourg corporate income tax proper (including solidarity
surcharge and before any available tax credits) is “creditable”
against the net wealth tax, provided certain conditions are sat-
isfied.

Soparfis are subject to a minimum fixed net wealth tax.
For purposes of the minimum tax, Soparfis are defined as com-
panies that are exempt from any financial supervision at least
90% of whose assets are comprised of financial assets. The
minimum tax amounts to 4,815 euros where total assets exceed
350,000 euros. Below that threshold, it amounts to 535 euros.

For a full description of minimum net wealth tax rules, see
VI.C.4., below.

9. Chamber of Commerce Fees

A Soparfi is subject to a lump-sum Chamber of Commerce
fee, provided it is a company registered under the NACE
CODE 64.202. See V.H.6., below.

B. Investment Funds

1. In General

Luxembourg regulated investment funds are not subject to
taxation on either profits or capital gains and there are no with-
holding taxes on dividends paid to investors.

Three main categories of Luxembourg regulated invest-
ment funds can be identified:
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(1) Funds that comply with EU harmonized investment re-
strictions and the units/shares of which may be marketed
in all EU Member States to any investor (commonly re-
ferred to as “undertakings for collective investment in
transferable securities” (UCITS));

(ii) Funds that do not comply with these investment re-
strictions, referred to as “undertakings for collective in-
vestment” (UClIs); and

(>iii) Alternative investment funds (AIFs) in the form of
“specialized investment funds” (SIFs) or, “reserved alter-
native investment funds” or (RAIFs).

UCITS and UCIs may issue securities to the public. SIFs
and RAIFs are described in IV.C. and IV.D. respectively, be-
low.

For a fund to qualify as an undertaking for collective in-
vestment, the following conditions must be complied with:

(i) There must be collective investment of funds;
(ii) The funds must have been raised from the public; and

(iii) The investments must be made according to the prin-
ciple of diversification of risk.

The Law of December 17, 2010 (the “2010 UCI Act”),
which governs UCITS and UClIs, implemented Directive 2009/
65/EC'"” (the “UCITS Directive”)."” The UCITS Directive
makes it possible for a UCITS to be freely marketed throughout
the European Union based on a “European passport.” A UCITS
must, inter alia:

(i) Invest in transferable securities;
(ii) Comply with specific investment restrictions; and

(iii) Be open-ended (i.e., investors must be able to sell their
shares back to the UCITS).

Both UCITS and UCIs are subject to prior authorization
and supervision by the CSSF.

2. Legal Forms

The 2010 UCT Act distinguishes three legal forms that un-
dertakings for collective investment may take. These are de-
scribed in a. to c., below.

a. Common Funds (Fonds Communs de Placement)

Fonds communs de placement (FCPs) are similar in many
respects to unit trusts in the United Kingdom and mutual funds
in the United States. They are co-proprietorships, the joint own-
ers of which are liable only up to the amount they have con-
tributed. FCPs have no legal personality and must be managed

' Directive 2009/65/EC of July 13, 2009, on the coordination of laws, reg-
ulations and administrative provisions relating to undertakings for collective in-
vestment in transferable securities replaced Directive 85/611/EC of December
20, 1985, coordinating the legislative, regulatory and administrative provisions
concerning certain collective investment funds holding securities, as amended
(the “former UCITS Directive”).

'3 The former UCITS Directive was implemented for the first time in Lux-
embourg law via the law of March 30, 1988. Amendments to the directive made
by way of Directive 2001/107/EC and 2001/108/EC have been implemented in
Luxembourg law via the law of December 20, 2002, on undertakings for col-
lective investment (the “2002 UCIT Act”). The 2010 UCT Act then replaced the
2002 UCT Act to implement the UCITS Directive.
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by a management company that itself must be approved by the
CSSF.

b. Investment Companies with Variable Capital
(Sociétés d’Investissement a Capital Variable)

Until recently, a société d’investissement a capital variable
(SICAV) was always a limited liability company with a vari-
able capital that was always equal to its net assets. No formal-
ities were required for increases and decreases in capital. The
law of July 24, 2023 allows SICAVs to take the legal form of
a société en commandite par actions, in addition to that of a so-
ciété anonyme, or to be incorporated as a société a responsabil-
ité limitée, a société en commandite simple or spéciale, or a so-
ciété coopérative organized as a société anonyme.

c. Fixed Capital Investment Companies (Sociétés
d’Investissement a Capital Fixe)

Undertakings for collective investment can also be formed
as other companies or entities. Undertakings for collective in-
vestment formed as companies that are not SICAVs are com-
monly referred to as SICAFs (sociétés d’investissement a cap-
ital fixe). Changes to their issued capital, which may be made
within the limits of the authorized capital, require periodic no-
tarization and publication. The authorized capital may be in-
creased by a general meeting of shareholders.

3. Umbrella Funds

Multiple compartment UCITS/UCIs (umbrella funds) are
recognized under the 2010 UCI Act and are a popular vehicle
among the larger initiators.

Investors may purchase shares in compartments/sub-funds
that have different investment policies and segregated assets
and liabilities, and accounting records. This allows initiators to
set up multi-manager UCITS/UCIs and retain those customers
that are looking for different investment strategies.

Furthermore, the 2010 UCI Act allows, subject to certain
restrictions, the investment of one compartment/sub-fund of an
umbrella fund into another compartment/sub-fund of the same
umbrella. This allows initiators to arrange, inter alia, for diver-
sification within the same legal structure.

4. Master Feeder Structures of UCITS

Based on Directive 2009/65/EC (UCITS Directive), the
2010 UCT Act provides for the possibility to establish UCITS
“master feeder structures,” which had not been previously pos-
sible. This gives initiators a wider range of opportunities under
the UCITS regime.

5. General Regulations

a. Depository

The custody of the assets of a UCITS/UCI must be entrust-
ed to a depository (custodian). The depository must be a credit
institution within the meaning of the Law of April 5, 1993, con-
cerning the financial sector, as amended, i.e., a bank regulated
in Luxembourg or the Luxembourg branch of a European-reg-
ulated bank. The role of the depository depends on the form of
the fund (FCP/SICAV).
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b. Minimum Capital

A UCITS/UCI must have a capital of at least 1.25 million
euros, which must be attained within a period of 12 months'*
following the authorization of the UCITS/UCI.

c. Administration

The central administration of a UCI must be in Luxem-
bourg. However, the central administration of a UCITS may,
subject to certain conditions, be located in another EU Member
State.

d. Investment and Borrowing Restrictions

UCITS are subject to very specific investment restrictions
and are prevented from borrowing.

In addition, the CSSF has issued specific regulations for
UCIs having certain investment policies (such as real estate
or alternative strategies). Investment restrictions and borrowing
limits for UClIs are determined by the CSSF on a case-by-case
basis.

e. Dividends

SICAVs and FCPs are subject to no restrictions (other than
restrictions set forth in their constituting documents) with re-
gard to dividends, except that net assets must be at least 1.25
million euros. SICAFs are subject to the Law of August 10,
1915 regarding commercial companies, as amended.

f. Documentation and Reporting

A UCITS under the 2010 UCI Act must publish both a
prospectus and a simplified prospectus. A UCITS initially es-
tablished under the 2010 UCI Act must publish both a prospec-
tus and a key investor information document (a “KIID”). A
UCIT must issue a prospectus. Both a UCITS and a UCI must
publish a semi-annual and an annual audited report.

g. Promoter Requirement — Initiator

Even though this is not required in the 2010 UCI Act, the
CSSF does not authorize the creation of a UCITS or UCI un-
less it is “promoted” by a well-known financial institution that
commits its name and reputation to the undertaking for collec-
tive investment and that is required to prove a certain finan-
cial substance. The promoter is not necessarily the initiator of
the UCITS or UCI (meaning the entity upon whose initiative
the undertaking for collective investment is created). General-
ly, the CSSF requires that the prospectus of the undertaking for
collective investment states the name of its promoter.

6. Management Companies of UCITS

An FCP (and a SICAV or SICAF that has appointed a
management company) must have a management company that
either:

(i) As a Luxembourg management company, complies
with, inter alia, the following regulations:

« Its activity must be limited to the management of in-
vestment funds, including providing investment man-

"“Six months before the entry into force of the law of July 21, 2023.
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agement and administration, and the marketing of
UCITS services. The administration of its own assets
may be an ancillary activity only.

* Its capital must be at least 125,000 euros, with an ad-
ditional capital of 0.02% of the amount of assets under
management exceeding 250 million euros. The maxi-
mum capital required by law is 10 million euros.'”

* A program of activities setting out its organizational
structure must be submitted to the CSSF.

* Its business conduct must be decided by at least two
persons of sufficiently good repute and sufficient expe-
rience in relation to the type of UCITS concerned for
the UCITS to be managed by the management compa-
ny.

* Investment management functions may only be out-
sourced to entities that are authorized or registered for
the purposes of asset management and are subject to
prudential supervision by a supervisory authority coop-
erating with the CSSF; or

(ii) Is authorized as a management company within the
meaning of Directive 2009/65/EU on the coordination of
laws, regulation and administrative provisions relating to
UCITS in another EU Member State and pursues in Lux-
embourg the activity for which it has been authorized ei-
ther by virtue of the establishment of a branch or under
the fregdom to provide services, subject to certain condi-
tions."

The same requirements apply mutatis mutandis to a
SICAV or SICAF that has not appointed a management compa-
ny. However, such a self-managed SICAV or SICAF may not
carry on the activity of discretionary portfolio management.

7. Taxation of Undertakings for Collective Investment

a. Exempt Status

UCITS and UClIs governed by the 2010 UCI Act are ex-
empt from all Luxembourg taxes, with the exception of the an-
nual subscription tax (taxe d’abonnement) and, in the case of
certain UClISs, the annual real estate levy in relation to real es-
tate located in Luxembourg."”

b. Annual Subscription Tax (Taxe d’Abonnement)

An annual subscription tax of 0.05% of net assets is calcu-
lated and payable quarterly, based on the net asset value at the
118

end of each quarter. A rate of 0.01% applies to:

(i) (Individual compartments of) undertakings for collec-
tive investment that are authorized money market funds in
the sense of EU Regulation 2017/1131;

(i1) Individual compartments of undertakings for collective
investment with multiple compartments referred to in the
2010 UCI Act, as well as individual classes of securities

ST aw of December 17, 2010, Art. 102.

"L aw of December 17, 2010, Arts. 119-124.

"""Note, however, the potential corporate income tax consequences of the
anti-reverse hybrid rules, for which see VIII.

"$Law of December 17, 2010, Art. 174.
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issued within an undertaking for collective investment or
within a compartment of an undertaking for collective in-
vestment with multiple compartments, provided the secu-
rities of such compartments or classes are reserved for one
or more institutional investors.

The following are exempt from the subscription tax:

(i) The value of the assets represented by units held in oth-
er undertakings for collective investment, provided such
units have already been subject to the annual subscription
tax provided for as described above;

Comment: It should be noted that this exemption applies
only to the extent an undertaking for collective investment
invests in other Luxembourg undertakings for collective
investment. Not extending this exemption to investments
in undertakings for collective investment in other EU/EEA
Member States would appear to be a violation of the
Treaty on the Functioning of the European Union (TFEU)
and the EEA Treaty.

(i1) Undertakings for collective investment and individual
compartments of undertakings for collective investment
with multiple compartments:

* Whose units are reserved for institutional investors;

* That are authorized as short-term money market funds
in the sense of Regulation (UE) 2017/1131; and

 That have been granted the highest rating by a recog-
nized rating agency.

Where several classes of units exist within a UCI or a
compartment thereof, the exemption applies only to those
classes that are reserved for institutional investors.

(iii) Undertakings for collective investment whose units
are reserved for: institutions for the provision of occu-
pational retirement or similar investment vehicles, estab-
lished on the initiative of one and the same group for the
benefit of the employees; and companies of that group in-
vesting the funds they hold to provide pension benefits to
their employees;

(iv) Undertakings, as well as individual compartments of
undertakings with multiple compartments whose main ob-
jective is to invest in microfinance institutions. Qualifying
undertakings are undertakings whose investment policy
prescribes that at least 50% of their assets must be invested
in one or more micro-finance institutions or that benefit
from the micro-finance label of the Luxembourg Fund La-
beling Agency;'"”’

(v) UClIs, as well as individual compartments of UCIs with
multiple compartments: (a) whose securities are listed or
traded on at least one stock exchange or another regulat-
ed market operating regularly, recognized and open to the
public; and (b) whose exclusive object is to replicate the
performance of one or more indices. If several classes of
securities exist within the UCI or the compartment, the

"% Grand-Ducal Regulation of July 14, 2010, determining the conditions
and criteria for exemption from the annual subscription tax for undertakings in-
vesting in microfinance.
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exemption applies only to classes fulfilling the conditions
under (a);

(vi) UClIs, as well as individual compartments of UCIs
with multiple compartments, that qualify as European
Long Term Investment Funds (ELTIFs) or are reserved to
individual investors acting through a pan-European per-
sonal pension product;’

(vii) UClIs, as well as individual compartments of UClIs
with multiple compartments, that are exchange traded
funds admitted to trading the entire trading day on a rec-
ognized exchange and for which at least one market maker
is active for purposes of ensuring that the unit price on the
exchange does not deviate significantly from the NAV per
unit;"!

(viii) As of 2025, active exchange-traded funds (ETFs)
qualifying as UCITS."”

The Budget Law of 2021 reduced the annual subscrip-
tion tax rates on net assets of UCIs that are invested in en-
vironmentally sustainable economic activity as defined in the
relevant EU regulation. The lower rates range from 0.04% to
0.01% according to the degree of the fund being invested in
such activity. The net assets invested in other activities remain
subject to the general rate. For a reduced rate to be available,
an auditor must certify the percentage of assets invested by the
UCI in such activity and the UCI must send the certified state-
ment to the Registration Duties, Estates and VAT Authority.
The lower rate is applicable for the four quarters following the
submission of the certified statement.

The European Commission defines fossil gas and nuclear
energy as sustainable economic activities under the EU Regu-
lation.” Wishing to maintain its opposition to nuclear energy
and its commitment to the transition to renewable energy, Lux-
embourg, via the Budget Law 2023, excludes all investments
in nuclear energy and fossil gas from the reduced subscription
tax rates.

c. Withholding Taxes on Dividends

There are no withholding taxes on dividends paid by Lux-
embourg UCIs governed by the 2010 UCT Act.

Withholding taxes deducted at source from income re-
ceived from its investments by a UCI governed by the 2010
UCI Act are normally not recoverable under most of Luxem-
bourg’s tax treaties because of the tax-exempt status of UCIs
in Luxembourg. Nonetheless, according to a 2017 Circular,”
many tax treaties do apply to such investment funds, either
based on an agreement to that effect between Luxembourg and
the treaty partner (for example, Denmark, Indonesia, Ireland,
Morocco or Spain), based on what Luxembourg considers to be

Law of July 21, 2023.

"' Law of December 20, 2024, Art. 18 modifying the 2010 UCI Law in this
respect.

21 aw of December 20, 2024, article 19, modifying the 2010 UCI Law in
this respect.

2 Law of December 19, 2020, Art. 9; Circular n°804, December 23, 2020.

" Complementary Delegated Regulation (EU) 2022/1214 of March 9,
2022.

5L aw of December 23, 2022.

T, G - A. no. 61 dated December 8, 2017.
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the clear text of the tax treaty concerned or, in other cases, be-
cause of a common understanding between the tax authorities
of the treaty partners.

d. Taxation of Capital Gains

Capital gains derived by nonresident unitholders from an
interest in a Luxembourg UCI are exempt from Luxembourg
income tax.'”’

e. Value-Added Tax

Luxembourg SICAV-UCISs are considered VAT entrepre-
neurs that only perform VAT-exempt activities and are not en-
titled to any input VAT deduction right. Fund management ser-
vices provided to Luxembourg UClIs are also VAT-exempt, so
that no VAT burden is incurred with respect to them. In line
with the case law of the Court of Justice of the European Union
(CJEU),"” the fund management services exemption also cov-
ers fund investment advisory services to the extent they form a
distinct whole and are essential for and specific to the UCI un-
der management. Luxembourg SICAV-UCIs may have to reg-
ister for Luxembourg VAT purposes.'”

Luxembourg FCP-UCIs are not considered as independent
persons, but as part of their management company (i.e., no
stand-alone VAT status).

f. Real Estate Levy

As of 2021, a UCI, other than a UCI that has the legal form
of a limited partnership (société commandite simple) (SCS) or
that is an FCP that derives income or gains from Luxembourg
situated real property, is subject to a real estate levy at a flat
rate of 20%.

The real estate levy applies to the following categories of
income:

(i) Gross rental income (before VAT), derived from Lux-
embourg-situated real property assets, received, or real-
ized directly, or proportionally if derived indirectly
through tax transparent entities or FCPs;

(i) Capital gains resulting from the disposal of such real
property assets, received or realized directly, or propor-
tionally if derived indirectly through tax transparent enti-
ties or FCPs; and

(iii) Gains resulting from the disposal of interests in tax
transparent entities or units in FCPs, that hold such real
property assets directly, or proportionally if derived indi-
rectly through other tax transparent entities or FCPs. See
VI.C.7.d.

g Stamp Duty

There is no stamp duty in Luxembourg on UCI share is-
sues or share transfers. However, the incorporation of a UCI

TLIR, Art. 156(8)(c), as amended by Law of December 17, 2010, regard-
ing UClIs.

" Court of Justice of the European Union (CJEU), Ruling C-275/11, Gf-
bK.

' Registration is not compulsory for SICAV-UCIs that only perform
VAT-exempt activities, do not acquire goods from EU Member States other
than Luxembourg for more than 10,000 euros per year and do not receive in-
voices for services rendered to them by foreign entrepreneurs.
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and any subsequent amendment of its constituting documents
both trigger a registration duty of 75 euros."”

C. Specialized Investment Funds

1. In General

In February 2007, Luxembourg enacted the Law on Spe-
cialized Investment Funds (the “SIF Law”’), commonly referred
to as institutional investor funds, the securities of which are not
intended to be and may not be offered to the public. The SIF
Law replaces the 1991 Law on UCIs. "' The result is a light-
ly regulated, operationally flexible and tax-efficient investment
fund regime aimed at an internationally qualified investor base.

2. Legal Form and Eligible Investors

The SIF regime may be applied to any entity formed under
Luxembourg law, including an FCP and a SICAV. In summary,
the SIF regime can be applied to:

(1) A tax-transparent common fund established by a con-
tractual arrangement (fonds commun de placement), man-
aged by a Luxembourg management company (i.e., an
FCP-SIF); the acronym SIF or the words “specialized in-
vestment fund” must always be added to the name of the
FCP in question;

(i) An investment company with variable capital (SICAV)
in the corporate form of a private limited liability company
(société a responsabilité limitée or S.ar.l.), a public limited
liability company (société anonyme or SA), a partnership
limited by shares (société en commandite par actions or
SCA) or a cooperative company in the form of a public
limited liability company (société coopérative sous forme
de société anonyme or SCSA) (i.e., a SICAV-SIF);

(ii1) Any other entity formed under Luxembourg law, in-
cluding a limited partnership (société en commandite sim-
ple or SCS). The acronym SIF is always to be added to the
corporate form in question.

Any “well-informed” investor may invest in, and also ini-
tiate or launch, an SIF. “Well-informed” investor status basi-
cally means any professional investor and any institutional in-
vestor. It also means any other investor confirming in writing
that it adheres to the status of a “well-informed” investor and
investing at least 100,000 euros in the fund or, in the case of
a smaller investment, obtaining an appraisal from a credit in-
stitution (within the meaning of Directive 2006/48/EC), a qual-
ifying investment enterprise (within the meaning of Directive
2004/39/EC) or a management company (within the meaning
of Directive 2006/48/EC) certifying the investor’s expertise,
experience and knowledge justifying his or her adequate ap-
praisal of an investment in the relevant SIF. It is thus not the
SIF itself that is “specialized,” but the investor base.

These conditions set forth in relation to the “well-in-
formed” investor are not applicable to the directors and other
persons who participate in the management of specialized in-
vestment funds.

01 aw of December 19, 2008, Art. 3, as amended.
! Law of February 13, 2007, relating to specialized investment funds.
"Reduced from 125,000 euros by the law of July 21, 2023.
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3. Investment Policy

Although the SIF Law imposes the condition that a SIF ad-
heres to a policy of risk diversification, the law does not elabo-
rate on any quantitative, qualitative, geographical or other type
of investment restrictions. To speed up the regulatory approval
process, the CSSF published Circular 07/309, which provides
additional guidance as to this risk diversification principle. Pur-
suant to this Circular, a SIF should generally not invest more
than 30% of its assets or commitments in securities of the same
kind issued by the same issuer. However, exemptions may ap-
ply to investments in securities issued or certified by an Orga-
nization for Economic Co-operation and Development (OECD)
Member State or by its territorial public communities, includ-
ing international or local institutions and supranational bodies,
and investments in other UClISs that are subject to risk diversifi-
cation requirements that in purpose and nature are at least com-
parable to the requirements imposed on SIFs.

A SIF is not permitted to hold a short position with respect
to similar securities issued by the same issuer for more than
30% of the SIF’s assets. If a SIF invests in derivative financial
instruments, it must ensure, through a diversification of its un-
derlying assets, a comparable risk diversification. These guide-
lines apply to all SIFs, although the CSSF may grant exemp-
tions, if appropriate. In addition, depending on the investment
policy, the CSSF may require the relevant SIFs to adopt addi-
tional investment limitations. A second CSSF Circular'” pro-
vides detailed information on the financial reporting obliga-
tions that must be adopted by SIFs.

4. Capital Contributions, Distributions and Repayments

The minimum capital of a SIF is 1.25 million euros, to
be attained in 12 months from the approval of the SIF by the
CSSF. Shares issued by a SICAV-SIF must be fully subscribed
to. However, they need not be paid up at issue for an amount of
more than 5% of the subscribed capital.

A SIF may distribute its net assets, provided the minimum
capital remains intact.

5. Custodianship

As is the case with all Luxembourg fund vehicles, the as-
sets of a SIF have to be safeguarded by a Luxembourg estab-
lished custodian bank. However, the SIF Law no longer im-
poses specific functions on the custodian bank, thus resulting
in fewer constraints for the organization of the relationship be-
tween a SIF and its custodian bank compared to funds governed
by the 2010 UCI Act.

6. Approval and Supervision

Setting up a SIF does not require the authorization of the
CSSF before its launch. The constitutional documents for the
relevant SIF need to be filed with the CSSF within one month
following the establishment of the SIF. The CSSF will then ver-
ify the compliance of the SIF and its directors with applicable
laws and regulations prior to admitting the fund to the official
SIF list, although the SIF may start its activities as soon as it is
established.

'3 CSSF Circular 07/310 of August 3, 2007.
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7. Publication of Prospectus and Annual Report

Each SIF needs to prepare an “issuing document,” which
may be labeled as a private placement memorandum, offering
a memorandum or prospectus, as the case may be. Even though
no minimum content is prescribed (unless a Prospectus Di-
rective-compliant prospectus is to be prepared), the document
must include any information necessary for the investors to
make an informed investment decision.

A SIF only needs to produce an annual report following
a preset reporting template providing for a minimum level of
disclosure. This annual report has to be provided to investors
and the CSSF within six months from the end of the period to
which it relates.

A SIF is not obliged to publish or disclose its net asset val-
ue.

8. Tax Aspects of a Specialized Investment Fund

The SIF tax regime follows the regime applicable to
UCITS/UCIs. A SIF is exempt from corporate income,"* mu-
nicipal business and net wealth tax, and distributions made by
a SIF are exempt from dividend withholding tax.

Luxembourg SICAV-SIFs are considered VAT entrepre-
neurs that only perform VAT-exempt activities and are not en-
titled to any input VAT deduction right. Fund management ser-
vices provided to Luxembourg SIFs are also VAT-exempt, so
that no VAT burden is incurred with respect to them. In line
with the case law of the Court of Justice of the European Union
(CIEU)," the fund management services exemption also cov-
ers fund investment advisory services to the extent they form a
distinct whole and are essential for and specific to the SIF be-
ing managed. Luxembourg SICAV-SIFs may have to register
for Luxembourg VAT purposes.'*

Luxembourg FCP-SIFs are not considered as independent
persons, but as part of their management company (i.e., no
stand-alone VAT status).

Whether a SIF is organized with or without legal personal-
ity, its constitution and subsequent modifications to its consti-
tuting documents are subject to a registration tax of 75 euros.

SIFs are further subject to an annual subscription tax (taxe
d’abonnement) of 0.01% assessed on total net assets. The sub-
scription tax does not apply to:

(i) SIFs that invest in other UCIs governed by the 2010
UCT Act that have already been subject to the annual sub-
scription tax;

(ii) SIFs that invest in certain money market instruments
only;

(ii1) SIFs whose investment policy prescribes that at least
50% of their assets must be invested in one or more micro-
finance institutions or that benefit from the microfinance
label of the Luxembourg Fund Labeling Agency;"’

'** Note, however, the potential corporate income tax consequences of the
anti-reverse hybrid rules. See VIII.

%5 CJEU, Ruling C-275/11, GfbK.

"*SRegistration is not compulsory for a SICAV-SIF that performs only
VAT-exempt activities, does not acquire goods from EU Member States other
than Luxembourg for more than 10,000 euros per year and does not receive in-
voices for services rendered to it by foreign entrepreneurs.
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(iv) SIFs implementing pension pooling schemes; or

(v) SIFs that qualify as European Long Term Investment

Funds (ELTIFs) or are reserved to individual investors act-

ing through a pan-European personal pension product.”

Withholding taxes deducted at source from income re-
ceived by a SIF on its investments are normally not recoverable
under most of Luxembourg’s tax treaties as a result of the tax-
exempt status of SIFs in Luxembourg. Nonetheless, according
to the LTA Circular,” many of Luxembourg’s treaties do apply
to such investment funds, either based on an agreement to that
effect between Luxembourg and the treaty partner concerned
(for example, Denmark, Indonesia, Ireland, Morocco or Spain),
based on what Luxembourg considers to be the clear text of the
treaty concerned, or in other cases because of a common un-
derstanding with the tax authorities of the treaty partner con-
cerned.

As of 2021, a SIF, other than a SIF that has the legal form
of a limited partnership (société commandite simple) or of an
FCP that derive income or gains from Luxembourg-situated re-
al property, is subject to a real estate levy at a flat rate of 20%.

The real estate levy applies to the following categories of
income:

(i) Gross rental income (before VAT), derived from Lux-
embourg situated real property assets, received or realized
directly, or proportionally if realized indirectly through tax
transparent entities or FCPs;

(ii) Capital gains resulting from the disposal of such real
property assets, received or realized directly, or propor-
tionally if realized indirectly through tax transparent enti-
ties or FCPs; and

(iii) Gains resulting from the disposal of interests in tax
transparent entities or units in FCPs, that hold such real
property assets directly, or proportionally if realized indi-
rectly through other tax transparent entities or FCPs. See
VI.C.7.d.

D. Reserved Alternative Investment Funds

1. In General

The Law of July 23, 2016, relating to reserved alternative
investment funds (the “RAIF Law”) introduced another alter-
native investment fund (AIF) regime,™ the reserved alterna-
tive investment fund (fonds d’investissement alternatif reserve,
RAIF). This regime is reserved for funds managed by fund
managers regulated under the Alternative Investment Fund
Manager (AIFM) Directive.""!

7 Grand-Ducal Regulation of July 14, 2010, determining the conditions
and criteria for exemption from the annual subscription tax for undertakings in-
vesting in micro-finance.

¥ Law of July 21, 2023.

¥1..G. — A. no. 61 dated December 8, 2017.

“Law of July 23, 2016 relating to reserved alternative investment funds
(AIFs) (No. 140).

“'Directive 2011/61/EU on alternative investment fund managers
(AIFMs).
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2. Purpose of the Reserved Alternative Investment
Fund

The RAIF Law governs a regime that responds to the
needs of AIFMs and investors alike for ease of establishment
and flexible corporate/operating rules. Under the RAIF Law,
initiators are able to set up a RAIF without CSSF approval, and
to benefit from the structuring features which are otherwise on-
ly available to regulated AIFs (umbrella structure, variable cap-
ital, and a special tax regime). Access to the AIFMD marketing
passport will be available, and investor protection will be en-
sured by the full application of the AIFMD regime at manager
level.

3. Eligibility Requirements

As under the SIF regime, a RAIF may invest in any kind
of assets that may be legally acquired. Any type of investment
strategy is permitted without any restriction whatsoever, pro-
vided the RAIF’s manager aims to spread the investment risks.
The RAIF Law itself is silent on the scope and meaning of
this diversification requirement, but the legislative explanatory
notes refer to the SIF regime and the related Circular'®* with re-
spect to risk-spreading by SIFs. Taking these as guidance, the
following principles should be considered applicable to RAIFs:

(1) A RAIF may not invest more than 30% of its assets or
commitments in securities of the same type issued by the
same issuer. For the purpose of applying this restriction,
every sub-fund of a target umbrella undertaking for col-
lective investment is to be considered as a separate issuer,
provided the principle of segregation of liabilities among
the various sub-funds vis-a-vis third parties is ensured;

(ii) Short sales may not result in a RAIF holding a short
position in securities of the same type issued by the same
issuer that represents more than 30% of the RAIF’s assets;
and

(iii)) When using financial derivative instruments, a RAIF
must ensure a similar level of risk-spreading, via appropri-
ate diversification of the underlying assets. Similarly, the
counterparty risk in an over-the-counter transaction must,
where applicable, be limited according to the quality and
qualification of the counterparty.

Comment: The RAIF regime offers the choice of waiving
the diversification regime if a RAIF’s sole objective is to invest
in securities representing risk capital and if it opts for the spe-
cial related tax regime (see IV.D.3., below).

The notion of risk capital has been defined as the direct or
indirect contribution of assets to entities in view of their launch,
development or listing on a stock exchange. The aim of this ex-
ception is to reproduce partially the SICAR regime (see IV.H.,
below) in the unregulated fund context.

4. Tax Regime

a. Default Tax Regime

The default tax regime applicable to RAIFs mirrors the
SIF regime. This means that a RAIF will only be subject, at

"2 Circular CSSF 07/309.
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the fund level, to an annual subscription tax levied at a rate
of 0.01% of its net assets (calculated on the last day of each
quarter). Depending on the investment assets, some exemptions
from subscription tax apply with a view to avoiding duplica-
tion of this tax. '* Irrespective of the legal form chosen for an
RAIF, an RAIF is not subject to corporate income tax," mu-
nicipal business tax or net wealth tax. Nor do distributions of
profits made by an RAIF give rise to dividend withholding tax.

As of 2021, a RAIF under the default tax regime, other
than a RAIF that has the legal form of a limited partnership
(société commandite simple), or an FCP that derives income or
gains from Luxembourg-situated real property, is subject to a
“real estate levy” at a flat rate of 20%.

The real estate levy applies to the following categories of
income:

(i) Gross rental income (before VAT), derived from Lux-
embourg situated real property assets, received or realized
directly, or proportionally if realized indirectly through tax
transparent entities or FCPs;

(i1) Capital gains resulting from the disposal of such real
property assets, received or realized directly, or propor-
tionally if realized indirectly through tax transparent enti-
ties or FCPs; and

(iii) Gains resulting from the disposal of interests in tax
transparent entities or units in FCPs, that hold such real
property assets directly, or proportionally if realized indi-
rectly through other tax transparent entities or FCPs.

See, in this respect, VI.C.7.d., below.
b. Optional Regime

As an alternative to the default regime, a RAIF that does
not have the legal form of an FCP may choose to be taxed under
the same tax rules as those applicable to SICARs (see IV.H.,
below). To benefit from this optional regime, the RAIF’s con-
stituting documents must provide that:

(1) Its sole object is to invest in risk capital assets; and

(i) The RAIF is subject to Article 48 of the RAIF Law
(which provides for the possibility of applying for the op-
tional regime).

At the end of the relevant financial year, the auditor must
confirm that the RAIF has complied with the risk capital invest-
ment policy. This report must be filed with the competent tax
authorities.

The choice between the default tax regime or this optional
tax regime must be made at the umbrella level, meaning that
within a single umbrella structure it will not be possible to have
some sub-funds subject to the default tax regime and others to
the optional SICAR-like tax regime.

Under these SICAR-mirroring tax rules, a RAIF that has a
corporate legal form (such as the SA, S.ar.l. or SCA) will be a
normally taxable entity for corporate income tax and municipal
business tax purposes, but with an exemption from its taxable
basis for any profits and gains derived from securities (valeurs

" See IV.C.7.
'“Note, however, the potential corporate income tax consequences of the
anti-reverse hybrid rules, for which, see VIIIL.
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mobiliéres) invested in risk capital, or from funds reserved for
investment that are actually invested within 12 months. As a
normally taxable entity, a RAIF should have access to the ex-
tensive network of tax treaties signed by Luxembourg with oth-
er jurisdictions (subject to acceptance by the relevant source
countries). Other than this liability for corporate income tax
and municipal business tax, subject to a broad exemption, there
should be no other liability for direct taxes. Such a RAIF will
be exempt from net wealth tax (except for a minimum net
wealth tax set at 4,815 euros, in principle). In line with the tax
rules applying to SICARs, distributions of profits made by a
RAIF will not give rise to a dividend withholding tax liability.

A risk capital RAIF that has the form of a partnership (an
SCS or SCSp) will be deemed to be transparent for corporate
income tax and net wealth tax purposes. In addition, it will be
deemed not to conduct a business and therefore will not be li-
able to municipal business tax. The profits and gains of such
a RAIF will therefore not be liable to corporate income tax
and municipal business tax at either the level of the RAIF or
the level of its nonresident partners (that do not have a Lux-
embourg permanent establishment (PE) to which their interests
in the RAIF are allocable), nor is it subject to net wealth tax.
Its distributions of profits should not give rise to any dividend
withholding tax.

c. Value Added Tax

By virtue of qualifying as an AIF, a RAIF should benefit
from the VAT exemption for AIF management services subject
to the same conditions and restrictions as apply to AIFs.

E. Pension Funds

1. In General

In June 1999, a private pension fund scheme was estab-
lished by the Luxembourg legislature."” Under this scheme,
pension funds are fully taxable legal entities. However, the law
also enables such funds to reduce their taxable basis, subject
to certain conditions. The Law of June 8, 1999, was replaced
by the Law of July 13, 2005, on pension funds'*’ in the form
of sociétés d’épargne-pension a capital variable (SEPCAVs) or
associations d’épargne-pension (ASSEPs) (see IV.E.2., below).
A third category of private pension funds is based on the insur-
ance law."’

2. Legal Forms

a. Pension Savings Company (Société d’Epargne-
Pension a Capital Variable)

A pension fund can be organized as a pension savings
company with variable capital (SEPCAV). A SEPCAYV has the
form of a cooperative society organized as a public limited li-
ability company incorporated in Luxembourg. The corporate
rules for SEPCAVs are set out in the Company Law. The ben-
eficiaries of such funds are their shareholders. The minimum

ST aw of June 8, 1999.
"“SIRP (Institutions de retraite professionnelle).
"“"Law of December 7, 2015, concerning the insurance sector.

7220

© 2025 Bloomberg Industry Group, Inc., Arlington, VA
ISBN 978-1-63359-134-9

nominal capital of a SEPCAYV is 1 million euros,*® which must
be paid up within two years after the company obtains a license
to operate as a pension fund.

b. Pension Savings Association (Association
d’Epargne-Pension)

A pension fund can also be organized as a pension savings
association (ASSEP). ASSEPs resemble partnerships or associ-
ations. The beneficiaries are creditors. The minimum capital of
an ASSEP is 5 million euros, which must be paid up within 10
years after the ASSEP obtains a license.'”’

c. CAA Pension Funds

CAA Pension Funds are submitted to the supervision of
the Insurance Commissioner (Commissariat aux Assurances)
(CAA). They can be organized using the following legal forms:

(i) Mutual insurance association (Association d’assur-
ances mutuelles);

(i1) Cooperative company (Société cooperative),

(iii) Cooperative company organized as a public company
(Société coopérative organisée comme une Société
anonyme); or

(iv) Non-profit organization (Association sans but Iu-
cratif).

Usually, a CAA Pension Fund is organized in the form of
an association sans but lucratif (not-for-profit association), as
this form provides for the most flexibility.

3. Object Clause

The purpose of these pension funds is the collection of as-
sets and their investment in order to spread the investment risks
and to maximize the results of the management of the assets for
the benefit of the beneficiaries of the funds. The SEPCAV can
be used for defined contribution plans, whereas an ASSEP and
a CAA Pension Fund can be used both for defined contribution
and for defined benefit plans.

4. Authorization

The articles of association of both a SEPCAYV and an AS-
SEP must be accompanied by an attachment containing a set of
rules with information regarding, among other items, the con-
tributors, the obligations and rights of contributors, manage-
ment and management remuneration, investment policy, and
rules for the valuation of assets. No investment restrictions are
imposed on pension funds; however, the articles of association
and the attached rules must be approved by the CSSF. A CAA
Pension Fund is subject to the supervision of the CAA. The
CSSF must notify the European Securities and Market Author-
ities (ESMA), and the CAA must notify the European Insur-
ance and Occupational Pensions Authorities (EIOPA), about
any new agreement, rejection of agreement request, and ap-
proval of cross-border activities.

¥ Law of July 13, 2005, Art. 9.
“Law of July 13, 2005, Art. 28(1).
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5. Management

Both SEPCAVs and ASSEPs may delegate the asset man-
agement to one or more managers. These managers must be ap-
proved by the CSSF. Foreign asset managers may also be en-
gaged.

6. Taxation
a. Income Tax and Net Wealth Tax

(1) Société d’Epargne-Pension a Capital Variable

As noted in IV.E.1., above, SEPCAVs are fully taxable
companies that, subject to certain conditions, may be exempted
from income tax. An exemption from income tax applies to in-
come and gains derived from transferable securities, provided
the income tax administration is given information regarding
the name of the beneficiaries of the investors as well as infor-
mation regarding the investment. Other income remains tax-
able. A SEPCAV is exempt from net wealth tax'” except, as of
January 1, 2016, the minimum net wealth tax (see VI.C.4., be-
low).

(2) Association d’Epargne-Pension

ASSEPs are subject to the corporate income tax. However,
the taxable basis for the calculation of the income of an ASSEP
is minimal, as the reserves, which are in fact the counterpart
of the obligations assumed by the fund toward its beneficiaries,
are not taken into account for purposes of determining the tax-
able basis."”"

As a fund is required to have provisions set up for current
and future benefits equaling at all times the value of the assets
of the ASSEP, less liabilities toward third parties, an ASSEP
will have no taxable income. An ASSEP is exempt from net
wealth tax'"” except, as of January 1, 2016, the minimum net
wealth tax (see VI.C.4., below).

Disclosure of beneficiaries is not compulsory, as it is in the
case of a SEPCAV.

(3) CAA Pension Funds

The tax treatment of a CAA Pension Fund is similar to that
of an ASSEP.

b. Tax Treaty Protection

From a Luxembourg perspective, pension funds are fully
taxable entities and can thus benefit from Luxembourg’s tax
treaties. However, treaty protection will be much more depen-
dent on the position taken by the relevant foreign authorities.

c. Value-Added Tax

Pension funds generally qualify as value-added tax (VAT)
taxable persons performing activity falling within the scope of
VAT. However, the activities of an authorized pension fund are
not subject to VAT. Such a pension fund is therefore not enti-
tled to a VAT input credit for VAT charged on supplies made to

Law of July 13, 2005, Art. 104.
BULIR, Art. 167(1)(7).
1321 aw of July 13, 2005, Art. 104.
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it. At the same time, no VAT is chargeable on management ser-
vices provided to supervised pension funds organized under the
SIF regime. In line with ruling C-275/11 GfbK of the CJEU, the
fund management services exemption also covers fund invest-
ment advisory services to the extent they form a distinct whole
and are essential for and specific to the authorized pension fund
being managed. Luxembourg pension funds may have to regis-
ter for Luxembourg VAT purposes.”

Note: Since the C-424/11 Wheels decision was issued by
the CJEU on March 7, 2013, pension funds whose members are
not subject to any risk element may not benefit from the fund
management VAT exemption.

F. Banks

1. In General

Banks are subject to the normal income and net wealth tax-
es. However, banks benefit from the regulations described be-
low, which reduce the taxable basis for income tax purposes.

2. Loan Provisions

Specific provisions are allowed where it can be shown that
there is a specific collection risk and general loss provisions are
permitted within the guidelines provided by the authorities."*

3. Fiscal Neutralization of Exchange Gains

Where a bank’s commercial accounts are in a currency dif-
ferent from the one in its fiscal accounts and the fiscal accounts
show an exchange gain arising on the shareholders’ equity, kept
at historical rates, the gain may be neutralized (i.e., deferred).
An exchange loss will be allowed as a tax deduction, but any
subsequent exchange gains must first be recaptured against pri-
or exchange losses deducted before they may be neutralized."”

Effective from 2017 and retroactively for fiscal year 2016,
such fiscal neutralization is extended to all Luxembourg resi-
dent companies."”

A formal request must now be filed to benefit from the fis-
cal neutralization. The request must be filed at the latest three
months before the end of the first tax year with respect to which
the taxpayer wishes to benefit from the fiscal neutralization.

G. Securitization Companies and Funds

1. In General

The Law on Securitization Vehicles was adopted in March
2004."" The law defines securitization as an operation by means
of which a securitization vehicle (SV) acquires or assumes, ei-
ther directly or through other entities, risks attached to assets

'3 Registration is not compulsory for an authorized pension that only per-
forms VAT-exempt activities, does not acquire goods from EU Member States
other than Luxembourg for more than 10,000 euros per year, and does not re-
ceive invoices for services rendered to it by foreign entrepreneurs.

'**Banks may be asked to establish provisions when there is a specific lig-
uidity risk (Circular CSSF 07/301, Art. 47).

ILIR, Art. 54 bis.

"% Introduced by Law of December 23, 2016, Memorial A 274 of Decem-
ber 27, 2016.

5L aw of March 22, 2004, as amended.
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or engagements by issuing securities (shares, warrants, bonds,
etc.), the value of or return on which depends on these risks.

An SV is not required actually to acquire the underlying
asset, and risks may even be related to engagements that are as-
sumed by others (for example, guarantees and insurance). Se-
curitization operations may be classified as acquisition vehicles
and issuing vehicles.

To be governed by the securitization legislation, an SV has
to express this explicitly in its formation documents.

2. Form and Characteristics of a Securitization Vehicle

An SV can take the form of a Luxembourg limited liability
company"® or a Luxembourg fund. A fund is managed and ad-
ministered by a designated Luxembourg company. A fund can
be organized either as a joint ownership or as a fiduciary prop-
erty, whereby the assets are held by a fiduciary for the risk and
account of the investors.

An SV can have one or more separate ‘“‘compartments”
that represent a distinct part of the assets, respectively a distinct
joint ownership or fiduciary property. The compartments allow
for the separation of management, liabilities, recourse and lig-
uidation.

An SV may issue securities with different par values. Se-
curities can be subordinated to other securities or even to some
categories of shares. Securities can track the return on one or
more assets or engagements, even within a single compartment.
There are no prescribed debt-to-equity ratios.

The articles of association of a company, or regulations of
a fund, as well as any other contract entered into by the SV,
may limit or exclude the exercise of creditor rights, such as the
right to petition for bankruptcy.

3. Regulatory Aspects

An SV organized as a company must prepare its accounts
under general Luxembourg accounting principles, even though
such an entity would normally qualify as a “small company”
and could, therefore, draw up accounts in a simplified form.
A fund SV is subject to the same accounting rules as apply to
Luxembourg collective investment funds, i.e., FCPs. In both
cases, the accounts of an SV must be audited by an auditor who
is approved by the regulatory body of the financial sector, the
CSSF. In case of a regulated SV, the auditor is required to in-
form the CSSF of any violation of the law governing the SV
and any notified irregularities. The regulated SV is required to
spontaneously transmit the auditor’s report and commentaries.

The investors in and creditors of an SV can entrust the
management of their interest to a “fiduciary representative,”
likely a security trustee, who must be approved by, and will
work under, the supervision of the CSSF.

The SV itself needs approval and supervision from the
CSSF only if it issues securities to the public on a continuous
basis. Such an SV must entrust its liquid assets and securities to
a depository, which must be a Luxembourg credit institution.

%8 A limited liability company (SA), partnership limited by shares (SCA),
private limited liability company (S.a r.l.) or cooperative society organized as
a public limited liability company.
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4. Tax Aspects of a Fund Securitization Vehicle

A fund SV is treated as a tax-transparent entity.'” There
is no annual subscription tax (taxe d’abonnement). In the case
of resident investors, the Luxembourg tax administration usu-
ally accepts that transactions at the fund level are disregarded
and that income is recognized only in the case of a disposal of
units and a distribution made by the fund. Nonresidents are not
subject to Luxembourg tax on income and capital gains derived
from a fund.

5. Tax Aspects of a Company Securitization Vehicle

A company SV is fully subject to Luxembourg corporate
income tax and municipal business tax on its worldwide profits.
A company SV is thus regarded by the Luxembourg tax au-
thorities as a Luxembourg resident under Luxembourg’s tax
treaties. A company SV should also be covered by the EU Par-
ent-Subsidiary Directive, the EU Merger Directive and the EU
Interest and Royalty Directive as it is not tax-exempt and does
not have an option to be exempt from income tax.

An SV is exempt from the annual net wealth tax except,
as of January 1, 2016, for the minimum net wealth tax (see
VI.C4., below). Profit distributions are not regarded as divi-
dends and, therefore, profit distributions made by an SV are not
subject to withholding tax, and the income does not qualify for
partial (i.e., 50%) or total participation exemption in the hands
of a Luxembourg investor. Also, capital gains realized upon the
disposal of shares in an SV are not eligible for the participation
exemption.

Nonresidents who own or have owned a participation of
more than 10% in the share capital of an SV may be subject to
Luxembourg income tax on a capital gain realized within six
months following the acquisition of the alienated shares.

Engagements vis-a-vis the investors and other creditors,
i.e., (future) profit distributions and accrued interest, are de-
ductible.

Tax law provides for a simplified form of group taxation
for Luxembourg companies held to the extent of at least 95%
(or, in some cases, 75%) by another Luxembourg company or a
foreign company with a Luxembourg PE. To prevent possible
abuse, an SV is excluded from being a member of such a fiscal
unity.

For the same reason, an SV is also excluded from roll-over
relief as provided for in Article 22 bis LIR.

6. VAT Aspects

An SV is considered to be a VAT entrepreneur under Lux-
embourg VAT law, only performing VAT-exempt activities,
without being entitled to any input VAT deduction right. Fund
management services provided to an SV located in Luxem-
bourg are VAT-exempt under Luxembourg VAT law. In line
with decision C-275/11 GfbK of the CJEU, the fund manage-
ment services exemption also covers fund investment adviso-
ry services to the extent they form a distinct whole and are es-

' Law of March 22, 2004, Art. 50.
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sential for and specific to the SV being managed. Luxembourg
SVs may have to register for Luxembourg VAT purposes.'®

H. Regulated Venture Capital Companies and
Partnerships

1. In General

Regulated venture capital companies and partnerships are
governed by the SICAR Law of June 15, 2004, relating to the
investment company in risk capital (SICAR).

2. Legal Form, Object Clause and Investors

A SICAR is a vehicle whose object is to invest its funds in
risk-bearing securities (shares, bonds, warrants, etc.) issued by
domestic or foreign enterprises with the aim of having the in-
vestors benefit from the results of the management of these as-
sets. It is understood that a SICAR may also grant risk-bearing
loans to enterprises and have funds available for future invest-
ments.

A SICAR can take the form of one of the following Lux-
embourg legal persons that provide investors with limited lia-
bility:

(i) Public limited liability company, i.e., SA;

(ii) Private limited liability company, i.e., S.ar.l.;

(iii) Partnership limited by shares, i.e., SCA;

(iv) Limited partnership, i.e., SCS; or

(v) Cooperative public limited liability company, i.e., SC-

SA.

A SICAR must be subject to the SICAR Law according to
its articles of association, and its statutory seat and central ad-
ministration must be located in Luxembourg.

No requirements exist as regards the number of investors
or the transferability of shares. A SICAR may only offer its
shares or units to “well-informed” investors. Such “well-in-
formed” investors are professional investors, institutional in-
vestors or any investor who has confirmed in writing that he or
she adheres to the status of a well-informed investor and either
invests a minimum of 125,000 euros in the company or obtains
an appraisal from a credit institution, a qualifying investment
enterprise, or a management company certifying the investor’s
expertise, experience and knowledge justifying his or her ade-
quate appraisal of an investment in risk capital.

These conditions do not apply to the directors and other
persons who intervene in the management of the SICAR.

To enable it to check the status of investors, it is likely that
a SICAR will have only registered shares.

3. Minimum Capital and Quotation on Stock Exchanges

The subscribed share capital of a SICAR must be at least 1
million euros,' which must be attained within 12 months fol-
lowing the approval of the SICAR regime by the CSSF (see

'8 Registration is not compulsory for an SV that only performs VAT-ex-
empt activities, does not acquire goods from EU Member States other than
Luxembourg for more than 10,000 euros per year and does not receive invoices
for services rendered to it by foreign entrepreneurs.

"' Law of June 15, 2004, Art. 4.
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IV.H.6., below). No debt-to-equity ratio applies to SICARs. It
is possible to have the shares of a SICAR traded on a stock ex-
change.

4. Investment Policy

The SICAR law is liberal regarding the investment policy
of a SICAR, only stating that investment in risk-bearing capital
means the direct or indirect contribution of funds to enterprises
with the purpose of their launching, development or introduc-
tion on the financial market. A SICAR may, for example, invest
all its funds in one company or in one commercial or industrial
sector and is not prohibited from taking a majority of the votes
in a company. No requirements are imposed regarding the
country of residence of an enterprise or the tax regime applica-
ble to an enterprise in which a SICAR may invest.

5. Capital Contributions and Repayments, Legal
Reserves, and Dividend Distributions

The share capital must be fully subscribed and each share
must be paid-up to the extent of at least 5% by a contribution in
cash or in kind. The assets of the SICAR are valued on the basis
of fair value. This value must be determined in accordance with
the rules set forth in the articles of incorporation. A SICAR is
not required to maintain a legal reserve, and capital repayments
and (interim) dividends will be subject only to the terms and
conditions mentioned in the SICAR’s articles and the minimum
capital requirements.

6. Custodianship

The receipt of contributions by investors, the receipt of the
sales price of alienated assets, the supply of assets acquired and
the nature of the income received by a SICAR must be guarded
by a depository, which should be a regulated Luxembourg fi-
nancial institution that has its registered office in Luxembourg,
or that is established in Luxembourg if its registered office is in
another EU Member State. The depository’s liability is not af-
fected by the fact that it has entrusted all or some of the assets
in its custody to a third party.

7. Approval and Supervision

The CSSF verifies whether a SICAR and its managers/di-
rectors comply with the applicable legal provisions and agree-
ments.

The CSSF must approve the articles of association as well
as the choice of the depository before a SICAR can commence
its activities. It further reviews the draft prospectus and checks
whether the investment can be qualified as venture capital or
private equity. The managers/directors of a SICAR as well as
its depository must be reliable and experienced in the finan-
cial field and their identity must be notified to the CSSF. Any
changes in these elements are also subject to prior approval.
The promoters and administrators are not subject to CSSF ap-
proval. The details of approved SICARs are published in the
Official Gazette.

8. Publication of Prospectus and Annual Report

A SICAR must establish a prospectus as well as an annual
report concerning its investment policy, performance and ex-
pectations for each financial year. A prospectus must contain a
clear description of the SICAR’s envisaged investments as well
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as the risks related thereto. The annual report includes the an-
nual accounts and must be published within six months follow-
ing the year end. The annual accounts must be audited by a cer-
tified Luxembourg statutory auditor, and the statutory auditor
is required to inform the CSSF of any violation of the SICAR
Law governing the SICAR and any notified irregularities. The
SICAR is required to spontaneously transmit the statutory au-
ditor’s report and commentaries. A SICAR that has the major-
ity of the votes in a company is exempt from the obligation to
draw up consolidated accounts.

9. Tax Aspects of a SICAR Company

A SICAR company is subject to income tax on its world-
wide profits and, therefore, qualifies as a tax resident for pur-
poses of Luxembourg’s tax treaties.

Profits (losses) realized in connection with investments in
securities (shares, bonds, warrants, etc.) are exempt from in-
come tax (nondeductible). Management fees and attendance
fees, for example, are fully subject to income tax. The same
applies to interest income on, for instance, bank accounts or
loans, unless the funds are invested in risk-bearing capital with-
in 12 months following the contribution of cash by the in-
vestors.

A SICAR company is exempt from the annual 0.5% net
wealth tax except, as of January 1, 2016, for the minimum net
wealth tax (see VI.C.4., below).

Nonresident investors are not subject to Luxembourg in-
come tax, by either withholding or assessment, on dividends re-
ceived from a SICAR company or capital gains realized on the
disposal of SICAR shares.

A RAIF (fonds d’investissement alternatif réservé) com-
pany that opts for being taxed as a SICAR is taxed in the same
way (see [V.D., above).

10. Tax Aspects of a SICAR Partnership

A partnership is treated as a tax transparent entity for Lux-
embourg corporate income tax and net wealth tax purposes.
However, for municipal business tax purposes (rate for the city
of Luxembourg: 6.75%), a partnership is a taxable entity. To
prevent having nonresident investors deemed to have earned
business income through a SICAR partnership (i.e., a Luxem-
bourg PE), the law states that a SICAR partnership is deemed
not to carry on a commercial enterprise in Luxembourg.

Nonresident investors are not subject to Luxembourg in-
come tax, by either withholding or assessment, on profits de-
rived from a SICAR partnership or capital gains realized on the
disposal of SICAR units.

A RAIF partnership that opts to be taxed as a SICAR is
taxed in the same way (see IV.D., above).

11. VAT

A SICAR is considered to be a VAT entrepreneur under
Luxembourg VAT law, but performs only VAT-exempt activ-
ities, without being entitled to any input VAT deduction right.
Fund management services provided to a SICAR located in
Luxembourg are VAT-exempt under the Luxembourg VAT
law. In line with decision C-275/11 GfbK of the CJEU, the
fund management services exemption also covers fund invest-
ment advisory services to the extent they form a distinct whole
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and are essential for and specific to the SICAR being managed.
Luxembourg SICARs may have to register for Luxembourg
VAT purposes.'”

I. Intellectual Property Companies

1. The Intellectual Property Tax Regime

The BEPS-compliant intellectual property (IP) tax regime
has been in force since 2018.'” Under the IP tax regime, up to
80% of net income and capital gains derived from eligible IP
assets is exempt from Luxembourg corporate income tax and
municipal business tax, and eligible IP assets are fully exempt
from net wealth tax. Marketing-related IP assets (for example,
trademarks, domain names, designs and models) are excluded
from the scope of the regime.

a. Eligible Intellectual Property

The 80% exemption applies to:
(i) Patents;
(i1) Utility models;

(iii) Supplementary protection certificates for patents for
medicine and plant protection products;

(iv) Extensions of a supplementary protection certificate
for pediatric medicines;

(v) Plant variety certificates;
(vi) Orphan drug designations; and

(vii) Software protected by copyrights.

Eligible assets must have been constituted, developed or
improved after December 31, 2007. The filing date for registra-
tion is decisive.

b. Determination of the Exempt Amount

The income and gains qualifying for the 80% income tax
exemption equal the net eligible income (subject to certain
specific adjustments) deriving from the eligible assets (see
IV.1.1.a., above), multiplied by a specific ratio. The ratio is
equal to the eligible costs (with an uplift of 30% but capped at
the total costs) divided by the total costs.

This ratio implements the modified nexus approach, i.e.,
only R&D activities having a nexus with the Luxembourg tax-
payer can benefit from the IP tax regime. The calculations are
as follows:

(i) Net eligible income: royalties, income embedded in
sold products or services, capital gains and certain indem-
nities, all in relation to the eligible assets, minus all costs
directly and indirectly linked to them;

(ii) Eligible costs: the costs (excluding the acquisition cost
of the eligible assets, financing costs and real estate costs)
in direct relation to the R&D for the constitution, develop-

"% Registration is not compulsory for a SICAR that only performs VAT
exempt activities, does not acquire goods from EU Member States other than
Luxembourg for more than 10,000 euros per year and does not receive invoices
for services rendered to it by foreign entrepreneurs.

' Law of April 17, 2018, relating to the IP tax regime in Luxembourg, in-
troducing LIR, Art. 50 ter and BewG, Art. 60 ter.
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ment or improvement of an eligible asset conducted by the
taxpayer (including expenses incurred by a PE of the tax-
payer and attributable to the taxpayer under a tax treaty, as
long as the PE is located in either the EEA or a country
with which Luxembourg has concluded a tax treaty, pro-
vided the PE does not benefit from a similar IP regime in
the country in which it is located, the PE is operational
at the time of the realization of the eligible income, and
the IP rights and revenues resulting from the R&D activity
performed in the foreign jurisdiction are allocated to Lux-
embourg based on the applicable treaty) or outsourced to
third parties;

(iii) Total costs: the eligible costs plus the acquisition cost
of an eligible asset and the costs of R&D outsourced to re-
lated parties in relation to an eligible asset.

c. Tax Treatment

Based on the IP tax regime, if a company incurs all of the
costs involved to develop an eligible IP asset, all income de-
rived from the commercialization of that IP will qualify for the
tax benefits of the IP tax regime, leading to an effective income
tax rate of just below 5% (2023).

2. The 2008 Intellectual Property Tax Regime

The former IP tax regime (the “2008 IP Regime”) provid-
ed for an 80% exemption'* with respect to net income and cap-
ital gains derived from eligible IP assets, as well as a full ex-
emption from net wealth tax.

The 2008 IP regime was abolished with effect from July
1, 2016."” However a five-year grandfathering period applied
with respect to eligible IP rights created or acquired before July
1, 2016. As an anti-anticipation rule, the grandfathering peri-
od was reduced for an eligible IP right acquired from a related
entity after December 31, 2015, unless it was already eligible
for the special IP regime or a corresponding foreign IP regime
in the hands of the transferor prior to the acquisition. The re-
duced grandfathering period ended on December 31, 2016, for
the 80% income tax exemption, and on December 31, 2017 for
the net wealth tax exemption.

To improve transparency, the mandatory spontaneous ex-
change of information provided for by the OECD was intro-
duced regarding the identity of Luxembourg taxpayers that
benefited from the 2008 IP Regime.” The Luxembourg tax
authorities had to exchange information on IP rights with the
competent authority of another country on the earlier of:

(1) Three months after the date on which they became
aware of the information; or

(i1) One year after the filing of the tax return for the rele-
vant tax year by the Luxembourg taxpayer.

'“LIR, Art. 50 bis.

' Law for the State Budget for the year 2016 of December 18, 2015, Art.
S.

166 Action 5 — Countering Harmful Tax Practices More Effectively, con-
tained in the OECD’s BEPS report suggests patent box regimes are preferential
regimes that potentially give jurisdictions with such regimes an unfair tax ad-
vantage over those jurisdictions that have no equivalent.
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a. Eligible Intellectual Property

The 80% exemption applied to the use of, or the right to
use, rights derived from copyrights on software, patents, trade-
marks, domain names, designs and models.

b. Requirements

The 80% exemption applied if the following conditions
were fulfilled:

(1) The IP rights were acquired or created after December
31, 2007;

(i1) The IP was not acquired from a related company of the
taxpayer. For this purpose, a related company was defined
as a company that: directly owns at least 10% in the cap-
ital of the taxpayer; is at least 10% directly owned by the
taxpayer; or is at least 10% directly owned by a third com-
pany that also holds directly an interest of at least 10% in
the taxpayer; and

(iii) Where the IP right is a patent, the patent is regis-
tered.'"”

c. Valuation

The general methods of valuation are available for the val-
uation of IP but the taxpayer must prove that the method ap-
plied is adequate for the purpose. However, small and medium-
sized enterprises may opt to use a valuation equal to 110% of
the aggregate amount of expenses incurred if they have devel-
oped the IP they own.

The expenses and amortizations taken before the date of
application for registration must be capitalized as of that date
and thus added to taxable profit of the relevant fiscal year.

d. Tax Treatment

Net income consists of the gross income reduced by costs
directly economically connected with the income (including in-
terest deriving from the financing of IP rights, depreciation and
amortization, if any, and potential write-offs recorded with re-
spect to each particular item of IP).

Net capital gains from the alienation of such IP are also
80% exempt, although net losses deriving from the alienated
IP in the year of alienation or previous years are “recaptured,”
i.e., the exemption is not applicable to the extent of such losses.
Furthermore, the 80% exemption does not apply to the extent
previous capital gains were rolled over into the alienated IP.

The 80% exemption with respect to net income and capital
gains derived from IP, results in an effective tax rate of 5.844%
(2016). Negative income derived from eligible IP rights is fully
tax deductible. Any resulting tax loss may be offset against oth-
er types of income. Foreign withholding taxes are fully cred-
itable up to the amount of the Luxembourg tax allocable to the
income. Any excess foreign tax credits may be deducted.

Qualifying IP held by a Luxembourg company is 100%
exempt for net wealth tax purposes.

17 Circulaire du directeur des contributions L.LR. no. 50bis/1 of March 5,
2009, para. 5.1.
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IP companies are regarded as VAT entrepreneurs, with no
specific VAT exemption applying to their activity. They are
usually entitled to recover their input VAT.

J. Insurance and Reinsurance Companies

All insurance companies and reinsurance companies must
be licensed by the Minister of Finance. Insurance and reinsur-
ance companies benefit from the fiscal neutralization of ex-
change gains referred to in IV.F.2., above.'®

Allocations to technical reserves are fully deductible for
tax purposes. Furthermore, licensed reinsurance companies are
allowed an additional deductible allocation to a provision for
claims fluctuations (provision pour fluctuation de sinistral-
ité)."” To be a licensed reinsurance company, a company must
be in the form of an SA, an SCA, a société cooperative, a so-
ciété européenne, or, subject to certain conditions, an associa-
tion d’assurance mutuelle or a State reinsurance company, and
must have a minimum guarantee fund of 3.9 million euros (in
the case of a reinsurance company) or 1.3 million euros (in the
case of a reinsurance captive).” An application for a license
must be recommended by the Commissariat aux Assurance
(CAA) and decided on by the Minister of Finance. Licensed
reinsurance companies are subject to the ongoing prudential su-
pervision of the CAA, which cooperates with the CSSF and
must notify the European Insurance and Occupational Pensions
Authorities (EIOPA) about any new agreement, any rejection
of an agreement request and the approval of cross-border activ-
ities. The accounts of a licensed reinsurance company must be
audited by an auditor that is approved by the CAA. That auditor
must, in addition, report on the solvency ratio of the licensed
reinsurance company.

The rationale behind the provision for claims fluctuation is
to equalize the accounts and the taxable profit of a reinsurance
company during a period in which it engages in important rein-
surance activities. As a result, the taxable income is normally
substantially reduced during such a period.

The total amount that can be set aside for the provision
for claims fluctuation is determined by application of a multi-
ple of the average net premium income in the current and four
previous years, net of cancellations, commissions, and reinsur-
ance ceded. The multiple applied depends on the risk category
to which the CAA has assigned the reinsurance company and
is equal to six times the standard deviation of the ratio of losses
and premiums, determined by the CAA in accordance with the
criteria set out in Article 12 of the Grand-Ducal Decree of De-
cember 5, 2007."" The minimum multiple for each category is
2.5, except in the case of risk categories for which the creation
of a provision for claims fluctuations is not justified, where the
multiple is set at zero.

The provision for claims fluctuation may not exceed 17.5
times the average annual premiums in the current and four pre-
vious years.

11 aw of December 7, 2015, on the insurance sector, as amended by Laws
of May 21, 2021.

1 Grand-Ducal Decree of December 5, 2007, last amended by Grand-
Ducal Decree of November 14, 2012.

"""Regulation CAA No 15/03 of December 7, 2015, Art. 52, para. 2.

" Grand-Ducal Decree of December 5, 2007 specifying the conditions un-
der which reinsurance companies may be licensed and operate.
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Tax-deductible additions to the provision for claims fluc-
tuation amounting to the taxable income for the year — before
addition — of the reinsurance company are mandatory as long
as the catastrophe provision has not reached 30% of its maxi-
mum. Thereafter, until the maximum is reached, every year the
technical balance and part of the income from investments of
the reinsurance company, excluding capital gains or losses on
investments in related undertakings, may be allocated to the re-
serve for claims fluctuation. This allocation is tax deductible.
The allocable part of the investment income is equal to a “tech-
nical rate” applied to the aggregate technical provisions as per
the balance sheet of the company for the last fiscal year. The
technical rate, set each year by the CAA, cannot be higher than
60% of the return on long-term state bonds in the currency in
which the financial accounts of the company are established.
As of January 1, 2021, the technical rate is set at 1.25% if the
annual accounts of the company are drawn up in euros.'”

As long as a reserve for claims fluctuation is in place,
the reinsurance company may not have a loss in its annual ac-
counts. It should be noted that because of the possible appli-
cation of, for example, the participation exemption, tax losses
may nevertheless occur despite the existence of a provision for
claims fluctuation. Such losses may be carried forward in ac-
cordance with the loss carry forward rules. Any reduction of
the catastrophe provision is taxable at the usual tax rates.

The provision for claims fluctuation is considered a liabil-
ity for the purposes of net wealth tax.

The 4% tax on insurance premiums does not apply to pre-
miums paid for reinsurance.

Insurance companies are regarded as VAT entrepreneurs
with a specific VAT exemption usually applying to their activ-
ity and are therefore usually not entitled to recover their input
VAT.

As from 2018, the fund management VAT exemption is
extended to the management services received by collective in-
ternal insurance funds of life insurance companies. These in-
surance funds must be subject to the supervision of the Luxem-
bourg Insurance Commission or of the CSSF. This exemption
also applies to similar insurance funds established within oth-
er Member States, to the extent that these funds are subject to
the supervision of a similar supervisory body of the respective
Member State.

K. Private Wealth Management Companies (SPFs)

1. In General

To comply with EU competition rules, the law of May
11, 2007, relating to the creation of a private wealth manage-
ment companies, introduced a regime for private wealth man-
agement companies (sociétés de gestion de patrimoine familial
or SPFs), following the repeal of the noncompliant traditional
“1929” holding company regime.

An SPF is a regime that has as its sole objective the acqui-
sition, holding, management and realization of financial assets,
without undertaking any commercial activity. An SPF must re-
serve its shares for certain categories of shareholders only, such

"2 Circular letter 23/4 of the CAA dated March 13, 2023.
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as individuals and trusts. No company may hold shares in an
SPF.

2. Form of a Société de Gestion de Patrimoine Familial

An SPF must adopt the form of a public or private limited
liability company (SA or S.ar.l.), a corporate partnership limit-
ed by shares (SCA) or a cooperative company organized in the
form of a public limited company (SCSA).

The articles of incorporation of an SPF must state explicit-
ly that the company is subject to the provisions of the SPF Law.
The abbreviation “SPF” is to be added to the abbreviation of
the legal form of the company and thus mentioned in all corre-
spondence.

3. Permitted Activities

a. Securities

An SPF may acquire, hold, manage and realize financial
instruments, as defined in the law of August 5, 2005, on finan-
cial collateral arrangements. These are securities in the broad-
est sense, such as shares (whether portfolio or constituting par-
ticipations), bonds, options, derivatives and structured financial
products.

As such, an SPF is allowed to hold participations in other
companies, and even majority holdings, provided, however,
that the SPF is not involved in the management of companies.
An SPF’s involvement in other companies may not go beyond
the exercise of its rights as a shareholder (for instance, rating
and receiving dividends).

b. Cash and Other Assets Held in Accounts

An SPF may hold any assets held in an account with a pro-
fessional financial service provider, such as cash, foreign cur-
rency, gold, crypto, etc.

4. Prohibited Activities

An SPF is prohibited from engaging in any of the follow-
ing activities:

(1) Any commercial activity, including trading in the assets

it may acquire, hold and realize;

(i1) Acquiring or holding real property, whether directly
or indirectly via a partnership or an FCP, regardless of
where the property is located;

(ii1) Providing financial services;

(iv) Granting interest-bearing loans (interest-free advances
are, to a limited extent, possible); and

(v) Engaging in the management of companies it holds
shares in.

5. Eligible Shareholders of a Société de Gestion de
Patrimoine Familial

Only the following investors may hold shares in an SPF:

' The prohibition on indirect investment in real property via tax-transpar-
ent vehicles and FCPs was introduced by Budget Law 2021, Art. 11 and is in
force from January 1, 2021, as confirmed by Circular n°804 bis, dated February
17, 2021.
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(1) Individuals acting within the framework of the manage-
ment of their private wealth;

(i1) Entities acting exclusively in the interest of the private
wealth of one or several individuals (entité patrimoniale),
such as trusts, foundations, etc.;

(iii) Intermediaries acting for the account of investors re-

ferred to above under (i) or (ii). Such intermediaries must

declare in writing to the domiciliary agent, or, in the ab-

sence thereof, to the managers of the SPF, that they are

acting as such.

An SPF is furthermore open to only a restricted circle of
investors. Its shares may not be the object of any public offer-
ing or be listed on a stock exchange.

6. Taxation

a. Exemption from Income Taxes

An SPF is exempt from income tax, municipal business
tax, and net wealth tax.

b. Withholding Tax

Dividends distributed and interest paid on bonds or other
borrowings of an SPF are exempt from withholding tax."*

Interest or deemed interest paid by an SPF to Luxembourg
resident individuals or to certain residual entities for the effec-
tive benefit of such resident individuals, is subject to a 20%
withholding tax under Relibi (see XIV.C.3.b., below). Proceeds
that are subject to such withholding tax are exempt from Lux-
embourg income tax in the hands of the individuals.

c. Subscription Tax (Taxe d’Abonnement)

An SPF is subject to an annual subscription tax levied at
the rate of 0.25%, subject to a minimum levy of 1000 euros and
a maximum of 125,000 euros per annum. The basis for the sub-
scription tax is the amount of the nominal paid up capital in-
creased by share premium issued, plus the amount of debt is-
sued by the SPF to the extent the amount of debt exceeds eight
times the amount of nominal capital plus share premium.

The annual subscription tax must be declared by the SPF
on a form distributed by the competent tax authority every
quarter. The SPF must pay the amount declared each quarter
(i.e., a self-assessment system). In the year of an SPF’s consti-
tution and the year of its liquidation, the quarterly subscription
tax is calculated pro rata to the number of days the SPF existed
in the quarter concerned.

d. VAT

An SPF will generally not be considered as an entrepre-
neur for VAT purposes.

e. Revocation of Tax Benefits

The director of the Registration & Domain Administration
(Administration de I’enregistrement et des domaines) may re-
voke the direct tax exemption if an SPF does not abide by the
conditions laid down in the law or its articles of association.

"LIR, Art. 147(3).
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The revocation takes effect from the day of notification of the
director’s decision to the SPF.

This rule was cited in three decisions rendered by the ad-
ministrative tribunal on September 15, 2021." In substance,
the administrative tribunal held that the SPF law of May 11,
2007 is a derogatory law that provides that the competent au-
thority for the supervision of SPFs is the Administration de
I’enregistrement et des domaines. Thus, as long as this author-
ity has not revoked an SPF’s status, it retains such status and
benefits from the derogatory tax regime. Consequently, until an
SPF’s status is revoked, the Administration des Contributions
Directes is not competent to supervise it and cannot require it
to file tax returns.

Each year, the domiciliary agent or, in the absence of a
domiciliary agent, an auditor of the SPF, certifies that only eli-
gible investors hold shares in the SPF.

Prior to January 1, 2016, the domiciliary agent or, in the
absence of a domiciliary agent, an auditor, had to certify that
the SPF met its obligations as paying agent pursuant to the
domestic withholding tax legislation on savings interest and
the Luxembourg implementation of the Savings Directive. The
Savings Directive, however, was repealed by Council Directive
(2015/2060/EU). Accordingly, the Law of July 23, 2016, abol-
ished Luxembourg’s implementation of the Savings Directive,
thereby rendering obsolete the certification previously required
pursuant to the Savings Directive.

As of 2025, the director of the Registration and Domain
Administration can:

* Impose fines of up to 10,000 euros for issues such as
non-compliance with naming requirements or failure to
submit the requisite compliance certificate or subscription
tax return;

* Impose fines of up to 250,000 euros for more serious
breaches, such as where an SPF has non-qualifying in-
vestors or engages in unauthorized activities like commer-
cial activities, managing a subsidiary, or directly holding
real estate assets in a non-compliant manner; and

*In cases of serious breaches, request the SPF to rectify
the non-compliance within a six-month period. If the di-
rector deems that the SPF has failed to comply after this
period, the benefit of the SPF status can be permanently
withdrawn, meaning that the company will be fully tax-
able as from the day of the withdrawal decision notifica-
tion. Furthermore, if an SPF continues to use the “SPF”
denomination after status withdrawal, further fines of up
to 5,000 euros per month of non-compliance may be im-
posed.'

f. Taxation of Nonresident Shareholders

Nonresident shareholders in an SPF are not subject to Lux-
embourg income tax on distributions received from the SPF.
Nor are such shareholders subject to Luxembourg income tax
on capital gains realized on the alienation of shares in an SPF.

175 Administrative Tribunal, September 15, 2021, n°43169, n°43170, and
n°43171.
176 Circular n°823 of December 27, 2024.
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g. Tax Treaties

The Luxembourg government has stated that an SPF is not
entitled to any tax treaty benefits, nor may an SPF invoke the
benefit of the EU Parent-Subsidiary Directive. Nevertheless, a
certificate of residence certifying that an SPF is a resident of
Luxembourg can be obtained by motivated request pursuant to
circular LIR 159/2 dated June 4, 2024. The request needs to in-
dicate the reason for which the certificate is requested and must
reference the foreign legal provision underlying that reason.

L. Shipping Companies

In 1990, Luxembourg set up a maritime shipping register
that offers specific benefits to Luxembourg shipping compa-
nies,”” including the following tax advantages:'”®

(i) Exemption from municipal business tax (since the busi-
ness of a shipping company is not carried out in a Luxem-
bourg municipality);

(i1) Investment tax credits (bonification d’impdt pour in-
vestissement) of up to 13% with respect to vessels and
other movable assets as if the assets were physically used
in Luxembourg for licensed shipping companies operating
vessels in international traffic;'”

(iii) A flat rate of income tax of 10% on salaries (minus
10%, minus a tax allowance of 1,800 euros per month
or 72 euros per day) paid to crew members who are not
resident in Luxembourg employed by a licensed shipping
company aboard a ship operated in international traffic;

(iv) Rollover relief for capital gains realized on the sale of
a vessel, provided the proceeds are used to purchase a new
vessel within two years of the sale of the old vessel and
that the company has held the vessel for at least five years
before selling her; and

(v) Depreciation on a straight-line basis or accelerated de-
preciation on a reducing balance basis within the limits of
(i) three times the depreciation on a straight-line basis and
(i1) 30%, based on a normal useful life of 12 years.

M. Venture Capital

The venture capital investment certificates regime was in-
troduced in 1993'" and abolished with effect from January 1,
2021."

For tax years before 2021, taxpayers could receive a tax
credit equal to 30% of the nominal value of the certificates they
held. The tax credit could not, however, exceed 30% of their
taxable income. The tax credit may be set off against income
tax due for the same year as that for which the certificate was
awarded. Excess credits were neither refunded nor carried for-
ward. Certificates were awarded for investments in enterprises
that introduced new products or new technologies that were not

'""Law of November 9, 1990, as amended, creating a public maritime reg-
ister in Luxembourg.

"RGD of December 24, 1990, Arts. 107 to 110; LIR, Arts. 53, 54 and 152
bis.

"LIR, Art. 152 bis.

807 aw of December 22, 1993, Art. VI, as amended.

81 aw of December 19, 2020, Arts. 20 and 58.
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yet commercialized. The regime was subject to the following (iv) The shares issued had to be registered shares in an SA
conditions: or an S.ar.l resident and normally taxable in Luxembourg.
(i) The enterprises that were invested in had to be engaged The shareholder(s) of the company had to make a request
in the development of a product, the launch of the product,  to the authorities before the investment is made. Awarded cer-
or the initial marketing of the product; tificates could be transferred — once — to other resident com-

panies, so that the acquiring company could obtain the tax cred-
it instead of the original investor. Venture capital investment
certificates could not be combined with a subsidy granted un-
(iii) The aggregate nominal value of the certificates award-  der the Law of July 27, 1993 (see II.A.2.a.(1), above).

ed for a qualifying investment could not be lower than

100,000 euros or exceed 5 million euros; and

(ii) The investment had to be made by way of a contribu-
tion in cash to a company;

© 2025 Bloomberg Industry Group, Inc., Arlington, VA
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V. Principal Taxes

A. Sources of Authority in Tax
1. Legislative

a. Organization of the Tax Law

Luxembourg tax law is organized in a set of separate tax
laws, the most relevant being the following:

(i) The Constitution of October 17, 1868 (the “Constitu-
tion”), as amended;

(i1) The General Tax Law of May 22, 1931 (Abgabenord-
nung — Loi générale des imp0ts).

The General Tax Law provides the legal basis for Luxem-
bourg’s procedural framework regarding direct tax mat-
ters;

(iii) The Tax Adaptation Law of October 16, 1934 (Steuer-
anpassungsgesetz — Loi d’adaptation fiscale).

The Tax Adaptation Law provides for several definitions
and principal concepts in tax law, most notably the general
anti-abuse rule (§ 6) and the attribution of ownership for
tax purposes (§ 11), often said to be the source of the con-
cept of economic consideration of facts in direct taxes in
Luxembourg;

(iv) The Valuation Law of October 16, 1934 (Bewertungs-
gesetz — Loi sur I’évaluation des biens et valeurs), pro-
viding valuation rules for, most notably, the net wealth tax
and succession taxes;

(v) The Net Wealth Tax Law of October 16, 1934 (Ver-
mogenssteuergesetz — Loi concernant I'imp6t sur la for-
tune);

(vi) The Municipal Business Tax Law of December 1,
1936 (Gewerbesteuergesetz — Loi concernant 1’impét
commercial communal);

(vii) The Income Tax Act of December 4, 1967 (Loi de
I'impét sur le revenu), providing the principles related to
personal income tax in its Title 1, and corporate income
tax in its Title 2;

(viii) The Pillar Two law of December 22, 2023 (Loi du
22 décembre 2023 relative a I’imposition minimale effec-
tive en vue de Ia transposition de la directive (UE) 2022/
2523 du Conseil du 15 décembre 2022 visant a assurer un
niveau minimum d’imposition mondial pour les groupes
d’entreprises multinationales et les groupes nationaux de
grande envergure dans 1’Union), providing for top-up tax-
es under (a) the Income Inclusion Rule (IIR), (b) the Qual-
ifying Domestic Minimum Top-up Tax (QDMTT) and (c)
the Undertaxed Payments Rule (UTPR);

(ix) The November 7, 1996 law regarding the organization
of the administrative jurisdiction;

(x) The June 21, 1999 law on the procedure before the ad-
ministrative jurisdiction;

(xi) The VAT Law of February 12, 1979;
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(xii) A bundle of registration duty laws including the Law
of 22 Frimaire an VII (December 12, 1798).

Each of these laws has been amended over time.

b. Other Legislative Documents that Can Be Used to
Interpret the Law

Luxembourg parliamentary documents have a significant
role in interpreting laws when the terms used are subject to dif-
ferent interpretations. Among these documents, the explanato-
ry memorandum (Exposé des motifs) of bills may serve to por-
tray the real intent of lawmakers by adopting a teleological in-
terpretation. Courts may also refer to these documents to give a
judgment.

Several Luxembourg tax laws are (partly) based on Ger-
man tax laws introduced during the Second World War. There-
fore, next to the Luxembourg’s parliamentary documents, doc-
trine and case law, German doctrine and case law may be re-
ferred to in certain cases.

c. Notion of Abuse of Law

The legislator has codified a general anti-abuse rule that
allows the tax authorities to ignore a non-genuine arrangement
implemented by a taxpayer, if the main purpose — or one of the
main purposes — of the arrangement is to obtain a tax benefit
contrary to the intent of the law. This rule is usually referred to
as the General Anti-abuse Rule (GAAR).

The notion of abuse of law provided for in § 6 of the Tax
Adjustment Act (StAnpG) had been unchanged since 1944.
As a result of the transposition into domestic law of ATAD'®
in 2018, the legislator has amended the GAAR. Under the
amended version of the relevant text, characterization of an
arrangement as an abuse of law requires the presence of all
three of the following features:

(i) The arrangement is carried out using forms and institu-
tions of law;

(ii) The main purpose — or one of the main purposes —
of using the chosen legal path is to circumvent or reduce
the tax burden, this being contrary to the intent of the law;
and

(iii) The legal arrangement used by the taxpayer is not
genuine having regard to all relevant facts and circum-
stances.

However, to the extent possible, the criteria established
by case law in relation to the previous version of the GAAR
should still be applicable under the new version of the law. Ac-
cording to these criteria, the presence of four cumulative fea-
tures was required for an arrangement to be characterized as an
abuse of law:

(1) The use of private law forms and institutions;

(ii) Tax savings resulting from the circumvention or reduc-
tion of the tax burden;

(iii) The use of an inappropriate legal path; and

" Directive (EU) 1016/1164 of July 12, 2016.
3 aw of December 21, 2018.
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(iv) The absence of valid non-tax reasons that could justify
the path chosen.

If the tax authorities characterize an arrangement as an
abuse of law, the inappropriate path used by the taxpayer is ig-
nored for tax purposes and the taxable base is assessed as if the
taxpayer had used the appropriate path to carry out the opera-
tion in question.

The Luxembourg implementation of Pillar Two provides
that, unless provided otherwise in the Luxembourg Pillar Two
Law, the provisions of the Tax Adjustment Act are applicable,
which means that the GAAR should also extend to top-up taxes
imposed as a result of the application of the Income Inclusion
Rule (ITR), the Qualifying Domestic Minimum Top-up Tax
(QDMTT) or the Undertaxed Payments Rule (UTPR).

d. Legislative Process

Article 116 of the revised Constitution provides for the
principle of legality in tax matters. Tax laws need to be con-
firmed by an annual law reconfirming budgetary authorizations
and can be amended through separate laws.

The drawing-up of the tax legislation and the budget is
the responsibility of the Government. The Ministry of Finance
prepares the budget bill/tax legislation which is reviewed by
the General Inspectorate of Finance before being passed by the
Government Council and finally being submitted to the Cham-
ber of Deputies. The latter can either adopt or reject it. Ahead
of the vote, the bill is submitted to the State Council (Conseil
d’Etat), the relevant parliamentary committee and professional
chambers (e.g., Chambre de commerce). Pursuant to the Con-
stitution, once the deputies have approved the draft bill, the
Chamber of deputies must vote a second time on the bill. A
three-month period must be respected between each vote. The
State Council may, however, decide to dispense with this sec-
ond vote. Ultimately, the law enters into force through publica-
tion in the official journal (Memorial A).

e. Constitutional Challenges

A party to a civil or administrative trial can raise a question
on the constitutionality of a law before the court, including a
tax law. The court is then obliged to refer the case to the Con-

stitutional Court, unless it considers that:'®

(i) A decision on the question raised is not crucial to its be-
ing able to deliver a judgment;

(ii) The question is completely unfounded; or

(iii) The Constitutional Court has already given judgment
in a case where the issue at stake was the same.

The court may also ex officio refer a case to the Constitu-
tional Court if it considers that a decision of the latter is crucial
to its being able to deliver a judgment.

The final step is the Constitutional Court’s decision given
by way of judgment on the conformity of the law at issue.

The major tax-related principle contained in the Luxem-
bourg Constitution'® is the principle of legality: only the legis-
lator can create a tax."™ The Constitution also provides for the

"**Law of July 27, 1997, on the organization of the Constitutional Court.
85 Constitution du Grand-Duché de Luxembourg, dated October 17, 1868,
as amended.
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principle of equality' in taxation — i.e., that there will be no

difference in treatment between taxpayers in a similar situation,
so that no exemption or tax relief can be granted unless pre-
scribed by law.

2. Administrative

The head of the Luxembourg indirect tax authorities and
the head of the direct tax authorities (both referred to as Di-
rection) issue guidelines to the administration by way of cir-
culars that give the tax administration’s interpretation of tax
rules, which may take the form of either Circulaires or Notes
de service. The LTA must comply with these guidelines. These
guidelines are not binding on taxpayers, although a position
taken against a circular will most likely be challenged by the
tax authorities, in which case the taxpayer could in turn chal-
lenge the position of the authorities in front of the court.

3. Advance Tax Rulings

Taxpayers can also request from the Luxembourg tax au-
thorities an advance tax clearance. The legal procedure for ad-
vance tax clearances derives from the Law of December 19,
2014 on the implementation of the future package. This law has
been further supplemented by a grand ducal regulation of De-
cember 23, 2014 on the procedure applicable to advance tax
rulings.

Under Article 29a of the General Tax Law inserted by the
law of December 19, 2014, an advance decision is defined as a
confirmation of the application of the tax law to a specific sit-
uation that a taxpayer envisages implementing. Each ruling is
subject to prior payment of an administrative fee ranging from
3,000 euros to 10,000 euros.

The Grand-Ducal regulation of December 23, 2014, speci-
fies the conditions for filing a request. In particular, the request
must be made in writing and contain at least information relat-
ing to the applicant, the intended structure, and a tax analysis of
the issue(s) at hand.

An advance tax ruling does not by itself create an exemp-
tion or a tax reduction. The tax authorities are bound by the de-
cision for a period of a maximum of five years in relation to a
ruling issued under Article 29a of the General Tax Act. The is-
sued clearance can cease to have effect if one of the following
events occurs:

(1) Information provided by the taxpayer appears to be in-
complete or incorrect;

(ii) The structure finally implemented differs from what
was described in the request; or

(iii) The decision no longer complies with Luxembourg

domestic legislation, EU legislation or international law.

The Law of December 20, 2020 added Article 29b of the
General Tax Act. Under this provision, all tax rulings issued
prior to January 1, 2015 are no longer binding for the tax au-
thorities as of January 1, 2020. In relation to matters covered
by such rulings, a new request to the tax authorities is needed
in order to maintain legal security.

18 Constitution du Grand-Duché de Luxembourg, Art. 99.
"7 Constitution du Grand-Duché de Luxembourg, Art. 101.
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V.A.4.b.(1)

Requests for advance tax clearance are transmitted to a tax
ruling commission (Commission des decisions anticipées). The
latter gives its position which is executed by the head tax in-
spector of the relevant tax inspectorate and this position cannot
be appealed by the taxpayer.

It should be noted that decisions issued by the Luxem-
bourg tax authorities can be published in the annual activity re-
port of the direct tax administration in the form of anonymous
summaries.

The European Commission, in particular the Directorate-
General for Competition, has been scrutinizing the tax ruling
policies underlying specific tax rulings issued by the tax au-
thorities of the EU Member States. Certain tax rulings issued
by the Luxembourg tax authorities had been found by the Euro-
pean Commission to contain elements of illegal state aid. Both
Luxembourg and the taxpayers concerned have challenged a
number of these decisions of the Commission before the courts
of the European Union. The Court of Justice of the European
Union’s (CJEU’s) decisions in Fiat, Engie and Amazon'® con-
firm that it is the tax authorities of the Member States, and not
the European Commission, that are suitably equipped and com-
petent to interpret domestic tax legislation relied on in tax rul-
ings. As such, findings of state aid can only be made if tax rul-
ings contain advantageous decisions based on the manifestly
erroneous interpretation of domestic tax provisions. Note, how-
ever, that in a particular constellation of facts the outcome may
be different, as was ruled by the CJEU in the Apple case.'”

Furthermore, in the field of exchange of rulings, both the
OECD and the EU have developed a framework for a system-
atic exchange of information on such tax rulings. The OECD
framework applies to specific categories of rulings (for exam-
ple, rulings relating to informal capital, transfer pricing and
PEs), whereas the EU framework applies to a wide range of
cross-border tax rulings. Many countries, including Luxem-
bourg, have started to exchange information bilaterally under
the OECD framework in 2016. The EU Council Directive on
advance cross-border pricing arrangements'” was transposed
into Luxembourg domestic legislation by the Law of July 13,
2016, which provides for the mandatory exchange of informa-
tion on cross-border advanced tax clearances and advance pric-
ing agreements (APAs). With effect from January 2017, the
Luxembourg tax authorities have been exchanging this infor-
mation with other EU Member States. The scope of mandato-
ry exchange of information covers advance tax rulings issued,
amended or renewed on or after January 1, 2012, provided they
were still valid on January 1, 2014.

4. Courts

Tax litigation in Luxembourg is divided between civil ju-
risdictions and administrative jurisdictions, the allocation cri-
terion being the tax concerned and the phases of taxation con-

88 [ uxembourg and Fiat Chrysler Finance Europe v. Commission, joined
Cases C-885/19 P and C-898/19P, November 8, 2022; Engie, Engie Global
LNG Holding Sarl and Engie Invest International SA vs Commission, case
C-451/21 P, December 5, 2023 and Amazon EU Sarl and Amazon.com, Inc vs
Commission, case C-457/21P, December 14, 2023.

"ECJ decision of September 10, 2024, in Case C-465/20 P, European
Commission v Ireland and Apple Sales International.

" Directive (EU) 2015/2376.
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cerned. The process of taxation in Luxembourg is divided into
three phases:

(i) Assessment of taxable basis;

(ii) Application of the applicable rate to the taxable basis;
and

(iii) Collection.

Administrative jurisdictions are, in principle, responsible
for phases (i) and (ii) for direct taxation,”' while civil juris-
dictions are responsible for indirect taxation (VAT, registration
duties, etc.) and the collection of both direct and indirect taxes.

In both cases, as the Luxembourg legal system is based
on a civil law system, legislation overrides case law. That said,
court decisions do have precedential value in interpreting the
law.

The dispute process can be split into two stages: the pre-
litigation process (objection to tax assessments) and the trial
process.

It should be noted that the pre-court process is mandatory
for each claim filed that involves a direct taxation issue.'”

a. Pre-litigation Process

With respect to income taxation, a taxpayer can file an ob-
jection against a decision issued by the tax authorities. Such a
claim must be filed with the Director of the direct tax authori-
ties within three months of the notification of assessment." If
the claim is partially or entirely rejected, the taxpayer can file
an appeal against the rejection of the objection within a period
of three months following the notice of decision. With respect
to such decisions, the tax administration has no deadline within
which it must respond. Nevertheless, a taxpayer can — after a
six-month delay without a response or after a rejection — bring
the case directly before the relevant court (the administrative
court in the case of a direct tax issue).'”

Objections relating to indirect taxation must be brought
before the civil courts in accordance with the applicable civil
procedure rules. However, in the case of VAT issues related to
phases (i) and (ii), as explained above, the dispute process is al-
most the same as the process in the case of income tax issues,
except that the objection has to be filed with the indirect tax au-
thorities."” If the VAT office does not accept the objection, the
objection is automatically transferred to the Director of the in-
direct tax authorities.

b. Trial Process

(1) Administrative Courts

Once the judicial appeal is introduced by the taxpayer, the
government has a three-month period to establish a brief stating
its response. Thereafter, the taxpayer has one month to provide
its final argument to which the government can respond in an-
other one-month period. The court then generally holds a pub-

I'Law of November 7, 1996, Art. 8(1).

21 aw of November 7, 1996, Art 8(3) sub. 1, subject to limited exceptions.

19 General Tax Law (Abgabenordnung, AO), Secs. 144—145; Law of No-
vember 27, 1933, as amended by AGD of October 29, 1946, Art. 245 subpara.
1.

% Law of November 7, 1996, Art 8(3) subpara. 3.

VAT Law, Art. 76.
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lic hearing, before rendering its judgment. While the burden of
proof regarding facts that give rise to a tax obligation is borne
by the tax authorities, it will be incumbent on the taxpayer to
prove that it should be released from a tax obligation or that
the taxes due should be decreased. With regard to procedural
matters, the burden of proof is always borne by the tax authori-
ties."

The court of first instance is the administrative tribunal
(Tribunal administratif). The judgment of the tribunal can be
challenged within 40 days, in the last instance, before the ad-
ministrative court (Cour administrative).

(2) Civil Courts

A judicial claim is introduced by means of a subpoena
filed by a bailiff to which the defendant has 15 days to appoint
a Luxembourg lawyer. Afterwards, the parties exchange briefs
stating their positions. Finally, the parties will inform the judge
that the case is ready to be decided.

The court of first instance is the district tribunal (Tribunal
d’arrondissement). The decision of the district tribunal can be
brought before the Court of Appeal (Cour d’Appel) within 40
days of the notification by bailiff (signification) of the deci-
sion. The decision rendered by the Court of Appeal can be chal-
lenged, in the last instance, before the Court of Cassation (Cour
de Cassation).

B. Income Tax (Impot sur le Revenu)

Income tax is imposed on the net income of resident and
nonresident taxpayers, whether individuals or companies, at
progressive rates of up to 42% in the case of individuals, and
up to 16% in the case of companies (2025).

It should be noted that, for companies, the rate is generally
stated inclusive of municipal business tax (imp6t commercial
communal sur le benefice, MBT) (see V.C., below) and the em-
ployment fund contribution (7% on the amount of corporate
income tax due), which results in a combined rate of 23.87%
(2025, from 24.94% in 2024) for companies established in Lux-
embourg City. Resident taxpayers are, in principle, subject to
Luxembourg tax on their worldwide income. Nonresidents are
subject to Luxembourg tax only on specified income from Lux-
embourg sources."”’

The tax year runs from January 1 to December 31; howev-
er, for companies with a financial year that does not coincide
with the calendar year, the basis of assessment is the financial
year of the company. If, for example, tax rates are reduced as
of January 1, 2019, companies with a financial year that starts
in 2018 and ends in 2019 will benefit from the lower rate also
for the 2018 period that falls in that financial year.

Income tax credits may be granted on the purchase by
companies, or by individuals engaged in business, of certain
depreciable fixed assets, other than real property. (See
II.A.2.a.(2), above.)

Income tax is payable by way of quarterly prepayments,
and by way of tax withheld at source on, most importantly,

198

L aw of June 21, 1999 on administrative courts, Art. 59.
YTLIR, Arts. 2 and 160.
"SLIR, Art. 135.
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wages,” directors’ fees,” dividends™' and some forms of prof-
it-dependent interest.””

Income tax is increased by an unemployment fund contri-
bution of 7% or 9% of the personal income tax due (depend-
ing on the level of taxable income and family status) or 7%
of corporate income tax due.”” The effective marginal rate is
therefore 45.78% for individuals (2024) and 17.12% (2025) for
companies.

C. Municipal Business Tax (Impéot Commercial
Communal sur le Bénéfice)

MBT is assessed and collected by the tax authorities on be-
half of the municipalities.”™ The tax is based on business prof-
its as computed for corporate income tax purposes,’” subject to
certain additions and deductions.

The base rate, as of January 1, 2002, is 3% of business
profits multiplied by an appropriate municipal factor, which
varies from 225% to 350%.

In Luxembourg City, the multiplying factor is fixed at
225%7 accordingly, the profit tax rate is 3% x 225% = 6.75%.

As a result, the aggregate effective income tax rate for
companies located in Luxembourg City is 23.87% (2025,
24.94% in 2024), where taxable income exceeds 200,000 euros.

D. Net Wealth Tax (Impét sur la Fortune)

Companies are subject to net wealth tax (NWT),”” levied
at the rate of 0.5% on their net wealth up to 500 million euros,
valued in accordance with the principles prescribed by the Val-
uation Law. The rate is 0.05% on net wealth above 500 million
euros. The tax is paid in four quarterly installments and is sub-
ject to a minimum, depending on the value and composition of
total assets.

The NWT includes a minimum, which ranges from 535
euros and 4,815 euros, based on the company’s total balance
sheet, as detailed below in V.E.4.b.

In general, assets are taken into account at market value,
except for local real property, which is valued at a standard
value as determined by the Building Valuation Department of
the tax administration. In general, this standard value represents
between 5% and 10% of market value.

""LIR, Art. 136.

*YLIR, Art. 152.

*'LIR, Art. 146.

*LIR, Art. 146.

S Law of June 30, 1976, for the creation of an unemployment fund, as
amended.

% Municipal Business Tax Law of December 1, 1936 (Gewerbesteuerge-
setz, GewStG), Sec. 1, and Decree on the Collection of the Municipal Business
Tax (et Verordnung iiber die Erhebung der Gewerbesteuer in vereinfachter
Form, GewStVV).

*® GewStG, Sec. 7.

*Ministére des Affaires intérieures — Impdt comm. — Legilux (pub-
lic.lu) — Mémorial n°815, December 21, 2023.

*Net Wealth Tax Law of October 16, 1934 (Vermégensteuergesetz,
VStG).
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V.H.2.

E. Withholding Taxes

Directors’ fees (tantiémes)'™ are subject to a withholding
tax of 20%, in the case of both resident and nonresident benefi-
ciaries. Nonresidents receiving directors’ fees of no more than
100,000 euros per year and no other Luxembourg-source pro-
fessional income™ do not need to file an income tax return: the
20% withholding tax is a final tax.

Taxes are also withheld on:

(1) Dividends, as well as all other proceeds paid on shares
— standard rate: 15%;"°

(ii) Certain forms of profit-participating interest — stan-
dard rate: 15%;™"

(iii) Income of a nonresident derived from the carrying on
of an independent literary or artistic activity or the carry-
ing on of a professional sports activity in Luxembourg —
standard rate: 10%;"'* and

(iv) Interest payments or assimilated income from debt in-
struments made or deemed to be made by or attributable
to paying agents established in Luxembourg to or for the
benefit of an individual resident in Luxembourg — rate:
20% under the Relibi Law (see XIV.C.3.b., below) (prior
to 2017: 10%).2"

F. Value-Added Tax
For a discussion on VAT, see VI.C.5., below.
G. Payroll Tax

All salaries and wages are subject to withholding tax,"*
which constitutes a prepayment of the personal income tax or,
in certain circumstances, a final tax.

H. Other Taxes

The central government and the municipalities levy var-
ious other taxes that are not discussed in this Portfolio, such
as customs duties, bar-keeping taxes, insurance taxes, various
stamp duties, dog tax, and gambling and betting tax.

*LIR, Art. 152.

*1e., business income, income from agriculture and forestry, income
from a liberal profession, employment income or pension and annuities from a
Luxembourg source.

*LIR, Arts. 147 and 148.

ZLIR, Art. 146(1) 3°.

*PLIR, Art. 152.

23Under the law of December 23, 2005, as amended by the law of Decem-
ber 23, 2016, and Circular Relibi n°1, dated February 27, 2017. Before Janu-
ary 1, 2015, interest paid by Luxembourg paying agents on debt claims held
by or for the benefit of individuals resident in the European Union or certain
dependent or associated territories, was subject to withholding tax levied at a
rate of 35% pursuant to the implementation of the EU Savings Directive (2003/
48/EC), unless the individual granted authorization for the exchange of infor-
mation in relation to the interest and debt claim. As of January 1, 2015, the
automatic exchange of information applies in this respect. As a consequence of
the Council Directive (2015/2060/EU) repealing the EU Savings Directive, the
law dated July 23, 2016 abolished the law of June 21, 2015, with effect from
January 1, 2016. The Circular Relibi n°1 dated February 22, 2023 provides that
a paying agent within the meaning of the Relibi Law must be a financial sector
professional who pays interest in the course of his or her normal economic ac-
tivity.

PMLIR, Art. 136.
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1. Excise Duties

Excise duties’™ are levied by the Custom and Excise
Agency (Administration des douanes et accises) on the produc-
tion and importation of alcohol, beer, wine, petroleum prod-
ucts, gas and tobacco.

Under the Budget Law 2021, a “carbon tax” was instituted
in the form of an additional autonomous excise duty on oil and
gas products.”'® While the law lays down maximum rates, the
actual rates are fixed by way of Grand Ducal Decree. The max-
imum rates are set so as to allow for an increase in excise du-
ties’” equivalent to 25 euros per ton of CO2 in 2022, 30 euros
per ton in 2023 and 35 euros per ton in 2024. The carbon tax
will continue to increase annually until it reaches 45 euros per
ton of CO2 in 2026.”"

2. Venicle License Tax

Motor vehicles are subject to an annual tax payable by the
owners of the vehicles.™

In the case of passenger cars, the tax is computed based
on the number of grams per kilometer of emissions of carbon
dioxide; the higher the emissions, the higher the tax. A mini-
mum tax of 30 euros applies.” For example, in the case of pas-
senger petrol cars with emissions equal to 145 grams of car-
bon dioxide per kilometer, the annual tax amounts to 95 euros,
which amount is increased by about 50% in the case of diesel-
engine cars. In the case of passenger cars registered before Jan-
uary 1, 2001, or for which the quantity of carbon dioxide emis-
sion per kilometer cannot be determined, as well as in the case
of motorcycles, the tax is based on cylinder capacity. In the
case of minibuses (passenger cars with nine seats) and autobus-
es weighing up to 5,000 kg, the tax is set at 150 euros. In the
case of autobuses weighing more than 5,000 kg, the tax is set at
250 euros.

In the case of passenger cars powered exclusively by an
electric motor or fuel cell, the tax is fixed at 30 euros. No spe-
cial rates apply with respect to cars powered by a combination
of an electric motor and a combustion engine.

In the case of vans and trucks weighing less than 12,000
kg, the tax is based on weight and amounts to up to 425 euros
per annum. In the case of trucks weighing more than 12,000 kg,
the tax is based on the number of axles and the type of suspen-
sion and amounts to up to 530 euros. In the case of trailers, the
tax can be up to 700 euros per annum depending on size and
weight.*

A number of exemptions and rate reductions may apply.

*>Excise duties are governed by Belgian laws.

*Law of December 19, 2020, Art. 8.

" Commentary on the bill of law n° 8290.

28 Grand Ducal Regulation of December 23, 2022; Mémorial A n° 655/
2022.

*¥Law of December 22, 2023 and Grand Ducal Regulation of the same
date.

*’Law of December 22, 2006 (as amended), inter alia, replacing the Ve-
hicle License Tax Law of March 23, 1935 (Kraftfahrzeugsteuergesetz, Kraft-
StG).

2IRGD of December 22, 2006, applying the law of December 22, 2006, as
modified by RGD of December 18, 2009, and RGD December 21, 2012.

22RGD of December 22, 2006, applying Law of December 22, 2006, as
modified by RGD of December 18, 2009.
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3. Real Estate Tax

The main local tax, apart from the municipal business tax,
is the real property tax (impdt foncier),”” which is levied by the
municipalities on real property located in their areas.

The taxable base derives from standard real property val-
ues determined by the tax administration.

The basic rates are:

(1) 0.7% to 1% for a single family house;
(1) 0.9% to 1% for other buildings; and

(iii) 0.8% to 1% for land.

These rates are multiplied by municipal factors that vary
from municipality to municipality, depending on the type of
real property concerned. For the municipality of Luxembourg,
the multipliers (for the tax year 2025) are as follows:™*

(1) 750% for industrial and commercial buildings;
(i1) 500% for agricultural and forestry land;

(iii) 250% for single-family houses and houses divided in-
to flats;

(iv) 500% for mixed-use buildings;
(v) 250% for buildings for other uses;

(vi) 500% for property not built on, other than residential
building plots; and

(vii) 500% for residential building plots.

Note: The Bill of October 10, 2022, was introduced in
parliament with the aim of reforming Luxembourg’s land tax,
mainly by restructuring the system of valuation of all land for
tax purposes and by introducing both a land mobilization tax
and a tax on non-occupied housing. **’

4. Estate, Gift, Inheritance, and Succession Taxes

An individual is deemed to be living in Luxembourg (i.e.,
to be an inhabitant of Luxembourg) when:

(i) His or her domicile is in Luxembourg (determined on
a factual basis: this is where the person has his/her actual
home and where he/she lives on a permanent basis), or

(i1)) When the “seat of his or her wealth” is located there
(“seat of wealth” does not refer to the location of the assets
but to the place out of which the owner manages them or
oversees their management).

Inherited property is subject to:

(i) Inheritance tax (droit de succession) due on the value of
all property inherited from a Luxembourg inhabitant; and

(i) Transfer tax (droit de mutation) due on the value of
real property located in Luxembourg that is inherited from

*?Real Property Tax Law of December 1, 1936 (Grundsteuergesetz,
GrStG).

**Ministere des Affaires intérieures — Taux imp6t. — Legilux (public.lu).

25 Bill of law (No. 8082/00) of October 10, 2022.
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a non-inhabitant. Applicable rates range from 2.5% to
49.06% depending on the degree of kinship.

Gifts, when registered before a Luxembourg notary, are
subject to registration tax at rates ranging from 1.8% to 14.4%,
depending on the degree of kinship.

5. Registration Duties

Registration duties apply to a number of documents regis-
tered with the registration authorities. Registration is compul-
sory in some cases and voluntary in others. Many registration
duties are relatively low, fixed amounts, mostly 12 euros. In the
case of some documents, for instance loan agreements, a rate
proportional to the value of the contract concerned applies™ (a
rate of 0.24%, on registration).

A proportional rate used also to apply to real estate leases
that were not subject to VAT (a rate of 0.6% applied on the cu-
mulative amount of rents, on registration). However, with ef-
fect from 2017, rental agreements registration is no longer com-
pulsory.

It should be noted that, according to the théorie de I'usage
(or “referencing theory”), contracts referred to in detail in a
deed that is registered were deemed to be registered them-
selves, giving rise to the corresponding levy of registration du-
ties. From January 1, 2017, the application of this referencing
theory is restricted only to documents for which registration is
compulsory within a certain period of time.

Since January 1, 2009, a fixed registration duty of 75 euros
has been levied on the incorporation, and subsequent amend-
ments of the articles of incorporation, of a company.

6. Chamber of Commerce Membership

A commercial company is required to be a member of the
Luxembourg Chamber of Commerce and, as such, is subject to
a fee levied on business profits at a rate of 2%. For business
profits exceeding 49,500,000 euros, the rate decreases in stages
from 1.5% to 0.25%.

Business profits for this purpose mean the taxable profits
for corporate income tax purposes that a company reported in
the penultimate financial year. It should be noted that for pur-
poses of the Chamber of Commerce levy, no loss carry forward
can be applied.

However, a 350 euro fixed fee applies in the case of com-
panies holding mainly financial assets and registered as such
under n°64.202 of NACELUX.”

Contributions are due on the first day of the month follow-
ing the date of issuance of the Chamber of Commerce fee as-
sessment.””® A Chamber of Commerce fee that is not paid may
be collected by the Chamber of Commerce itself or by the LTA
in the same form and subject to the same privileges and obliga-
tions as those applicable in the case of direct taxes.”

2 Note that, in general, the registration of loan agreements is not compul-
sory.

2T aw of October 29, 2010, Art. 18; Chamber of Commerce Regulation of
November 12, 2010, Art. 4.

* Grand Ducal Regulation of November 4, 2010, Art. 6.

¥ Law of October 29, 2010, Art. 16.
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VI. Taxation of Domestic Corporations

A. What Is a Domestic Corporation?

Domestic companies are defined as corporate bodies that
have their statutory seat or principal establishment in Luxem-
bourg.

The statutory seat of a company is the place so designated
in its articles of incorporation. If no such place is expressly des-
ignated, the seat is deemed to be located at the company’s prin-
cipal establishment.”

The principal establishment is defined as the center from
which the activities of a company are directed. As companies
organized under Luxembourg law are required to designate a
statutory seat in their articles of incorporation, all such compa-
nies are domestic companies and thus domestic taxpayers. Con-
sequently, subsidiaries of foreign companies having their statu-
tory seat in Luxembourg are considered to be resident in Lux-
embourg. A permanent establishment of a foreign company is
not considered to be a domestic company, provided the statu-
tory seat of the foreign company, as well as its principal estab-
lishment, remains outside Luxembourg.

B. Corporate Income Tax

1. Taxation of Worldwide Income

Under Articles 158—174 of the Luxembourg Income Tax
Law (LIR), domestic companies and foreign companies resi-
dent in Luxembourg (such as companies with their statutory
seat abroad and their principal place of management in Luxem-
bourg) are taxable on their profits and realized capital gains on
a worldwide basis, unless otherwise provided under the terms
of one of Luxembourg’s tax treaties.

Article 159 LIR subjects the following entities to corpo-
rate income tax:

(1) Public limited liability companies (SAs) and simplified
public limited liability companies (SAS);

(ii) Private limited liability companies (S.a r.l.s) and sim-
plified private limited liability companies (S.a r.1.-S);

(iii) Corporations limited by shares (SCAs);

(iv) Cooperative companies (sociétés coopératives) and
cooperatives organized as public limited liability compa-
nies;

(v) Agricultural associations (associations agricoles);

(vi) Mutual insurance companies (associations d’assur-
ances mutuelles) and pension funds; and
(vii) Estates (patrimoines collectifs).

Certain Luxembourg holding companies, investment
funds, professional organizations, organizations established for
the public benefit, mutual insurance companies established for

*Tax Adaptation Law of October 16, 1939 (Steueranpassungsgesetz,
StAnpG), Art. 15(3).
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the benefit of employees, non-profit organizations and the na-
tional lottery are exempt from corporate income tax.™'

General and limited partnerships are not as such subject
to corporate income tax. Such entities are fiscally transparent,
so that the profit share attributable to the partners is subject in
their hands either to corporate income tax or income tax, de-
pending on whether they are organized as corporations. Foreign
partners may be subject to Luxembourg tax, if they are consid-
ered to have a permanent establishment (PE) in Luxembourg
through which they conduct part of their business.

The rules that apply to individuals also apply to compa-
nies. Corporate income tax is levied on eight categories of in-
come specifically listed in Article 10 LIR:

(i) Income from agriculture and forestry;

(i1) Income from business and trade;

(iii) Income from independent personal services;
(iv) Income from employment;

(v) Pensions or annuities;

(vi) Income from capital assets;

(vii) Rental income; and

(viii) Other income.

Basically, however, all income derived by companies is
deemed to be “income from trade or business.”

For tax year 2025, the corporate income tax rates are as
follows:

* Taxable income up to 175,000 euros: 14%;

e Taxable income between 175,000 and 200,001 euros:
30% (on the tax base above 175,000 euros), plus 24,500
euros;

« Taxable income above 200,000 euros: 16%.%*

In addition, there is a surcharge of 7% of the tax levied by
way of contribution to the unemployment fund.”

Furthermore, a municipal business tax (see XI.C.2., be-
low)™ on profits from a trade or business is levied by the dif-
ferent municipalities. The rate varies depending on the munici-
pality, but it is often 6.75% (for instance, in the case of Luxem-
bourg City).

The total maximum effective tax rate on income for a
company located in Luxembourg city is 23.87% (2025), calcu-
lated as follows:

PLIR, Art. 161.

32 aw of December 20, 2024, Art. 12. For the year 2024, the corporate
income tax rates were one percentage higher, i.e.,: 15% (if the corporation’s
taxable worldwide income was 175,000 euros or less), 26,250 euros plus 31%
of income over 175,000 euros (if taxable income was between 175,000 euros
and 200,001 euros) or 17% (if taxable income was more than 200,000 euros).

*Law of June 30, 1976, on the creation of an unemployment fund, as
amended by Law of December 17, 2010, on tax measures related to the finan-
cial crisis.

> GewStG.
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Profit 100.00
Basis for Corporate income tax 100.00
Corporate income tax of 16% (16.00)
7% employment fund surcharge (1.12)
Municipal Business Tax on Income (6.75)
Income after taxes 76.13
Total income taxes (23.87)

Nonresident companies are subject to income tax only on
income from Luxembourg sources. If the income is derived
from a trade or business carried on through a Luxembourg City
PE, the rate is 23.87%.

Constructive dividends must be added back to a corpora-
tion’s taxable income. A constructive dividend is any benefit a
company makes available to its shareholders that it would not
have granted to a third party” (for example, excessively high
salaries paid to shareholder employees, excessive rental pay-
ments for assets belonging to shareholders and excessively high
interest on loans granted to the company by shareholders).

Liquidation gains are taxed at the same rate as ordinary in-
come. A liquidation gain, which is the difference between the
liquidation proceeds made available to the shareholders and the
book value of the assets at the beginning of the liquidation, is
determined and taxed at the end of the liquidation unless the
liquidation period exceeds three years, in which case the lig-
uidation gain is taxed annually.” Liquidation proceeds are not
subject to any withholding tax.””” This is a very important fea-
ture of Luxembourg tax law for tax planning purposes.

Fundamental changes to the international tax system pro-
posed by the OECD (in particular, Pillar One, involving the re-
allocation of taxing rights and Pillar Two, concerning introduc-
tion of a global minimum corporate tax rate) may have a sig-
nificant impact on the taxation of Luxembourg resident enti-
ties going forward. The implementation of Pillar Two in Lux-
embourg law is effective as from December 31, 2023, and is
described in VI.C.3., below. In October 2023, the OECD re-
leased the new Multilateral Convention to Implement Amount
A of Pillar One. The aim of the new Multilateral Convention
is to update the international tax framework to coordinate a re-
allocation of taxing rights to market jurisdictions, improve tax
certainty and remove digital service taxes. The schedule for the
implementation of Pillar One remains uncertain.

2. Accounting

a. In General

Entrepreneurs, including companies, must prepare annual
accounts each year, including a balance sheet, a profit and loss
(P&L) account, and notes to the accounts.” Companies are thus
required to maintain proper accounting records in accordance
with generally accepted accounting principles (GAAP). They

"LIR, Art. 164(3).

"OLIR, Art. 169.

*TLIR, Arts. 97 and 147.

“¥Law of December 19, 2002, on the register of commerce and companies
and the annual accounts of undertakings, Title II, Chapters II and I'V.
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should, in principle, adhere to a predefined accounts system de-
sign known as the plan comptable normalisé.”

If certain conditions as to the balance sheet total, net
turnover and average number of employees are met, the ac-
counts must be audited by an independent auditor approved by
the government. Small companies may rely on a statutory audi-
tor who need not be a professional (see II1.B.2.g., above). The
annual accounts and the auditors’ report, as well as the man-
agement report, must be approved by the shareholders and part-
ners.

The requirements set forth by commercial law must be
complied with for the purposes of computing taxable income.
The commercial balance sheet, as adjusted in accordance with
the specific requirements of the tax law, is the basis for drawing
up the fiscal balance sheet that is used for the computation of
taxable income.™ Because of the link between the fiscal and
commercial balance sheets, in principle, assets should not ap-
pear on the fiscal balance sheet at a lower value and liabilities
should not be shown at a higher value than on the commercial
balance sheet. This means, for example, that accelerated depre-
ciation of assets allowed under the tax law is only recognized if
the depreciation has also been taken in the commercial balance
sheet.

However, if the company decides to apply the fair value
accounting option under Luxembourg GAAP (Lux GAAP) or
decides to prepare stand-alone annual accounts under Interna-
tional Financial Reporting Standards (IFRS),”*' the deviation
from specific tax valuation rules becomes so significant that a
separate set of accounts will be required. In such a case, com-
mercial accounts may show assets and liabilities at their fair
values, while for tax purposes the company will still be obliged
to report values in line with tax valuation rules (see VI.B.2.d.,
below).

Accounting records must be maintained for a reasonably
short period following the completion of transactions in order
to benefit from the presumption of accuracy under § 208(1)
AO. Excessive delays in preparing annual accounts can call in-
to question their accuracy and completeness, thereby invalidat-
ing the presumption of regularity. However, even irregular ac-
counts retain limited probative value and may still be consid-
ered by the tax authorities and courts to grant tax credits under
their discretionary power of evidence assessment.**

From January 1, 2012, all entities required to file their ac-
counts with the Trade Register are required to do so electroni-
cally.*®

Corporate income tax returns must be filed by December
31 each year. Extensions are available on request. Penalties ap-
ply in the case of late filing. The returns must be supported by
the commercial and fiscal balance sheets and a number of other
documents.

 Commercial Code, Art. 12; Réglement grand-ducal dated June 10, 2009,
on the plan comptable normalisé.

*LIR, Art. 40.

'L aw of December 19, 2002 (as amended by Law of December 10, 2010,
on the introduction of International Financial Reporting Standards for under-
takings), Title II, Chapter II, Sec. 7 bis and Chapter II bis.

2 Administrative tribunal, March 28, 2025, n°49601.

**This mandatory procedure was introduced by the Grand Ducal Decree
of December 14, 2011.

7220



Detailed Analysis

VI1.B.2.d.

b. Accounting Period

The accounting period generally coincides with the calen-
dar year. On request, companies may be allowed to close their
business years on a date other than December 31.** Although
the first commercial year may last for more than 12 months, a
tax year cannot be longer than one year.

If the tax year does not coincide with the calendar year, the
income of the tax year that ends during the calendar year will
be reported as taxable income (or loss) of that calendar year.**

The corporate income tax return of a company in liquida-
tion may cover a period of up to three years. Annual returns
must be filed if the liquidation period exceeds three years.™*

Comment: Despite the possibility for the corporate income
tax returns to cover a period of up to three years, in practice, re-
turns tend to be on an annual basis. This is, among other things,
due to the fact that net wealth tax returns have to be filed annu-
ally, regardless of whether the company is in liquidation or not.

c. Accounting Methods

Two comprehensive methods of accounting are recog-
nized in Luxembourg: Lux GAAP and IFRS. IFRS is com-
pulsory for banks, insurance companies, and companies that
have issued listed securities. Other entities in Luxembourg may
choose to adopt either Lux GAAP or IFRS (as adopted by the
European Union) as their accounting framework.*"’

Lux GAAP is provided for in the Law of December 19,
2002, regarding the commercial registry and the financial ac-
counts of undertakings. The commercial accounts must be kept
in such a way as to give a true and fair view of a company’s
assets, liabilities, financial position and results.”**

The items to be shown in the annual accounts are valued

in accordance with the following general principles:**

(1) The company must be presumed to be carrying on its
business as a going concern;

(i1) The methods of valuation must be applied consistently
from one financial year to another;

(iii) Valuation must be made on a prudent basis, in partic-
ular:

* Only profits made at the balance sheet date may be in-
cluded; account must be taken of all liabilities arising in
the course of the financial year concerned or of a pre-
vious one, even if such liabilities become apparent only
between the date of the balance sheet and the date on
which it is drawn up; and

* Depreciation must be taken into account, whether the
result of the financial year is a loss or a profit;

*LIR, Art. 17.

*PLIR, Art. 163.

*LIR, Art. 169.

*"The Law of December 10, 2010 made it possible for undertakings to
prepare annual stand-alone accounts under IFRS by inserting Title II, Chapter
1I bis into the Law of December 19, 2002.

*Law of December 19, 2002, Art. 26.

*Law of December 19, 2002, Art. 51.
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(iv) Income and charges relating to the financial year must
be taken into account, irrespective of the date of receipt or
payment of such income or charges;

(v) The components of asset and liability items must be
valued separately; and

(vi) The opening balance sheet for each financial year
must correspond to the closing balance sheet for the pre-
ceding financial year.

Besides the liabilities referred to in item (iii) above, the
company also has the option to take into account all foreseeable
liabilities and potential losses arising in the course of the finan-
cial year concerned or of a previous one, even if such liabilities
or losses become apparent only between the date of the balance
sheet and the date on which it is drawn up.

Departures from these general principles are permitted in
exceptional cases. Any such departures, as well as the underly-
ing motive, must be disclosed in the notes to the accounts to-
gether with an assessment of their effect on the assets, liabili-
ties, financial position, and profit or loss.

In accordance with the principles listed above and to en-
sure the proper recognition of income and expenses, the accrual
method must be used. This means that only those costs and rev-
enues that relate to the accounting year are to be included; those
that relate to future years must be deferred.

Where costs are prepaid or income is pre-collected for sev-
eral years in advance, only the part of the costs or income that
is properly allocable to the financial year may be taken into ac-
count. Unrealized gains may never be recognized, but unreal-
ized losses must generally be taken into account.

For the sake of simplicity, fixed assets acquired during the
first six months of the year may be depreciated over the full 12
months; those acquired during the second part of the year may
be depreciated over the full six months.

d. Valuation Methods

For purposes of the preparation of commercial accounts,
the valuation method will depend on the accounting framework
chosen by the company concerned. If Lux GAAP is used, the
valuation will be based on either:

(i) Acquisition price or cost of production;” or

(ii) Fair value (if this option is chosen by the company).”'

If the company decides to prepare annual accounts under
IFRS (as adopted by the European Union), the valuation rules
established by IFRS will apply **

For tax purposes, all assets and liabilities of a company
must be valued at the end of each fiscal year. Each item must
be valued separately, except for groups of assets that are suffi-
ciently similar to allow verification on an average price basis.”’
As a rule, assets are valued at the lower of cost or market val-
ue”

*Law of December 19, 2002, Art. 52.

'Law of December 19, 2002, Title II, Chapter II, Section 7 bis.
21 aw of December 19, 2002, Title 11, Chapter II bis.

PLIR, Art. 22.

SYLIR, Art. 23.
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Depreciable assets, including land and inventory, are val-
ued at the lower of cost of acquisition or going-concern value.
The term “cost” means the cost of acquisition or the manufac-
turing cost. It includes the purchase price as well as all related
expenses.”

If the going-concern value of an item in a subsequent year
exceeds the value attributed in the balance sheet of a previous
year, the item may be revalued at going-concern value, provid-
ed the new value does not exceed the original cost.

If the going-concern value of a participation that was
shown on the balance sheet of the previous year exceeds the
value attributed at that date, going-concern value must be used,
provided the new value does not exceed the original cost.”

If the values in the commercial accounts do not comply
with the above tax valuation rules, a separate fiscal balance
sheet must be prepared for purposes of the preparation of tax
returns.””’

e. Group Taxation

Group companies may claim “fiscal integration””® and file
a combined income tax return. Nevertheless, the taxable in-
come of each company is determined on a stand-alone basis and
only subsequently are the taxable results of the various compa-
nies added together. Intragroup transactions are, thus, fully rec-
ognized.

To qualify, a fully taxable resident company, or a Luxem-
bourg PE of a foreign company that is subject to a tax compa-
rable to the Luxembourg corporate income tax, must hold, di-
rectly or indirectly, at least 95% of the share capital of another
fully taxable resident company. In exceptional cases, subject to
the agreement of the Ministry of Finance and the Ministry of
Economy, fiscal integration may be granted if the participation
is at least 75%. The fiscal integration must be requested joint-
ly by all integrated companies from the competent tax adminis-
tration before the end of the first year of fiscal integration, the
accounting year of the group companies must be the same, the
95% threshold must be met at the first date of the accounting
year for which the fiscal integration is requested, and the fiscal
integration must be maintained for at least five years. It is not
required that all Luxembourg group companies be part of the
fiscal integration.

As of January 1, 2016, the fiscal unity regime is available
for Luxembourg resident group companies that neither have a
Luxembourg resident parent company, nor a nonresident par-
ent company with a Luxembourg PE, to which the shares in the
resident companies can be allocated (horizontal integration).
In such case, the foreign parent company of the Luxembourg
group companies has to be a corporation that is resident in the
EEA or a PE in the EEA of such corporation. The foreign par-
ent company and the foreign PE must be fully subject to a cor-

*PLIR, Arts. 25 and 26.

*LIR, Art. 23.

*"In a case where no separate fiscal balance sheet was drawn up even
though a value impairment taken in the commercial accounts of a prior year
was not taken into account in the tax return for that year, the commercial rever-
sal of the impairment was to be ignored for tax purposes, on the grounds that
such a taxable reversal would be conceivable only if the impairment itself low-
ered the taxable base in a prior year. Cour Administrative, case 32063C, Sep-
tember 4, 2013.

*FLIR, Art. 164 bis.
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porate profit tax that is comparable to Luxembourg corporate
income tax. Horizontal integration is also possible if the parent
company is a Luxembourg resident company or a Luxembourg
PE of a nonresident company that is fully subject to a corpo-
rate profit tax that is comparable to the Luxembourg corporate
income tax. If the shares in the subsidiary that is integrated are
held indirectly by the parent company, any intermediary com-
pany must be fully subject to a corporate income tax that is
comparable to Luxembourg corporate income tax.

As a response to case law of the CJEU,” the Budget Law
2021° introduced a temporary measure allowing the formation
of a horizontal fiscal unity with companies that are already ver-
tically integrated without triggering the potentially adverse ef-
fects of the dissolution of the vertical fiscal unity within the
five-year minimum period. This is possible only if the integrat-
ing company remains the same and the switch merely leads to
an extension of the fiscal unity. Groups wishing to benefit from
this special rule had until the end of the 2022 tax year to imple-
ment it.

There is no fiscal integration for net wealth tax purposes.

Luxembourg implemented the EU Anti-tax Avoidance Di-
rective (ATAD)™' into domestic law and introduced interest de-
duction limitation rules (the “IDL Rules”) with effect from Jan-
uary 1, 2019. See VI.B.4.e., below. These rules cap the de-
ductibility of “excess borrowing costs” (i.e., the positive differ-
ence between borrowing costs and interest income) at the high-
er of 30% of EBITDA or 3 million euros.

The implementation law did not offer the option to apply
the IDL Rules at the level of the fiscal unity. However, this has
been introduced with retroactive effect as of January 1, 2019 by
the Budget Law, enacted on April 25, 2019.

Taxpayers in a fiscal unity have the option of maintaining
the application of the IDL Rules at individual entity level or to
apply them at the level of the fiscal unity. Once made, the op-
tion is binding for the whole duration of the fiscal unity.

f. Reserves

Provisions that are intended to cover losses or debts, the
nature of which is clearly defined and that, at the balance sheet
date, are either likely to be incurred, or certain to be incurred
but uncertain as to amount or as to the date on which they will
be incurred, may be established in the accounts.*” Liabilities
that are definite as to the existence of the obligation and to their
amount must be shown as such in the financial statements.

3. Calculation of Gross Income

a. In General

Taxes are in principle assessed on the results as disclosed
by a company’s accounts. The profit is the difference between
the net asset value at the beginning and that at the end of the
accounting period, adjusted by capital contributions, which are

»9(C-749/18, B e.a. v. Administration des Contributions Directes, May 14,
2020.

0T aw of December 19, 2020, Art. 7.

1 Directive (EU) 2016/114 on June 20, 2016.

221 aw of December 19, 2002, Art. 44., as modified by law of December
10, 2010, and Law of December 18, 2015.
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deducted, and by distributions, which are added.”” Certain ex-
emptions may apply, most notably the participation exemption
for dividends, as described under IV.A.3.a.(1), above.

b. Capital Gains

Capital gains are taxed as ordinary income. Capital gains
on the transfer of shares in a company are exempt in the hands
of a resident taxable capital company under the participation
exemption™ if the following requirements are met:

(i) The resident taxable capital company holds 10% or
more of the nominal paid up share capital of the company
or a participation with an acquisition price of six million

euros or more;*

(i1) The company must be: a Luxembourg resident compa-
ny that is fully subject to tax; a resident of an EU Member
State and covered by the EU Parent-Subsidiary Directive;
or a company subject in its country of residence to an in-
come tax that is comparable to Luxembourg corporate in-
come tax; and

(iii) At the time of the disposal, the minimum participation
referred to above under (i) has been held by the resident
taxable company for an uninterrupted period of at least 12
months or the taxable company commits to hold for the
minimum participation for an uninterrupted period of at
least 12 months.

Subject to certain conditions, a gain realized on the Islamic
finance instrument Murabaha may be taxed on a deferred basis
(excluding the margin corresponding to the remuneration of
the financier for his or her intermediary activity), to be recog-
nized on a straight-line basis over the period of the deferred
payments, regardless of the actual reimbursement made by the
buyer.**

The taxation of gains on the sale of immovable property
or non-depreciable assets held for more than five years may be
deferred if the proceeds are reinvested within two years in oth-
er comparable fixed assets. Non-depreciable assets include in-
vestments in other companies, both resident and nonresident.””

The deferred gain reduces the cost price of the new ac-
quisition. The taxation of the gain may thus be deferred until
the company is liquidated or there is no further opportunity to
reinvest in another qualifying asset. If the new acquisition is a
building, the annual depreciation will be lower because of the
lower acquisition cost, thus effectively resulting in the recap-
ture of the previously tax-exempt capital gain.

The relief also covers capital gains realized involuntarily,
for example, on disposal by act of God or by way of compul-
sory sale. The asset acquired in replacement must approximate-
ly correspond to the original asset from both an economic and
technical point of view. Tax on the deferred capital gain real-

*PLIR, Art. 18.

**See IV.A.3.a.(2), above.

25 See Administrative Court case no. 46067C of March 31, 2022: account
115 contributions are not taken into consideration for purposes of the six mil-
lion euro acquisition price condition. Account 115 is a general special equity
reserve account under the Luxembourg chart of accounts to which shareholders
can make capital contributions without new shares being issued.

% Circular L.G. — A no. 55 of January 12, 2010.

*7LIR, Art. 54.
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ized on the alienation of a participation cannot be avoided when
the newly acquired participation qualifies for the participation
exemption as specified in Article 166 LIR (see IV.A.3., above).

On the liquidation of a company, land and buildings, as
well as the annual depreciation may be revalued at certain rates
fixed by the tax authorities to reduce the effects of inflation.
The resulting book value is then compared to the sale price to
obtain the capital gain, which is taxed at the normal rate.”*®

Upon migration of a company or a PE, the assets and lia-
bilities are to be revalued to fair market value and taxed, except
for those that remain in a Luxembourg PE. Up until January 9,
2020, if the recipient country was a member state of the Eu-
ropean Economic Area (EEA), the payment of exit tax could,
on request, be deferred until such time as the assets concerned
were alienated by the migrated company, or the company mi-
grated to a jurisdiction outside the EEA. To align with ATAD
1, this deferral of exit tax was changed to a payment in equal
installments over a period of up to five years with effect from
January 9, 2020, in the case of a new migration to a recipient
country that is an EU Member State or an EEA Member State
with which Luxembourg or the European Union has concluded
a mutual assistance agreement for tax purposes.”’” No interest is
charged and no security needs to be deposited for a company to
benefit from the deferral or installment arrangement.

c. Exchange of Assets

The general principle is that an exchange of goods is con-
sidered a sale against the estimated realization value.”' Howev-
er, certain exchanges qualify for deferred taxation. In such cas-
es, the book value as well as the acquisition date of the alien-
ated goods can be retained.”” The following transactions are
deemed to be tax-neutral:

(i) The transformation of a share capital company into
another kind of share capital company (for example, the
transformation of an S.a r.1. into an SA);

(ii) Mergers or (partial) de-mergers of share capital com-
panies or companies covered by the EU Merger Directive;
and

(iii) Share for share mergers, whereby the contribute ac-
quires the majority of voting rights, involving companies
covered by the EU Merger Directive or companies that are
subject to a tax comparable to the Luxembourg income
tax.

It should be noted that, in the first five years following
transactions (ii) — (iv), the income (including capital gains) de-
rived from the shares received in exchange is not eligible for
the (partial) participation exemption if the (partial) participa-
tion exemption would not have been applicable had the ex-
change not taken place.

Prior to January 1, 2019, the conversion of debt into shares
in the debtor issued to the lender was also deemed to be a tax
neutral event for Luxembourg tax purposes. However, this type

*SLIR, Art. 169.

*EU Anti-Tax Avoidance Directive of July 12, 2016, 2016/1164 EU
(ATAD 1).

° Abgabenordnung, §127, para. 2.

'LIR, Art. 22(5).i.

*2LIR, Art. 22 bis.

10/01/2025 A -59



VI1.B.3.d.

Detailed Analysis

of transaction was removed from Article 22 bis LIR under the
Luxembourg Law of December 18, 2018 implementing ATAD
1.

d. Transfer of Assets

A resident share capital company can claim rollover relief
if it contributes its business enterprise, or an independent part
of that enterprise, to another resident share capital company or
a company resident in an EU Member State in exchange for
shares.”” If the acquirer is a qualifying resident company, it
must maintain the book value of the transferor. Furthermore,
the transferor must maintain a qualifying stake in the acquirer
for at least 12 months in order to benefit from the participation
exemption. In addition, the transfer of a business enterprise to
a company resident in an EU Member State now only quali-
fies for rollover relief if that company has a Luxembourg PE
through which the acquired business enterprise is continued.

Rollover relief also applies to the transfer by a resident
company to a company resident in an EU Member State of a
business enterprise located outside Luxembourg but in an EU
Member State in exchange for shares.

Furthermore, the rollover relief also applies to the transfer
of a business enterprise located outside Luxembourg but within
the EU by a company resident in another EU Member State to
a resident company in exchange for shares.

e. Mergers, Demergers and Conversions

Rollover relief is available in the case of mergers and de-
mergers of resident companies,”* as well as where a company is
dissolved without going into liquidation.”” Rollover relief is al-
so granted in the case of EU cross-border mergers or de-merg-
ers. However, it is required that the taxation of the deferred cap-
ital gain be secured.

Comment: In practice, this means, for example, that the
nonresident acquirer must maintain a Luxembourg PE through
which the transferred business enterprise is continued.

The transferor may also be partly remunerated in cash,
provided the cash amount does not exceed 10% of the nominal
value of the issued shares. In the case of a de-merger, the dis-
appearing company must have at least two business enterpris-
es (or two independent parts of a business enterprise) to di-
vide. Furthermore, the transfer of a Luxembourg PE from one
EU resident company to another in the context of a merger,
de-merger or transfer of business assets will also qualify for
rollover relief.

In the case of the transformation of a resident company
(for example, the conversion of an S.ar.1. into an SA), the book
value, tax losses and investment credits can be continued by the
acquirer. This rule also applies to losses and investment credits
related to a nonresident company that is transformed and main-
tains a PE in Luxembourg through which the transferred busi-
ness enterprise is continued.

BLIR, Arts. 59 and 59 bis.
MLIR, Arts. 170, 170 bis, 170 ter, 171, 172 and 172 bis.
3 Circular 170/1 dated 19 July 2024.
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f. Dividends

Under Article 166 LIR, dividends (including liquidation
profits) received by fully taxable Luxembourg resident compa-
nies are exempt from Luxembourg corporate income tax if the
following requirements are met:

(i) The taxpayer must hold 10% or more of the nominal
paid-up share capital of the subsidiary or the participation
has an acquisition price of 1.2 million euros or more;

(ii) The subsidiary is must be (a) a resident of Luxembourg
and fully subject to Luxembourg income tax, (b) a resident
of an EU Member State and covered by the EU Parent-
Subsidiary Directive or (c) the subsidiary is subject in its
country of residence to an income tax that is comparable
to the Luxembourg corporate income tax; and

(iii) At the time of the dividend/liquidation distribution,
the minimum participation referred to above under (i) must
have been held by the taxpayer for an uninterrupted period
of at least 12 months, or the taxpayer must commit itself to
continue to hold the minimum participation for an uninter-
rupted period of at least 12 months.
Furthermore, the application of the participation exemp-
tion regime also requires that the Luxembourg resident parent
companies be:

(i) A fully taxable resident collective entity under a legal
form listed in appendix to Article 166 LIR, paragraph 10;

(ii) A fully taxable resident capital company not listed in
appendix to Article 166 LIR, paragraph 10;

(iii) A Luxembourg PE of a collective entity as mentioned
in Article 2 of the EU Parent-Subsidiary Directive;

(iv) A Luxembourg PE of a capital company resident in a
Luxembourg tax treaty state; or

(v) A Luxembourg PE of a capital company resident in a
European Economic Area member state.

In March 2015, a common minimum anti-abuse rule and
an anti-hybrid rule were introduced by way of the EU Parent-
Subsidiary Directive to prevent abusive structuring and erosion
of the tax base in European Union. These amendments were
transposed into Luxembourg law as of January 1, 2016.

The anti-hybrid rule disallows the participation exemption
on profit distributions received by a taxpayer that comes within
the scope of the EU Parent-Subsidiary Directive if such distrib-
utions are tax deductible for the distributing EU subsidiary.

The common minimum anti-abuse rule disallows the ap-
plication of the Participation Exemption based in the EU Par-
ent-Subsidiary Directive, i.e., for subsidiaries meeting condi-
tion (b) in (ii), above, for profit distributions received from
companies as meant in the EU Parent-Subsidiary Directive, in
case of artificial arrangements, which have been put in place
for the purposes of obtaining a tax advantage and not for valid
commercial reasons reflecting economic reality.

A 50% exemption applies where the company does not
meet the minimum threshold or minimum holding period.””®

TSLIR, art. 115(15a).

7220



Detailed Analysis

VI.B.3.h.(5)(a)

Starting from the 2025 tax year, the taxpayer can choose
to opt-out of the participation exemption for dividends. The de-
fault remains application of the participation exemption, thus,
the choice to opt out must be exercised each tax year it is de-
sired and must be done so individually for each shareholder.

g. Intellectual Property

Under the intellectual property (IP) tax regime, up to 80%
of royalties, income embedded in sold products or services,
capital gains and certain indemnities in relation to eligible IP
assets is exempt from Luxembourg corporate income tax and
municipal business tax, and the eligible IP assets are fully ex-
empt from net wealth tax.

Eligible IP assets are:

(i) Patents;
(i1) Utility models;

(iii) Supplementary protection certificates for patents for
medicine and plant protection products;

(iv) Extensions of a supplementary protection certificate
for pediatric medicines;

(v) Plant variety certificates;
(vi) Orphan drug designations; and

(vii) Software protected by copyright.

The 80% exemption is available only with respect to in-
come from IP assets that have a nexus with Luxembourg, in
accordance with the “modified nexus approach.” See IV.L.1.,
above.

h. Foreign Source Income

(1) Interest Income

Interest income is fully taxable. Foreign taxes withheld
at source may be credited against Luxembourg income tax.””’
However, certain forms of profit-participating interest may
qualify for a 50% exemption.””

(2) Income from a Permanent Establishment

A Luxembourg corporation deriving income from a PE
abroad includes the amount of the foreign income in its cor-
porate income tax return. Usually, however, Luxembourg’s tax
treaties provide for an exclusion for income derived through a
PE located in a treaty partner country.””

To qualify, the PE must also be recognized by the foreign
country in which it is located. Proof of the foreign position may
be required and must be provided spontaneously in certain cas-
eS.280

If a taxpayer is able to demonstrate that a PE in a non-
treaty partner country was liable to a foreign tax comparable to
Luxembourg corporate income tax, a tax credit is granted to the
extent of the Luxembourg income tax due on income derived
from the PE.”*'

*TLIR, Art. 134 bis.

BLIR, Art. 115(15a).

PLIR, Art. 134.

280 StAnpG, Art. 16, as amended.

7220

© 2025 Bloomberg Industry Group, Inc., Arlington, VA
ISBN 978-1-63359-134-9

Separate accounting records must be kept for a foreign PE.
Foreign taxes not credited against Luxembourg income tax
are deductible from foreign net income.”

(3) Royalties

Royalties received from abroad are fully taxable, but for-
eign taxes withheld with respect to such royalties may be set
off against Luxembourg income tax.”* Foreign taxes not credit-
ed against Luxembourg income tax are deductible from foreign
net income.

(4) Capital Gains

Capital gains from the sale of foreign-situs real property or
shares in a foreign company (unless exempt under the partici-
pation exemption, see VI.B.3.b., above) are taxable if not ex-
empt under the terms of an applicable tax treaty. Comparable
foreign income taxes paid may be credited. Foreign taxes not
credited against Luxembourg income tax are deductible from
foreign net income.

(5) Controlled Foreign Corporations

With effect from 2019, controlled foreign company (CFC)
income attribution rules were introduced, to comply with
ATAD. On June 17, 2022, the Luxembourg tax authorities
(LTA) published a circular on the CFC rules to give further
guidance and examples of the application of the CFC rules in
Luxembourg.®™ The primary function of the CFC rules is to
deter taxpayers from shifting profits to foreign low-taxed con-
trolled entities or PEs. Under the CFC rules, a Luxembourg
corporate taxpayer may be subject to corporate income tax on
its share of a CFC’s undistributed income.

Luxembourg chose to implement the Model B of the CFC
rules in the ATAD, under which low-taxed income from a CFC
is only included in the taxable income of the Luxembourg di-
rect or indirect parent (the “Luxembourg Parent Company”), to
the extent that income is related to significant people functions
carried out by that parent in Luxembourg.

The CFC provisions are described in (a) to (e), below.

(a) Definition of a CFC Entity

A CFC can be a subsidiary entity (including a partnership)
or a PE. Two cumulative tests need to be met for an entity to
qualify as a CFC:

* The control test: if the taxpayer, alone or together with
associated enterprises, holds directly or indirectly more
than 50% of the participations or voting rights, or is enti-
tled to more than 50% of the profits.

* The association threshold is set at 25%, directly or indi-
rectly, by a virtue of participation in terms of voting rights,
capital ownership or profit rights.

* Any shares owned by the CFC itself are ignored for the
purpose of determining if the conditions of the control test
are met.

BILIR, Art. 134 bis.

MLIR, Art. 1.

LIR, Art. 134 bis.

LIR, Art. 164 ter and Circular LIR n°164 ter/1 of June 17, 2022.
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* The effective tax rate test: if the corporate income tax
paid on its profits by the controlled foreign entity or the PE
is lower than 50% of that which would have been payable
in Luxembourg. The comparable tax test previously found
in Luxembourg law can be used as a basis. In other words,
the tax rate paid by the controlled foreign entity or PE
should correspond to at least 8.5% on a similar tax base
(i.e., worldwide taxation without any material tax base de-
viations).

* For the purpose of the effective tax rate test, the profits
of the CFC entity or CFC-PE must be recalculated in ac-
cordance with the tax laws of Luxembourg.

* Taxes paid by the CFC entity or the CFC-PE in a cur-
rency other than euro must be converted to euros based on
the conversion rate of the European Central Bank (ECB)
as per the closing date of the financial year of the CFC en-
tity or CFC-PE.

(b) Definition of CFC Income

Undistributed income of a CFC arising from a non-gen-
uine arrangement whose main purpose was to obtain a tax ben-
efit, qualifies as CFC income. The CFC rules provide that an
arrangement may not be genuine where the CFC would not own
the assets or assume the risks that generate all or part of its in-
come, were it not controlled by a Luxembourg parent compa-
ny having significant people functions that are linked to the as-
sets and risks, and that play an essential role in generating the
CFC’s income. In other words, for CFC income to be attrib-
uted to the Luxembourg parent company, the latter should have
employees which perform functions that somehow or in some
form relate to income being generated at the level of the CFC.

(c¢) Consequences of CFC Income Qualification

If the entity or PE meets the control test and the effective
tax rate test, and the undistributed income results from a non-
genuine arrangement (i.e., where significant people functions
of a Luxembourg parent company can be attributed to a CFC),
the undistributed income of the CFC is included in the Luxem-
bourg parent company’s taxable basis to the extent such income
arises from such non-genuine arrangements.

(d) Exemptions from CFC Taxation

Excluded from the scope of the Article 164 ter LIR is a
CFC entity whose:

(i) Accounting profits are less than 750,000 euros and
whose non-trading income is less than 75,000 euros.

(ii) Accounting profits amount to less than 10% of their
operating costs for the period concerned. The costs of
goods sold outside the jurisdiction of the CFC entity or PE
are not included as operating costs.

(iii) Significant people functions related to its assets and/
or risks generating CFC income are performed in its juris-
diction of residence or, in the case of a PE, the jurisdiction
in which the PE is located.

(iv) CFC income arises from arrangements put in place for
non-tax related reasons.
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(e) Extra Documentation Requirements

Any Luxembourg parent company with direct and indirect
subsidiaries needs to keep an annually updated documentation
in its files establishing to what extent each of these subsidiaries
would give rise to CFC income inclusion. The Luxembourg
parent company must list such direct and indirect subsidiaries
in its annual corporate income tax return.

i. Other Income Inclusions

The following items must be included in taxable income:

(i) Allocations to provisions that, for tax purposes, are con-
sidered excessive or unacceptable (for example, excessive
depreciation);

(ii) Allocations to reserves;
(iii) Profit distributions including hidden distributions;"*
(iv) Non-deductible taxes including:

* Corporate income tax;

* Municipal business tax (which is non-deductible for
companies subject to corporate income tax);

« Net wealth tax;*

¢ Other non-deductible taxes, such as VAT on goods
and services unrelated to the company’s business; and

* Interest on arrears of non-deductible taxes;

(v) Remuneration paid to members of the board of direc-
tors and the statutory auditor;

(vi) Losses of PEs in countries covered by tax treaties. It
should be noted that in certain circumstances, this may be
in violation of the freedom of establishment, as guaranteed
by the Treaty on the Functioning of the European Union;

(vii) Within certain limits, foreign income taxes withheld
(which may be credited against Luxembourg income tax);

(viii) Expenses (such as interest) related to tax-exempt in-
come;

(ix) Profit-participating interest due on bonds;* and

(x) Capital gains realized on the disposal of a qualifying
participation to the extent that in previous years impair-
ments and directly related (interest) expenses incurred in
relation to the qualifying participation have been deducted
from taxable income, i.e., the recapture rule.

j. Other Income Exclusions

The following items must be excluded from the calculation
of gross income:

(i) Dividends and capital gains that are exempt under the
participation exemption;

*PLIR, Art. 164.

*LIR, Art. 168.

7 A profit participating interest bond is a bond that gives rise to remuner-
ation in the form of a right to a share in the issuer’s annual profit or its liquida-
tion profit. LIR, Art. 164.
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(i) Profits of a PE in a country covered by a tax treaty and
recognized as such by the other country;

(iii) Other income excluded under the terms of an applica-
ble tax treaty; and

(iv) Losses to be carried forward.
k. Digital Assets

While existing Luxembourg tax law does not include any
specific provisions related to digital assets, they are covered by
the general tax rules. Cryptocurrencies are not considered to
be legal tender, whose value would be supported by a central
bank. For tax purposes, they are therefore not considered cur-
rency, but rather intangible assets. The LTA does not allow a
company to provide a balance sheet or a profit and loss (P&L)
statement drawn up in a cryptocurrency.”

Income resulting from transfer transactions (i.e., disposals
and exchanges) involving digital assets, including non-fungible
tokens (NFTs), are considered “business profits” for tax pur-
poses.” Correspondingly, losses and expenses related to such
transactions may be deducted. The same treatment applies for
income and losses or expenses related to digital “mining activ-
ity.”

The taxpayer who is engaged in this industry is obliged to
maintain a coherent and continuous record of acquisition dates
(or creation dates, in the case of mining) and acquisition prices.
In situations in which it is difficult or impossible to determine
an acquisition price, the weighted average price method must
be applied in determining the acquisition price.”

For purposes of Luxembourg net wealth tax, digital assets,
like any other assets, must be valued by the taxpayer at their
fair market value and net wealth tax is due on that value.

4. Business Expenses

a. In General

Gross income of an enterprise is reduced by all business
expenses connected with or pertaining to the enterprise. How-
ever, the tax authorities will challenge expenses paid to related
parties if arm’s-length standards are not respected.

Certain expenses are specifically singled out as being non-
deductible.

b. Organizational Expenses

Expenses in relation to the incorporation of a company
may be written off, either in full in the year in which they occur
or over a period of time that may not, however, exceed five
years.”

Expenses incurred in connection with the acquisition of an
asset that is to be depreciated over a period of time must be
added to the purchase price and thus depreciated over the same

period.

8 Circular LIR no. 14/5 99/3, 99bis/3 of July 26, 2018.
*PLIR, Art. 162.

0 Circular LIR no. 14/5 99/3, 99bis/3 of July 26, 2018.
P'Law of December 19, 2002, Art. 53.
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c. Travel and Entertainment Expenses

Travel expenses and entertainment expenses are de-
ductible if they are incurred in connection with a business and
if they are reasonable in amount. Excessive allowances paid to
an employee by an employer for travel expenses, meals and
boarding may have to be added to the employee’s gross salary.

For entertainment expenses to be deductible, the name of
the person entertained must be clearly stated on the relevant in-
voice and the amount must be charged to a separate account.

d. Penalties and Bribes

Penalties, fines, etc. are non-deductible, as are bribes and
related costs paid to officials in or outside Luxembourg.

e. Interest and Royalties

As arule, interest due is fully deductible, even if paid to a
parent company or a group company, whether resident or non-
resident, subject to the condition that it is fixed at market rates.
If the rate is not fixed on an arm’s-length basis, the excess
amount may be treated as a profit distribution.””” Expenses in-
curred in relation to tax-exempt income are deductible only
to the extent they exceed the exempt income received in the
same year.” Subordinated shareholder debt is usually respect-
ed for tax purposes. Certain forms of debt of profit-participat-
ing shareholders may result in the denial of an interest deduc-
tion.

The Islamic finance instrument Sukuk (plural of sakk,
meaning legal instrument, deed or check) is treated as debt as in
conventional finance. Although the yield is often profit partici-
pating, the payments under a sukuk transaction are nevertheless
generally deductible.”

To implement the interest deduction limitation rules con-
tained in ATAD 1, Luxembourg introduced Article 168 bis of
the LIR with effect for fiscal years commencing on or after Jan-
uary 1, 2019.*” The LTA has also issued circulars in this re-
gard that provide some guidance on the interpretation of these
rules.”

Article 168 bis LIR caps the deductibility of excess bor-
rowing costs, i.e., the extent to which interest (and assimilated)
expenses exceed interest (and assimilated) income, at the high-
er of 30% of EBITDA or 3 million euros. The rule does not dis-
tinguish among costs that are related to debts incurred domesti-
cally, in an EU Member State or in a third country, nor does it
differentiate between interest owed to affiliates companies and
to third-parties.

Regulated financial undertakings, including banks, UCITS
and insurance companies, are excluded from the scope of the
rule. However, a bill of law”’ has been introduced to remove

*?LIR, Art. 164.

*SLIR, Art. 45(2).

**Circular L.G. — A no. 55 of January 12, 2010.

*>Law 21 December 2018.

*Circular LIR n°168bis/1 of March 25, 2022, replacing LIR n°168bis/1
of July 28, 2021, which replaces Circular LIR n°168bis/1 of June 2, 2021,
which replaces Circular LIR n°168bis/1 of January 8, 2021.

*"Bill of law n°7974 of March 7, 2022. The parliamentary process for
adopting this bill of law has experienced delays. Meanwhile, on July 14, 2023,
the European Commission referred Luxembourg to the CJEU for a faulty trans-
position of ATAD on this point.
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securitization vehicles from the scope of financial entities enti-
tled to the additional borrowing costs deduction.

In addition, and subject to certain conditions, where a
company belongs to a consolidated group for financial account-
ing purposes, it may request the deduction of its additional bor-
rowing costs incurred if it can demonstrate that the ratio of its
equity to its total assets is greater than or equal to the equivalent
ratio of the group to which it belongs and that group is head-
ed by an entity that prepares consolidated financial statements.
Article 168 bis, paragraph 6, (a) LIR provides that a company’s
ratio of equity to total assets is deemed to be equal to the con-
solidated group’s ratio when the former is less than the latter by
up to two percentage points. Thus, in practice, if the taxpayer
company’s ratio, increased by two percentage points, is equal
to or higher than the consolidated group’s ratio, the provision
can be applied with the result that the cap does not apply. How-
ever, because of the derogatory nature of the provision, when
a company avails itself of this option, no unused capacity can
be carried forward to future years and no additional borrow-
ing costs incurred and considered non-deductible in a prior year
can be deducted. The same rule applies with regard to members
of a fiscally integrated group that are all members of the same
consolidated group for financial accounting purposes.’*®

For financial years beginning on or after January 1, 2024,
a taxpayer who is a member of a “single-entity group” is al-
lowed, upon request, to benefit from an exception to this rule. A
“single-entity group” is a taxpayer who is not (i) part of a con-
solidated group for financial accounting purposes and (ii) who
is not considered to be an autonomous entity.

In order to deduct all of its net borrowing costs, the tax-
payer-member of the “single-entity group” must prove that the
ratio of its equity to its total assets is equal to or greater than
the equivalent ratio of the single-entity group. However, the ra-
tio between the taxpayer’s equity and its total assets is still con-
sidered to be equal to the equivalent ratio of the single-entity
group if the ratio between the taxpayer’s equity and its total as-
sets is less than two percentage points.

In order to determine the single-entity group’s equity-to-
total assets ratio, the equity must be increased by the amounts
likely to give rise to borrowing costs and which are owed by
the taxpayer to associated companies (as defined in Article 168
ter, paragraph 1, 18, but for the purposes of this article, the 50%
holding rate is replaced by 25%). An arrangement or a series
of arrangements destined to avoid the increase of the aforemen-
tioned equity will be disregarded for the calculation of the ra-
tio.””

Interest on borrowings taken out prior to June 17, 2016
benefits from a grandfathering rule and is therefore not affected
by the IDL rules, to the extent the features of the borrowing in-
strument have not subsequently been modified. If the terms and
conditions of a loan entered into before June 17, 2016 are mod-
ified on or after June 17, 2016, the grandfathering clause ap-
plies only to the borrowing costs incurred based on the original
terms of the loan. In other words, the interest deduction limita-
tion rule only applies to the additional excess borrowing costs
arising as a result of the modification.

*SLIR, Art. 164 bis, para 9, (9).
299Budget Law of December 20, 2024, article 11.
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The Circular to Article 168 bis LIR provides a non-ex-
haustive list of amendments that are not considered to be “sub-
sequent modifications” and that, therefore, do not affect the
deductibility of the full amount of interest on a grandfathered
loan:

(i) Amendments to the term or interest rate of a loan after
June 17, 2016 that were contractually agreed before June
17,2016 (and, as regards the term, provided the extension
of the duration of the loan does not require the agreement
of the parties);

(i1) Drawdowns under an existing credit facility after June
17, 2016, in accordance with terms and conditions contrac-
tually agreed before June 17, 2016;

(iii) A loan granted before June 17, 2016 to a company
that subsequently migrates its registered office or central
administration to Luxembourg, to the extent the terms and
conditions of the loans are not modified.

The IDLR Circular’™ also provides a non-exhaustive list
of amendments that are considered to be “subsequent modifi-
cations” and that, therefore, affect the deductibility of the full
amount of interest on a grandfathered loan:

(i) Amendments to the term of the loan on or after June 17,
2016, when the amendments were not contractually pro-
vided for prior to June 17, 2016;

(ii)) Amendments to the interest rate or interest calculation
on or after June 17, 2016, when the amendments were not
contractually provided for prior to June 17, 2016;

(iii)) Amendments to the amount borrowed on or after June
17, 2016; and

(iv) Modifications of one or more of the affected parties
on or after June 17, 2016, when the modification was not
contractually provided for prior to June 17, 2016.

Interest on loans contracted to fund long-term public infra-
structure projects, where the operator, borrowing costs, assets
and income are all located in the EU, are also excluded from
the application of the IDL rules.

Lastly, if the amount of the additional borrowing costs in-
curred by the taxpayer company exceeds the maximum deduc-
tion set out above, the taxpayer is entitled to deduct the excess
part of the additional borrowing cost to the extent that it still
has idle capacity that has not affected the limitation on interest
deductibility at all, or has affected it only partially, in the last
five years of operation. The oldest idle capacities are retained in
priority, according to chronological order. Moreover, a taxpay-
er that has not fully used up its available deduction limit with
respect to an operating year is entitled to deduct, in addition to
the additional borrowing costs incurred in the current operat-
ing year, that part of the additional borrowing costs that has not
been deducted in one or more previous operating years.

Royalty costs for the use of copyrights, patents, formulae,
know-how, etc., are deductible if the royalty rate is determined
at an arm’s-length basis.

With effect from March 1, 2021, interest and royalties
payable to a related company within the meaning of Article 56

3% Circular of January 8, 2021 on LIR, Art. 168 bis.
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of the LIR that is established in a blacklisted jurisdiction are
not deductible.” Such jurisdictions are jurisdictions on the EU
list of non-cooperative jurisdictions for tax purposes.’” A de-
duction is not denied if the taxpayer can prove that the opera-
tion giving rise to the interest or royalty payments is for valid
commercial reasons that reflect economic reality. Furthermore,
the valid commercial reasons must present a sufficient econom-
ic advantage beyond any tax benefit that is obtained.™

f. Hybrid Mismatches

Luxembourg implemented ATAD 1 by introducing Arti-
cle 168 ter of the LIR, which contains anti-hybrid rules de-
signed to counter the effects of “hybrid mismatches” between
EU Member States with effect from January 1, 2019. With
the implementation into domestic law™ of the second Anti-Tax
Avoidance Directive (EU) 2017/952 (ATAD 2), the scope of
Article 168 ter of the LIR was extended to address hybrid mis-
match situations arising between EU Member States and third
countries, as well as to certain hybrid mismatch situations in-
volving PEs and “reverse hybrids.” The modified anti-hybrid
rules entered into effect on January 1, 2020 and the taxation of
“reverse hybrids” was applied from 2022.

Briefly summarized, under the anti-hybrid rules, deduc-
tion of an expense may be denied in the payor’s jurisdiction if
the instrument concerned or an interposed entity would be dif-
ferently characterized by the actual or deemed recipient/pay-
ee causing the deducted payment not to be included in taxable
profits at the level of the (deemed) recipient, or resulting in a
double deduction.

ATAD 2’s anti-hybrid rules are applicable if the two fol-
lowing conditions are fulfilled.

(1) Condition 1: The Presence of a Hybrid Mismatch

A hybrid mismatch can be found to exist where any of the
following are present:

(i) A hybrid instrument;
(ii) A hybrid entity;
(iii) One or more PEs; or

(iv) Double deduction of one and the same payment.

A “hybrid instrument” means a financing instrument under
which a payment made gives rise to a deduction for the payor
without a corresponding inclusion in taxable income at the lev-
el of the payee or another person (i.e., “deduction/non-inclu-
sion”), with the mismatch outcome being attributable to differ-
ences in the characterization of the instrument or the payment
made under it.

A “hybrid entity” means any entity that is regarded as a
taxable entity under the laws of one jurisdiction and whose in-
come is treated as income of one or more persons having an in-

' Law of February 10, 2021, introducing new para. 4 into LIR, Art. 168.

*2Council conclusions on the revised EU list of non-cooperative jurisdic-
tions for tax purposes (6375/23 of February 14, 2023). The jurisdictions cur-
rently on the list are: American Samoa, Anguilla, the Bahamas, the British Vir-
gin Islands, Costa Rica, Fiji, Guam, the Marshall Islands, Palau, Panama, Rus-
sia, Samoa, Trinidad and Tobago, Turks and Caicos Islands, the U.S. Virgin
Islands and Vanuatu.

*® Circular LIR no. 168 bis of May 31, 2022.

L aw of December 20, 2019.
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terest in that entity under the laws of another jurisdiction, giv-
ing rise to the deduction/non-inclusion of a payment.

A hybrid mismatch also occurs if a payment to a PE gives
rise to a deduction/non-inclusion because the PE is not being
taken into account, or is made between a head office and a PE
or between two or more PEs and results in deduction/non-in-
clusion because the payment is not recognized under the laws
of the jurisdiction of the recipient.

The granting of a double deduction also represents a hy-
brid mismatch, but only to the extent the payment, expense or
loss is deductible in the jurisdiction of the payor of income that
is not subject to a double inclusion.

The identification of hybrid entities and instruments is es-
sentially based on the classification of financing instruments
and entities under the rules of the investors jurisdictions as
compared to their classification in Luxembourg.

(2) Condition 2: A Hybrid Mismatch Arises Between a
Taxpayer and an Associated Enterprise or Under a
Structured Arrangement

For the hybrid mismatch rules to apply there must be some
level of association between the payer and the recipient of the
income concerned or the arrangement concerned must qualify
as a structured arrangement. An associated enterprise can be
identified where:

(1) An individual or entity holds directly or indirectly a
participation of 50% or more, or is entitled to 50% or more
of the profit, of the taxpayer. This 50% threshold is low-
ered to 25% in the case of a hybrid instrument;

(ii) The taxpayer has a noticeable influence on the man-
agement of an entity (or vice versa); or

(iii) An entity belongs to the same consolidated group as
the taxpayer for commercial accounting purposes.

In determining the voting rights or capital entitlement in
an entity, the interests of an individual or entity acting together
with another individual or entity are added together for the
purposes of measuring these thresholds (the “Acting Together
Test”). An associated enterprise can also be found to exist
where a structured arrangement exists.

A structured arrangement can be identified as an arrange-
ment that is essentially tailored to achieve a hybrid mismatch
outcome, its terms being contingent on the hybrid mismatch
outcome or on any mechanism enabling the mismatch outcome,
unless:

(i) It is not reasonable to expect that the taxpayer or asso-
ciated enterprise(s) could be aware of the hybrid mismatch
outcome; and

(i) The taxpayer and/or the associated enterprise(s) did

not obtain any tax benefit from the hybrid mismatch (the

“Structured Arrangement Test”).

Article 168ter of the LIR sets out the primary and sec-
ondary rules for the neutralization of hybrid mismatches:

(i) Under the primary rule, the deduction of a payment will
be denied in the payer’s jurisdiction (in this case, Luxem-
bourg) to the extent the payment is not included in the tax-
able income of the recipient; and
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(i1) Under the secondary/defensive rule, if (i) does not ap-
ply (i.e., where Luxembourg is the payee jurisdiction and
the deduction is not included in the payer jurisdiction),
Luxembourg will require the deductible payment that oth-
erwise gives rise to a hybrid mismatch to be included in
income.

Article 168 quarter of the LIR implements ATAD 2 and
introduces anti-reverse hybrid rules into Luxembourg law (ap-
plicable as from January 1, 2022). See VIII., below.

g. Taxes

Except for municipal business tax due from individuals,
excise taxes, property taxes and transfer taxes, taxes on income
and wealth are not deductible. Non-deductible taxes include net
wealth tax and income taxes. Interest payable for late payment
of tax is deductible if the tax itself is deductible. Additional tax-
es for prior years are not deductible and reimbursements of for-
mer years’ taxes are not included in taxable income. Foreign in-
come taxes are deductible if they are not credited against Lux-
embourg corporate income tax.*”

h. Depreciation and Amortization

The depreciation of fixed assets is deductible.’” The
straight-line depreciation method is usually used, i.e., the cost
of an asset is written off in equal amounts over the useful life
of the asset. The declining-balance method is also acceptable,
except with respect to buildings and intangible assets, provid-
ed the owner of the asset concerned is also the user of the as-
set. Under this method, a fixed rate of depreciation is applied
to the year-end book-value of the assets. This rate may not ex-
ceed either three times the rate that would have been applicable
had the straight-line depreciation method been used, or 30%,
whichever is less. In the case of equipment used exclusively
for scientific and technical research, the limit is four times the
straight-line rate, or 40%.

As of January 1, 2017, the linear depreciation of an asset
for a given financial year can, upon request, be deferred until
the financial year in which the useful economic life of the asset
comes to an end at the latest. This optional deferral may be ad-
vantageous to use with investment tax credits or other credits
that are about to expire because their carry forward period is
about to expire or to credit the corporate income tax liability to
the net wealth tax liability (see V.D., above).

Under Article 32ter of the LIR, accelerated depreciation
at the rate of 6% used to be allowed with respect to buildings
or parts of buildings used for rental accommodation, where the
completion dates went back less than six years. Under the Bud-
get Law 2021,”” Article 32ter was modified to amend the rates
and the period of accelerated amortization to 4% and five years
after the construction of the real property asset used for rental
accommodation, respectively. However, an accelerated depre-
ciation rate of 6% is available for capital expenditure on sus-
tainable energy renovations with respect to such buildings com-
pleted no more than nine years before January 1 of the tax year
in question. For buildings used for rental accommodation, con-

WSLIR, Art. 13.
TR, Arts. 29 to 34.
7L aw of December 19, 2020, Art. 3.
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structed or acquired before 2021, the same 6% remains avail-
able provided the construction was completed no more than six
years before January 1 of the tax year in question. This also ap-
plies to renovation expenses with respect to such buildings, as
long as these make up at least 20% of the total investment.

The useful life of plant and industrial buildings is general-
ly estimated at 25 years. Residential buildings are expected to
have a longer useful life.

Goodwill and intangibles are generally depreciated over at
least 10 years, unless a shorter period can be duly justified.

Assets the purchase price of which does not exceed 870
euros may be completely depreciated during the year of acqui-
sition.

i. Obsolete Equipment
Equipment no longer in use may be completely written off.
Jj. Charitable Contributions

Charitable contributions™ are deductible only if they:

(i) Are paid to organizations recognized as charitable by
Luxembourg; and

(i1) Do not exceed the lesser of: 20% of the company’s in-
come; or 1 million euros.

k. Casualty Losses

Casualty losses are deductible business expenses when in-
curred.

1. Reserve Accounts

Allocations to reserves for the purposes of equalizing cer-
tain business costs over a number of (future) years are non-de-
ductible. Reserve allocations for future contingencies (for ex-
ample, self-insurance against possible losses, and reserves for
future business extension) are not permitted.

m. Bad Debts

Doubtful or uncollectible debts may be written off directly
or via a reserve, depending on the judgment of the taxpayer. A
flat depreciation on the total amount is generally not allowed,
except in the case of banks.

n. Inventory Write-downs

Inventory is valued at the lower of cost of acquisition or
going-concern value. If the going-concern value is below the
acquisition cost, write-downs are acceptable.

0. Rents

Rental payments for premises used for business purposes
are deductible. Expenses incurred to secure a lease, such as reg-
istration tax on the lease contract, and other expenses, such as
leasehold improvements, must be amortized over the term of
the lease.™

*PLIR, Art. 168.

*To incentivize waivers or reductions of rent by real estate owners during
the COVID-19 pandemic, for the year 2020, an allowance corresponding to
double the amount of the rent waived (capped at 15,000 euros per building) was
introduced by Budget Law 2021, Art. 5.
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p. Salaries and Wages

Salaries paid to employees for services rendered are de-
ductible. Compulsory and voluntary contributions to pensions
and sickness funds also are deductible. However, contributions
to pension reserves are deductible only subject to certain condi-
tions.”"” Unduly high salaries paid to shareholders who are also
employees of the company concerned may be treated as hidden
profit distributions to the extent they are excessive.""

q. Commissions and Fees

Commissions and fees are deductible only if the beneficia-
ry is specified. Payments made to an unidentified beneficiary
are in general nondeductible and, in addition, may be subject to
the 15% withholding tax.

1. Other Deductions from Gross Income

Current expenses incurred to keep an asset in operating
condition are deductible if they do not change the character of
the asset. Expenses of a major repair may be capitalized. Insur-
ance premiums paid for property and personal liability insur-
ance are deductible.

5. Capital Expenditure

The acquisition price or manufacturing cost of fixed assets
must be capitalized and, if the assets are depreciable, may be
depreciated on a regular basis. Small fixed-asset items costing
less than 870 euros or whose useful life is less than one year
may be completely written off during the year of their acquisi-
tion.™?

6. Loss Carryforward and Carryback

Trading losses may be offset against income or gain aris-
ing in the same period as that in which the losses are incurred.
Losses incurred prior to January 1, 2017 can be carried forward
indefinitely and set off against future profits. Tax losses in-
curred on or after January 1, 2017 can be carried forward for a
17-year period only, using a “first-in, first-out” (FIFO) method.
No carryback is allowed.”

Only the company that incurs a loss may use it. Thus, in
the case of, for example, a merger or demerger, the losses of
the disappearing company or companies will evaporate. An ex-
ception is made in case of the transformation of legal form.

Following Luxembourg case law,”* the tax administration
has issued a circular’” that sets out its policy regarding the
availability of loss carryforward in the case of a change of own-
ership. According to the Circular, the following principles will
be applied by the tax authorities:

(i) The right of the transferred company to carry forward
prior losses will not be denied for the sole reason that the
shareholders have changed, either partially or fully, and

SOLIR, Art. 24.

SLIR, Art. 164.

2R, Art. 34.

BLIR, Art. 114.

1 CA, July 15,2010, no. 25957.

315 Circular 114/2 of September 2, 2010.
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that the transferred company continues its economic activ-
ities or extends its corporate object; and

(i1) In contrast, the right of the transferred company to car-
ry forward prior losses will be denied if the taxation of-
fice can conclude, based on the facts and circumstances,
that the transfer of the company was abusive insofar as it
was realized with the sole aim of using the loss carry-for-
ward to offset future taxable income. Such facts and cir-
cumstances are, for example, the cessation of the prior ac-
tivity carried out by the transferred company, the absence
of assets having real economic value (shell company) or
the transfer of the shares of the company with a simultane-
ous change of activity.

In a case where the tax administration sought to deny the
right to carry forward losses of a company that had commenced
a new, different activity after a number years without any ac-
tivity, the Administrative Court unambiguously confirmed that
in the absence of a change of shareholders, losses remain avail-
able for carryforward.”’

7. Tax Credits

a. Foreign Tax Credits

A company resident in Luxembourg is entitled to claim re-
lief for foreign taxes borne on its foreign income. The relief is
given by crediting the foreign tax against the Luxembourg cor-
porate income tax imposed on the same income where that in-
come is not exempt under the terms of one of Luxembourg’s
tax treaties.”"” Under Luxembourg law, foreign taxes cannot be
credited against the municipal business tax. Although certain
treaties seem to override this principle, a Luxembourg court
case’"® upheld the (opposite) position of the tax authorities un-
der the Luxembourg-Spain tax treaty.’’

Foreign withholding tax on dividends qualifying for the
participation exemption received from a nonresident company,
however, cannot be credited against Luxembourg tax. Gener-
ally, the tax credit is limited to the Luxembourg corporate in-
come tax corresponding to the net income (i.e., after allocable
expenses) from the foreign country concerned (per country
method). However, provided certain conditions are met, the tax
credit on passive income (dividends and interest) can be taken
against tax on all foreign income (global method). Any foreign
tax that cannot be credited is deductible as an expense in com-
puting taxable profit.”

Some of Luxembourg’s tax treaties (i.e., the Luxembourg-

Brazil,”” -Morocco™ and -Spain tax treaties) contain tax-spar-

¥ Administrative Court, case 48917C dated April 25, 2024.

*LIR, Art. 134 bis.

8 Case 20316C, of January 17, 2006.

3 Convention between the Government of the Grand Duchy of Luxem-
bourg and the Kingdom of Spain for the Avoidance of Double Taxation with
Respect to Taxes on Income and on Capital and for the Prevention of Fraud and
Fiscal Evasion, signed on June 3, 1986 (the “Luxembourg-Spain tax treaty”).

ILIR, Art. 13.

2! Agreement between the Federal Republic of Brazil and the Grand
Duchy of Luxembourg for the Avoidance of Double Taxation with Respect to
Taxes on Income and Capital, signed on November 8, 1978 (the “Luxembourg-
Brazil tax treaty”).

*2Convention between the Government of the Grand Duchy of Luxem-
bourg and the Kingdom of Morocco for the Avoidance of Double Taxation and
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ing clauses providing for a deemed tax credit that is higher than
the taxes effectively withheld.

b. Investment Tax Credits

(1) In General

Two types of investment tax credits are available for en-
terprises on application by the taxpayer: (i) as of 2024, an in-
vestment tax credit for investments in and operating expenses
incurred with respect to digital transformation or ecological and
energy transition; and (ii) a general investment tax credit.””

The investment tax credit described above was initially
only available to taxpayers if the assets concerned were “put
to use” in Luxembourg (except for vessels exploited in inter-
national traffic by licensed Luxembourg shipping companies).
Following a CJEU decision of December 22, 2010, the tax au-
thorities issued a circular’™ stating that the investment tax cred-
it applies to assets “put to use” not only in Luxembourg but in
any Member State of the EEA. Under the Law of December 23,
2016, this extension is henceforth codified in Article 152 bis of
the LIR.** It should be noted that the territorial requirement for
benefiting from a tax credit does not apply for purposes of in-
vestments in “space objects.” A “space object” is defined as
“any object launched or intended to be launched in outer space,
the constituent part of such an object as well as its launcher and
the parts of the latter.”*

The investment tax credit is set-off against the corporate
income tax due for the year during which the eligible invest-
ments are made and the eligible operating expenses are in-
curred. Unused investment tax credits may be carried forward
for 10 years.

Qualifying assets that are subject to a leasing contract also
may be eligible for a tax credit. The main principle is that the
lessor is eligible for the tax allowances, provided the assets sub-
ject to the lease agreement are effectively used in an enterprise
situated in Luxembourg.”” However, Article 152 bis (9) of the
LIR, in conjunction with the decree of August 27, 2024, allows
the lessee instead of the lessor to claim the tax credit if certain
conditions are fulfilled by the lessor and the lessee, as provided
for under the decree.™

(2) Digital and Ecological and Energy Innovation

This tax credit is designed to stimulate both substantial in-
novations in production or distribution processes through the
implementation and use of digital technology, and substantial
changes in the production or consumption of energy or the use
of resources that reduce the environmental impact. The credit

the Settlement of Certain Other Questions with Respect to Taxes on Income
and on Capital, signed on December 19, 1980 (the “Luxembourg-Morocco tax
treaty”).

*PLIR, Art. 152 bis.

4 ECT decision of December 22, 2010, in Case C-287/10 Tankreederei.

*® Circular 152 bis/3 of March 31, 2011.

*Law of December 23, 2016, Art. 1-26°.

IR, Art. 152 bis (1a), introduced via the law of December 15, 2020 on
space activities.

3B Law of December 15, 2020, Art. 2-4°.

*PLIR, Art. 152 bis (9).

¥RGD of August 27, 2024, published in the Official Gazette No. A382
(replacing the RGD of October 29, 1987).
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is available as of the tax year 2024. The rate of the tax credit
is 18% of the acquisition price of the investment and of quali-
fying operational expenses, except for amortizable assets, with
respect to which the rate of the tax credit 6% of the acquisition
price.

The tax credit is available with respect to the following in-
vestments and operating expenses:”'

(i) Investments in depreciable tangible assets (other than
buildings, livestock, and mineral and fossil deposits);

(ii) Investments in software or patents other than those ac-
quired from related parties;

(iii) Expenses incurred to obtain, from third parties, the
right to use patents or software;

(iv) The cost of consultancy, and diagnostic and technical
support services provided by external service providers
that are not related to the normal operating expenses of the
company, such as regular tax or legal advisory services, or
advertising;

(v) Expenses of staff directly assigned to the company’s
digital transformation or ecological and energy transition;
and/or

(vi) Training expenses for staff directly assigned to the
company’s digital transformation or ecological and energy
transition.

If the tax credit is certified for investments in, or opera-
tional expense for the acquisition or creation of, software or
patents, the income from the software or patents is not eligible
for the IP regime.

Assets that are amortized over less than three years and au-
tomobiles are excluded from the tax credit, as are investments
made and operational expenses incurred in order to meet legal
requirements.

For the tax credit for digital transformation or ecological
and energy transition to be obtained, the eligibility of the in-
vestments and/or operational expenses concerned and their
conformity with the conditions for the availability of this tax
credit needs to be attested by the Minister of the Economy.
To this end, the taxpayer needs to request, in advance, a state-
ment of eligibility, setting out, among other things, the nature
and goal of the project and how the project will achieve that
goal, the beginning and end dates for the realization of the pro-
ject (which may not span more than three consecutive financial
years), the financing of the project and all elements necessary
to evaluate the qualities or specificities of the project and its ex-
pected effect.”

Subsequently, for each fiscal year for which the taxpayer
seeks to apply this tax credit, a certificate must be requested
from the Minister of Economy, attesting to the genuineness of
the investments made and operating expenses incurred during
that year. The request for this certificate must be filed no later
than two months after the end of the financial year in which the
investments were made or the operational expenses incurred.
The certificate can only address investments made and opera-
tional expenses incurred after the request has been made for at-

BILIR, Art. 152 bis §3.
2LIR, Art. 152 bis (5).
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testation as to the genuineness of the project concerned and its
fulfillment of the conditions for the availability of the credit.

Further details concerning the modalities of the request
and the contents of the certificate are contained in a decree of
the Minister of the Economy.”” Once obtained, the certificate
must be annexed to the tax return for the fiscal year for which
the tax credit is requested.

(3) General Investment Tax Credit

A general investment tax credit for investments in the as-
sets listed below has been available for many years. As of 2024,
the rate of the tax credit is 12% (up from 8% and 2% in previ-
ous years).”*

The general investment tax credit can be obtained via a re-
quest for investments in:

(1) Tangible depreciable assets, other than buildings, live-
stock, and mineral and fossil deposits;

(i) Sanitary and central heating installations in hotels;™

(iii) Buildings used for social activities;™*

(iv) Assets eligible for special depreciation rules (which
are assets designed to assist in, among other things, the
protection of the environment and the realization of energy
savings);"’ and

(v) Software purchased from unrelated parties, other than
software for which the investment tax credit digital trans-
formation or ecological and energy transition is obtained.

The following assets are, however, excluded from the gen-
eral investment tax credit:

(1) Assets that are depreciable over less than three years;

(i1) Assets acquired via the wholesale integration of an un-
dertaking or an independent part of an undertaking, and
secondhand assets acquired in a different manner, except,
subject to certain conditions, assets invested within three
years from the date of establishment of a new enterprise,
with the aggregate acquisition costs capped at 250,000 eu-
ros;** and

(iii) Automobiles, other than automobiles that are used ex-
clusively for the commercial transportation of persons or
goods, or form of the net assets of a car leasing enterprise,
and certain other specified vehicles.

The general investment tax credit is calculated based on
the acquisition cost of the qualifying assets. The rate is in-
creased to 14% in the case of assets to which the special de-
preciation rules in Article 32 bis of the LIR apply. The gener-
al investment tax credit for investments in eligible software is

3RGD of August 27, 2024, published in the Official Gazette No. A380.

PLIR, Art. 152 bis (7).

*¥Grand-Ducal Regulation (RGD) of October 29, 1987 provides further
clarification.

3 As defined in RGD of July 30, 1960.

311e., assets referred to in LIR, Art. 32 bis.

BLIR, Art. 152 bis (7a).
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capped at 10% of the taxable income for the fiscal year con-
cerned. Moreover, if the general tax credit for software is re-
quested, the income generated from the software is excluded
from the IP regime.

A request for application of the general investment tax
credit is made through the annual tax return, by adding an
overview indicating, for each qualifying asset invested in, its
name and function in the enterprise, its acquisition price re-
duced by any subsidy received from the state or any other pub-
lic body and its usual period of utilization. If the asset con-
cerned is software, its name, its version and its manufacturer
must be included.™

(4) Investment Tax Credit Before 2024

Before 2024, the rate structure of the general investment
tax credit described in VI.B.7.b.(2), above was as the follows:

(i) On the first 150,000 euros of qualifying investments:
8%:; and

(ii) On the excess: 2%.

In the case of assets to which the special depreciation rules
in Article 32 bis of the LIR apply, the 8% and 2% rates are in-
creased to 9% and 4%, respectively.

Independently of the general investment tax credit, a com-
plementary investment tax credit of 13% was granted for net
added investments in tangible, amortizable assets other than
buildings, livestock, and mineral and fossil deposits.** The tan-
gible assets excluded from the general investment tax credit are
also excluded from the complementary investment tax credit.

The amount of additional investments eligible for the first
tax allowance is equal to the difference between the book value
of all qualifying assets at the end of the tax year less the “refer-
ence value” (la valeur de référence) of those assets. The refer-
ence value is the higher of the average value of all the qualify-
ing assets as of the end of the five preceding tax years or 1,850
euros. The difference is subsequently increased by the amount
of current year depreciation of eligible assets. The amount of
additional investments is, however, capped at the actual val-
ue of the investments made in qualifying assets throughout the
current tax year.

(5) Leased Equipment

The investment tax credit for eligible investments in
equipment made by way of leasing is granted to the lessee, not
the lessor. The asset to be invested in must not have been the
subject of a previous lease.™

c. Other Credits

No other general tax credit is available.

#RGD of October 29, 1987 as amended by RGD of August 27, 2024, pub-
lished in the Official Gazette No. A381, art. 5.

MOLIR, Art. 152 bis (2) to (4) before amendment by the law of 22 Decem-
ber 2023.

*ILIR, Art. 152 bis §10, Decree of August 27, 2024 n°382.
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8. Tax Rates and Calculation of Taxable Income

Resident companies are subject to corporate income tax at

the following rates:**

(i) 14% if total taxable income does not exceed 175,000
euros;

(i) 24,500 euros plus 30% of the income exceeding
175,000 euros if the total taxable income is between
175,000 euros and 200,001 euros; and

(iii) 16% if total taxable income exceeds 200,000 euros.

These rates are increased by a surcharge of 7%, resulting
in a maximum effective rate of 17.12%, not including the mu-
nicipal business tax.

9. Assessment and Filing

a. Tax Returns

Following a legislative change introduced by the Budget
Law 2023, with effect from the fiscal year 2022, the deadline
for filing tax returns has been extended from May 31 to Decem-
ber 31 of the year following the relevant fiscal year.”** While
the Luxembourg tax authorities have typically extended the fil-
ing deadline to December 31, without imposing any penalties,
this change clarifies the administrative practice and provides
more legal certainty to taxpayers. Where returns are filed late,
a penalty of up to 10% of the tax payable may be levied. Alter-
natively, a fine of up to 25,000 euros may be levied if a filing
reminder issued by the tax inspector is not heeded on a timely
basis. An intentionally incomplete or inaccurate tax return may
also be sanctioned with a fine of up to 5% to 25% of the avoid-
ed taxes.””

Together with its return, a company must submit the com-
mercial and fiscal accounts, the audit report, and the manage-
ment report, as well as copies of shareholder’s resolutions con-
cerning approval of financial statements and distributions of
profits.

As of fiscal year 2017, tax returns must be filed electroni-
cally**

b. Tax Assessments

The tax authorities issue a tax assessment after assessing
the tax return. However, the authorities may also issue a tax as-
sessment based on the tax return without conducting a review
under § 100a of the General Income Tax Law (Abgabenord-
nung or AO). (In Luxembourg, this is referred to as “self-as-
sessment.”) If so issued, the tax assessment must indicate that
it is made based on § 100a., AO. Such tax assessments may be
revised by the tax authorities within five years from the end of
the calendar year in which the tax liability arose, following a
review of the tax return.

*PLIR, Art. 174.

*Law of June 30, 1976, on the creation of an unemployment fund, as
amended.

#2023 Budget Law, Art. 3.

*3General Tax Law (Abgabenordnung, AO), Sec. 166 (3) and Circular
L.G. — A n°67 of July 28, 2021.

**Law of December 23, 2016, Art. 7-4°.
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Objection to the tax assessment can be filed within three
months from the date of its issuance (see V.A.4.a., above).

c. Payment of Tax

Taxes become due on the day of an assessment by the
tax inspector. However, on receipt of a preliminary assessment,
companies are required to make quarterly prepayments on
March 10, June 10, September 10 and December 10 of each
year.”” Such payments are fixed by the tax office based on the
tax assessment for the previous financial year unless a substan-
tial increase or reduction in taxable income is anticipated.

When a newly organized company registers with the tax
authorities, it is required to submit, on request, information on
its estimated future profit on which basis tax prepayments are
fixed.

The tax due according to the final assessment must be paid
within one month after the assessment notice is received.™

On request, a the deferral of a tax payment may, in the dis-
cretion of the tax authority, be granted for a maximum of three
years. Such deferrals are rare. Overpayments of tax are refund-
ed or credited against other tax liabilities.

As of 2025, taxpayers can also request to pay their tax li-
ability through multiple installments.** However, before such a
request will be approved, several conditions must be met as fol-
lows:

* The full payment of the tax liability, if made up front,
would cause considerable financial hardship to the taxpay-
er;

* The extension, if granted, would not jeopardize the pay-
ment of the full tax liability, bearing in mind that the tax
collector may require the taxpayer to provide guarantees
to protect the rights of the Treasury before granting a pay-
ment plan;

* A written and reasoned request must be addressed to the
tax collector, tighter with supporting documents;

* The taxes concerned are the personal income tax for indi-
viduals, corporate income tax, net wealth tax or municipal
business tax (excluding withholding taxes and advances
set in accordance with Article 135 LIR).

In the event of the sale of immovable property by a debtor,
the payment schedule does not prevent the Treasury from en-
forcing its mortgage rights.

The payment schedule also does not suspend the accrual
of statutory interest for late payment in the event of a failure to
settle the Treasury’s claim when it is due.

d. Tax Audits

A tax audit may be initiated by the tax authorities if there
is doubt as to the accuracy of the return submitted. Usually, an
audit is initiated by a request for written information or an ex-
planation of the company’s business or its income and expens-
es.

*LIR, Art. 135.

LIR, Art. 154.

9 aw of November 27, 1933, Art. 12a, as introduced by Law of Decem-
ber 20, 2024; Réglement grand-ducal dated December 20, 2024, executing Art.
12a.
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e. Statute of Limitations

The statute of limitations for assessments and the collec-
tion of corporate income tax is, in principle, five years from the
end of the calendar year in which the tax liability arose.”™ If a
postponement of payment has been granted, the running of the
five-year period for the collection of taxes may be delayed. In
the case of non-filing or incomplete filing of tax returns, the
statute of limitations is 10 years (instead of five years).

If a deferral for the payment of a tax liability is granted
under the application of an exit tax, the statute of limitations is
suspended. This ensures that the exit tax liability remains en-
forceable and is not nullified by the statute of limitations before
its payment within the prescribed timeframe.”'

f. Interest

Interest for late payment of taxes is imposed at the rate of
1% per month.”” Where an extension for late payment has been

granted, the following interest rates apply:*’

(1) 0%, if payments are made within four months of the
due date;

(i1) 0.1% of the total tax liability per month, if payments
are made more than four months but less than 12 months
after the due date; and

(ii1) 0.2% of the total tax liability per month, if the exten-
sion granted is for more than 12 months but not more than
36 months.

C. Value Added Tax

1. In General

Value added tax (VAT) is essentially a consumer tax. It
is generally borne by the final consumer of goods and services
(who is not a VAT taxable person). For further research on
Luxembourg’s VAT system, see also the VAT Navigator.

VAT is levied on:™*

(i) Supplies of goods and services within the territory of
the Grand Duchy of Luxembourg by a taxable person in
the course of that person’s business;"”’

(i1) Intra-EU acquisitions of goods and of new means of
transport,” in these circumstances, goods are subject to
tax only in the state of destination and are exempt in the
state of departure; and

(iii) Imports of goods from non-EU countries.”’

Transfers of businesses (i.e., “going concerns”) may fall
outside the scope of Luxembourg VAT.

30 A0, Secs. 144-145; Law of November 27, 1933, as amended by AGD
of October 29, 1946, Art. 10.

1 A0, Sec. 127, as amended by Law of December 20, 2024.

LIR, Art. 155.

33RGD of December 28, 1968, Art. 6.

S Law of February 12, 1979, concerning the Value Added Tax (the “VAT
Law”), as amended.

VAT Law, Art. 2 a).

¥VAT Law, Art. 2 b) and ¢).

VAT Law, Art. 2 d).
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VAT is calculated on the total price charged for the supply
of goods or services. Ancillary expenses, commissions, pack-
aging expenses, interest relating to the supply, and customs du-
ties are part of the acquisition price. If the total price is not ex-
pressed in currency, VAT is charged on the total value of the
consideration. If the amount received is greater than the amount
invoiced, VAT is payable on the amount received.

VAT borne by a taxable person on the supply of goods and
services (input VAT) may normally be credited against VAT
due on the taxable person’s own sales (i.e., output VAT) or
refunded. This relief (“VAT deduction right”) may not apply,
however, if the goods and services are used to carry on oper-
ations that are exempt from VAT or fall outside the scope of
VAT.

VAT is administered by the Administration de 1’Enreg-
istrement et des domaines et de la TVA, with which a taxpayer
must register before it engages in a business activity in Lux-
embourg.” Nonresident taxpayers must also register if they
are doing business in Luxembourg. Some VAT registration ex-
emptions exist.

As from January 1, 2015, the place of taxation, for VAT
purposes, of electronic services supplied to private consumers,
by EU providers, is the country of usual residence of the private
consumers, regardless of the country of establishment of the
supplier. This constitutes a reversal of the previous rule, under
which electronic services were taxable in the country of estab-
lishment of the supplier, regardless of the usual place of resi-
dence of the private consumers. To avoid the potential exces-
sive compliance burden that would result from this change in
the place of taxation, the European Union has implemented a
(mini-) One Stop Shop System (MOSS)™ that enables each
supplier of electronic services to have a single contact point for
purposes of VAT identification, submitting VAT returns and
paying the VAT due in all EU Member States.

The MOSS regime was extended from July 1, 2021, be-
coming the “One Stop Shop” (OSS). The OSS allows taxpayers
to avoid multiple VAT registrations in different EU Member
States in which they supply goods (through distances sales) and
services in B2C (business-to-consumer) transactions, where
those transactions are by law taxable in the Member State of
the consumer. In addition, again with effect from July 1, 2021,
specific rules were introduced for marketplaces, making them
liable for the collection and remittance of VAT in specific B2C
supplies of goods involving non-EU sellers.

Other simplification mechanisms, considered “quick fix-
es,” that entered into effect on January 1, 2020, are:

(i) A call-off stock simplification regime has been intro-
duced (the transfer of goods from one EU Member State to
another without a transfer of ownership is not to be consid-
ered an intra-EU supply of goods, relieving the entrepre-
neur of the obligation to register it in the second Member
State as an intra-EU acquisition). The availability of this
regime is subject to specific conditions;

VAT Law, Art. 61.

*Directive EU 2017/2455 of December 5, 2017 amending Directive
2006/112/EC and Directive 2009/132/EC as regards certain value added tax
obligations for supplies of services and distance sales of goods.
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(ii) The supply of a valid VAT number of the purchaser
and appropriate filing of the European Sales Listing
(ESL), which is a reporting obligation that must be submit-
ted when a transaction involving services or goods takes
place between EU Member States, became mandatory
conditions for benefitting from the intra-EU supply of
goods rules;

(ii1) The proof of transport condition is clarified for intra-
EU supply of goods purposes (i.e., two non-contradictory
items evidence from the list set out in the EU Regulation,
and, if the client is in charge of delivery, a written state-
ment must be communicated to the supplier); and

(iv) The chain transaction rules are clarified (i.e., if the
middle party is in charge of the delivery of the goods, the
supply between a supplier and a middle party will general-
ly be treated as exempt from VAT).

2. VAT Registration

Depending on the activities of the company, it may be re-
quired to register for Luxembourg VAT purposes under either
the simplified or normal VAT regime. For resident taxpayers,
the VAT registration threshold is 35,000 euros, for nonresi-
dents it is nil, and for distance sellers with businesses in oth-
er EU countries it is 10,000 euros. The VAT taxable person
should file a VAT registration request within 15 days following
the commencement of the activity requiring such registration.

Independent directors, other than foreign independent di-
rectors, realizing an annual turnover of less than 30,000 euros
are required to register for VAT purposes in Luxembourg, de-
spite the fact that their services remain exempt, and must de-
clare annually the turnover they realize.

3. VAT Returns

Depending on the activities performed, a VAT taxable per-
son is required to file VAT returns on a monthly, quarterly or
annual basis.®

A company registered under the simplified VAT regime is
required to file only one simplified annual VAT return per year.
In contrast, a VAT taxable person registered under the normal
VAT regime must file VAT returns as follows:

(i) Annual turnover of 112,000 euros or less: one single an-
nual VAT return;

(i1) Annual turnover above 112,000 euros but no more than
620,000 euros: quarterly returns and one annual recapitu-
lative VAT return;

(iii)) Annual turnover above 620,000 euros: monthly re-
turns and one annual recapitulative VAT return.

Generally, payments must be made when the correspond-
ing VAT return is filed.”'

With effect from January 1, 2017, all VAT returns must be
filed electronically via a platform called eCDF.**

I0VAT Law, Art. 64, and RGD of December 23, 1992, on the declaration
and payment of the Value-Added Tax, Art. 1.

*'VAT Law, Art. 64.

*2VAT returns relating to prior periods can still be filed electronically on
a previous platform called e-TVA.
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4. Compliance and Penalties

Infringements of the Luxembourg VAT law or non-com-
munication of documents or information may lead to the impo-
sition of penalties. The penalties applicable to the late filing of
VAT returns, late VAT registrations, the filing of incomplete
VAT returns or the issuing of non-compliant invoices may re-
sult in fines ranging from 250 euros to 10,000 euros.

Furthermore, if the intent or result of any failure to comply
with the above obligations is to avoid the payment of, or obtain
the illegal reimbursement of, VAT, a penalty tax of 10% to
50% of the amount of VAT in question may apply.*®

The managers or directors in charge of the day-to-day
management of a company must ensure that the related compa-
ny fulfills all of its VAT obligations and, specifically, the pay-
ment of the VAT due. The managers or directors may be held
personally and jointly liable in the case of non-payment of VAT
due to the extent the non-payment is the result of the wrongful
non-performance of their obligations.

5. Independent Directors

In Luxembourg, independent directors have the status of
taxable persons for VAT purposes, thus director fees are in
principle subject to Luxembourg VAT. Consequently, Luxem-
bourg resident directors must register for VAT in Luxembourg
and, in principle, must send invoices including Luxembourg
VAT to the companies paying their fees.

However, on April 26, 2022, the lower administrative
court of Luxembourg requested a preliminary ruling from the
CJEU™ on the question of whether a natural person who is a
board member of a company carries out his or her activity in-
dependently and, thus, being subjected to VAT. In its decision
rendered on December 21, 2023, the Court rejected the exis-
tence of an independent economic activity of members of a
board of directors who, it held, do not act under their own re-
sponsibility and do not bear the economic risk associated with
the activities of the company. As such, a natural person who is
a member of a governing body of a company (required by law),
and who receives remuneration for that activity as a member of
that body, cannot be regarded as carrying out an independent
economic activity.

Comment: Given the decision of the CJEU, a revision of
this rule is to be expected.””

However, subject to the conditions below, director fees are
not subject to Luxembourg VAT:

(i) Employees acting as company directors in representa-
tion of their employer do not act independently and are,
therefore, not considered VAT taxable persons, meaning
in these circumstances the employer is the VAT taxable
person supplying the directors’ services;

(i) The refund of reasonable travel and accommodation
expenses falls outside the scope of Luxembourg VAT; and

(iii) Fees paid to directors of investment funds should con-
tinue to be VAT exempt in accordance with the “man-

*SLTVA, Arts. 77-80.
***Request for a preliminary ruling, April 29, 2022, N°C-288/22.
95 CJEU, Case C-288/22, December 21, 2023.
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agement of investment funds” rules, provided the services
concerned relate to management services of a qualifying
investment fund.

6. Credits and Refunds

If a VAT credit in favor of the taxable person results from
an official statement by the Luxembourg VAT authority, a re-
fund for the amount may be applied for. Otherwise, excess
VAT payments are carried forward to the next taxable period
and can then be deducted.

The refund procedure has been modified effective January
1,2016. Interest is now granted to the taxpayer in case the Lux-
embourg VAT authority take an excessive time to proceed with
the refund of outstanding VAT credits.

7. VAT Rates

1366

VAT is generally charged at the following rates (2024):

(i) Standard rate: 17% (all VAT taxable transactions not
included in any other category);

(ii) Intermediate rate: 14% (some services of depositories,
publication services, etc.);

(iii) Reduced rate: 8% (electricity, gas, etc.); and

(iv) Super-reduced rate: 3% (essential goods and services,
such as food, transport, books,” residential construction
(in certain circumstances),” and solar panels).*”

8. Exemptions

A number of supplies of goods and services are exempt
from VAT.” Examples of the main exemptions are:

(1) Exemptions with credit for input VAT (zero-rated
transactions) include in particular:’"

* Intra-EU supplies of goods;
* Exports of goods outside the EU;

* Financial and banking services, as well as insurance
and reinsurance services supplied to non-EU clients;

* Work and repairs performed for the account of a for-
eign client on goods to be exported outside the Euro-
pean Union;

¥VAT Law, Art. 39. Before January 1, 2015, the standard, intermediate
and reduced rates were 15%, 12% and 6%, respectively. Under a temporary
measure, the rates for the year 2023 only were 16%, 13% and 7%, respectively.

37 Circular no. 756 bis, taking note of the decision C-502/13 of the CJEU
states that VAT is chargeable at the standard rate on e-books with effect from
May 1, 2015.

38 The Grand Ducal Regulation dated December 21, 2012, sets the maxi-
mum amount of VAT charged at the reduced rate of 3% applicable to the con-
struction and refurbishment of private dwellings at 50,000 euros. Further to a
Grand Ducal Regulation dated December 19, 2014, this super-reduced rate is
limited to housing premises intended to be the owner’s domicile.

¥ Circular n°816, December 28, 2022.

SOV AT Law, Arts. 43 and 44.

VAT Law, Art. 43.
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* The sale and leasing of ships and aircraft engaged in
international trade or professional fishing;

* Repairs, conversions and maintenance performed on
ships and aircraft engaged in international trade or pro-
fessional fishing;

* The international transportation of persons or goods.
(ii) Exemptions without credit for input VAT:*™

* Medical care or services provided by hospitals, doc-
tors, dentists and laboratories;

* Transactions involving human blood, milk or organs;
¢ Educational services;

e Insurance and reinsurance transactions (except when
rendered to clients outside the European Union);

» Management services, including specific and essential
investment advice and investment research, to invest-
ment funds listed at Article 44, 1., d), of the Luxem-
bourg VAT Law (i.e., SICAR, SIF and UCI, if regulat-
ed by the CSSF or a similar EU public body, as well as
pension funds if regulated by the CSSF or the Commis-
sariat aux Assurances, or by a similar EU public body,
as well as securitization vehicles subject to the 2004 Se-
curitization law performing activities in scope of Arti-
cle 1, 2., of EU regulation 24/2009, and AIF regardless
of any regulation);

* Financial and banking services (except when rendered
to clients outside the European Union);

* The supply and leasing of real property (except when
the taxpayer has opted to subject the lease to VAT);

* The supply of gold and silver; and

* Transactions involving company shares.
9. Customs and VAT-Free Zone

A customs and VAT-free zone has been in operation in
Luxembourg since September 2014. The highly-secured Lux-
embourg free zone, which is located near the Luxembourg air-
port, enables the storage of goods originating from inside or
outside of the EU, with no time limit, as well as the trading of
these goods, without these goods and related transactions being
subject to customs duties or VAT, as long as they physically
remain in the VAT-free zone. Hence, the use of this VAT-free
zone is particularly attractive for high-value goods (for exam-
ple, art works), considering the great level of safety offered by
the free zone and that the trading of these goods is exempt from
customs duties and VAT, regardless of the parties involved or
the number of transactions undertaken. Services supplied in
connection with this VAT-free zone or within this free zone are
also VAT-exempt.

VAT Law, Art. 44.
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10. VAT Groups

On July 31, 2018, Luxembourg implemented a VAT con-
solidation regime — the VAT group.

A VAT group is the virtual grouping of different persons
— legal or natural, with or without legal personality — sharing
financial, economic, and organizational links as a single VAT
taxable person. Services and goods supplied between the mem-
bers of the group are deemed to fall outside the scope of VAT
because they are considered to have been made within a single
taxable person. Transactions with third parties remain subject
to the general VAT rules.

Members of the VAT group are held jointly liable for the
VAT debt, as well as for the payment of interest, fines, and
costs relating to the period during which they were part of the
VAT group.

Comment: Even though the VAT group regime provides
for administrative simplification and potentially reduced VAT
leakage, its implementation requires specific attention, notably
regarding the conditions and potential drawbacks.

11. Deductible Input VAT for Partially Taxable Persons

On June 11, 2018, the Luxembourg VAT Authorities re-
leased a VAT circular’” regarding the computation of de-
ductible input VAT for partially taxable persons. The new rules
apply, in particular, to active holding companies.

The new rules require the use of the direct allocation
method to allocate costs between the different activities (i.e.,
outside the scope of VAT, inside the scope and taxable, or in-
side the scope and exempt), to be then completed with a pro ra-
ta allocation (either general or tailor made).

12. VAT Base of Certain Transactions

Under a 2019 Circular’™ issued by the Luxembourg VAT
authorities, the taxable base for certain transactions between re-
lated parties must be determined based on their normal value,
i.e., must be at arm’s length.

The Circular treats as related parties all natural or moral
persons having any family, organizational, ownership, financial
affiliation, or legal links.

The rule means that the VAT authorities may adjust or ask
to adjust the price of certain transactions when the underesti-
mation or overestimation of the remuneration between related
parties has an impact on the amount of deductible VAT.

13. VAT and Digital Assets

The CJEU has found that the “exchange of traditional cur-
rencies for units of ‘bitcoin’ virtual currency and vice versa”
are transactions exempt from VAT within the meaning of the
VAT Directive.” This exemption should also apply to an ex-
change from one virtual (crypto) currency to another. However,
it cannot be assumed that it would also apply with respect to
non-fungible tokens (NFTs), since they do not function as a
means of payment.

7 Circular No. 765-1.
*7 Circular No. 790 issued on 18 January 2019.
SVAT Directive, Art. 135(1)(e). Case C-264/14.
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14. Modernization of VAT Mechanisms

On December 8, 2022, the European Commission pub-
lished a legislative proposal (ViDA) regarding VAT in the dig-
ital age.” This package aims to improve VAT efficiency and
minimize VAT fraud. It revolves around three subjects: digital
reporting obligations; the VAT treatment of the platform econ-
omy; and the single VAT registration. ViDA was finally adopt-
ed by the EU Council on March 11, 2025. As the next step,
Member States will have to implement this legislation.

Regarding the digital reporting requirements, as from Jan-
uary 1, 2024, Member States may require businesses to issue e-
invoices. As from January 1, 2028, intra-EU business-to-busi-
ness transactions must be reported to the relevant tax author-
ities electronically within two working days from the invoice
date.

As from January 1, 2025, a new VAT liability will be in-
troduced for platforms facilitating services relating to short-
term accommodation rental and passenger transport. It will be
applicable in the case where the supplier is not liable to VAT,
for example, due to the small businesses scheme.

Also, as from January 1, 2025, a mandatory VAT reverse
charge mechanism will be introduced for all B2B (business-to-
business) supplies of goods and services where the supplier is
not established in the EU Member State in which VAT is due
and its customer maintains a VAT registration in that Member
State.

D. Global Minimum Tax

1. In General

The Pillar Two framework imposes a minimum effective
tax rate (“ETR”) of 15% on multinational enterprises or large
domestic groups with annual consolidated revenues of at least
750 million euros in any two or more of the four fiscal years
(“MNE Group”).”” This threshold is assessed based on the
MNE Group’s ultimate parent entity’s (“UPE”) consolidated fi-
nancial statements.

Pillar Two has been implemented in several large jurisdic-
tions, including the European Union. The EU implementation
(“Pillar Two Directive”)”™ is based on the OECD’s Inclusive
Framework agreement on the Global Anti-Base Erosion rules
(“GloBE Rules”). These rules, issued in December 2021, es-
tablish a coordinated global tax framework to ensure that large
MNE groups pay a minimum level of tax in every jurisdiction
where they operate.

The minimum ETR of 15% for a jurisdiction is achieved
through the imposition of top-up taxes levied under two new
rules applicable to parent entities of MNE Groups in scope of
Pillar Two. These are the income inclusion rule (“IIR”) and
the undertaxed payments/profits rule (“UTPR”). Countries may
also decide to implement domestic minimum top-up taxes in

VIDA Initiative.

7 For the purposes of this discussion, all references to MNE Groups are
references to MNE Groups in-scope of Pillar Two.

3 Council Directive (EU) 2022/2523 of 14 December 2022 on ensuring a
global minimum level of taxation for multinational enterprise groups and large-
scale domestic groups in the Union.
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reaction to Pillar Two through a qualified domestic minimum
top-up tax (“QDMTT”).

The Pillar Two framework also includes a subject to tax
rule (“STTR”), which will permit source jurisdictions to im-
pose limited withholding taxes on low-taxed related party pay-
ments, creditable against the GloBE Rules tax liability. The
STTR is to be implemented through bilateral tax treaties and is
not included in GloBE Rules (nor in the Pillar Two Directive
or the Pillar Two Law (as defined below)).

2. Current Status of Legislation and Regulations

In December 2022, the EU adopted the Pillar Two Direc-
tive, aligning broadly with the GloBE Rules, albeit with some
deviations. EU Member States, including Luxembourg, were
required to implement the directive in 2023. Luxembourg did
so through the law of December 22, 2023 (the “Pillar Two
Law”), which transposed the Pillar Two Directive into national
law. Under the Pillar Two Law, the IIR and the Luxembourg
QDMTT apply to fiscal years starting on or after December 31,
2023, and the UTPR applies to fiscal years beginning on or af-
ter December 31, 2024.

To align more closely with OECD administrative guidance
and to enhance legal certainty, the Luxembourg government
submitted a draft amendment on June 12, 2024. The resulting
“Amending Law” was approved on December 19, 2024, and
retroactively applies from the initial effective date of the Pillar
Two Law.

The Amending Law incorporates key elements from four
sets of OECD administrative guidance issued in 2023 and June
2024. These updates clarify multiple aspects of the GloBE
Rules, including the scope of application (e.g., excluded en-
tities and turnover thresholds), practical issues such as mis-
matches in accounting and tax periods, income/loss calcula-
tions, and the treatment of top-up taxes. The amendments also
refine transitional measures like country-by-country reporting
(CbCR) safe harbours and deferred tax handling, and introduce
detailed rules on tax allocation across jurisdictions, including
for flow-through and securitization entities. As further OECD
administrative guidance is issued, additional updates to the Pil-
lar Two Law may be necessary to maintain consistency with
evolving global standards. To the extent that further OECD ad-
ministrative guidance merely has a guiding impact, new leg-
islation (e.g., in the form of a new amending law) may not
be necessary, while changes to the rules or additions to them
would in general require an amendment of the Pillar Two Law.

To support the implementation of Pillar Two in Luxem-
bourg, a Grand-Ducal regulation has been adopted to clarify
the application of certain technical provisions,” including the
treatment of functional currency, tax credits, and qualified
holdings. According to the regulation, all calculations under
the Pillar Two Law must be carried out in the entity’s func-
tional currency. Where taxes are assessed in a currency other
than the euro, the exchange rate on the final day of the fiscal
year must be used to convert amounts. In addition, when as-

7 Réglement grand-ducal du 20 décembre 2024 relatif 4 la détermination
des regles concernant la monnaie fonctionnelle a utiliser aux fins d’application
de la loi du 22 décembre 2023 relative a I’'imposition minimale effective pour
les groupes d’entreprises multinationales et les groupes nationaux de grande
envergure.
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sessing whether the revenue thresholds under the Pillar Two
Law are met, the average exchange rate for the month of De-
cember must be applied. These provisions aim to ensure con-
sistency and accuracy in reporting, though they remain subject
to change prior to final adoption.

While this section attempts to give insight into the mech-
anisms of Pillar Two, and in particular the Luxembourg imple-
mentation, it should be noted that the rules are highly complex,
and that the below includes simplifications and does not try to
cover every potential scenario.

3. Application of the IIR and UTPR

a. Income Inclusion Rule (IIR)

Under Pillar Two, Luxembourg parent entities are subject
to the TIR,™ which imposes a top-up tax proportionate to their
ownership in low-taxed constituent entities. The IIR is the pri-
mary mechanism for enforcing the global minimum ETR that
Pillar Two targets.

In effect, however, a QDMTT in a (low-tax) jurisdiction
takes precedence over the IIR in the parent entity’s jurisdiction.
If a low-tax jurisdiction has implemented a QDMTT, the top-
up tax due to meet the minimum ETR is collected locally. In
such case, in the IIR jurisdiction in relation to the QDMTT ju-
risdiction that QDMTT safe harbour would apply, and no ad-
ditional top-up is assessed under the IIR (or the UTPR) in the
parent entity’s jurisdiction in relation to that QDMTT jurisdic-
tion.

b. Undertaxed Payments/Profits Rule (UTPR)

The UTPR serves as a fallback to the IIR. It should be not-
ed that the GloBE Rules implement the UTPR as a denial of
deduction (or equivalent adjustment), while the Pillar Two Di-
rective implements the UTPR as either a denial of deduction or
a top-up tax. The Luxembourg implementation of Pillar Two
implements the UTPR as a top-up tax.

If top-up tax is not fully captured under the IIR (and rele-
vant QDMTTs), such as when no IIR exists in a parent jurisdic-
tion, the responsibility to levy tax to reach the minimum ETR
shifts to the jurisdictions where the MNE Group operates. In
contrast to the IIR, which assigns the tax liability to the par-
ent entity, the UTPR shifts it to all jurisdictions that have im-
plemented the UTPR, where constituent entities of the MNE
Group are located.

If the UPE is not subject to an IIR (or equivalent), and the
MNE Group has an effective tax rate below 15% in any ju-
risdiction, Luxembourg constituent entities of the MNE Group
may be subject to UTPR top-up tax.

This UTPR top-up tax is allocated within the MNE Group
using a formula based on local substance (only between con-
stituent entities in jurisdictions that have implemented a UT-
PR):

* 50% based on the share of employees in the jurisdiction,

*50% based on the share of tangible assets located in the
jurisdiction.

*See below the discusstion on entities covered by Pillar Two.
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The Pillar Two Law includes the optional UTPR safe har-
bor outlined in the OECD’s July 2023 administrative guidance.
This measure applies to tax years beginning before January 1,
2026 and ending before December 31, 2026 and effectively sets
the UTPR top-up tax to zero in relation to MNE Groups where
the UPE is located in a jurisdiction where the nominal corpo-
rate tax rate is at least 20%. According to parliamentary com-
ments, Luxembourg qualifies for this safe harbor.™

c. Covered Taxes

Luxembourg’s corporate income tax (including the un-
employment fund surcharge), municipal business tax, and net
wealth tax all qualify as “covered taxes” under Pillar Two. Ad-
ditionally, if a Luxembourg fund vehicle forms part of an MNE
Group, any subscription tax it pays should, in principle, also
be treated as a covered tax. Luxembourg dividend withholding
tax is in principle a covered tax, and is in general allocated to
Luxembourg (i.e., counts as a covered tax for Luxembourg, in-
creasing the Luxembourg ETR).

d. Covered Entities

The Pillar Two Law applies to “constituent entities” locat-
ed in Luxembourg that belong to an MNE Group.

The Pillar Two Law includes detailed rules to define
which entities are within scope:

* A “constituent entity” is any entity or permanent estab-
lishment forming part of the group;

* A “group” consists of entities included in the consoli-
dated financial statements of the UPE, including those ex-
cluded for size, materiality, or being held for sale.

Certain investment fund vehicles (e.g., RAIFs, SIFs, and
SICARS) benefit from consolidation exemptions under Luxem-
bourg law similar to the IFRS 10 investment entity exception.
These entities:

* Are not subject to the “deemed consolidation” test;
* Are not considered parent entities under Pillar Two; and

* Are generally treated as excluded entities for the purpos-
es of Pillar Two, although their turnover still counts to-
ward the 750 million euros threshold.

The “deemed consolidation” test determines if an MNE
Group would exist if a qualifying financial accounting standard
had been mandatorily applied. However, if an entity is not re-
quired to consolidate under applicable standards, this test does
not create a consolidation obligation.

Each Luxembourg constituent entity within an MNE
Group must:

* Register with the Luxembourg tax authorities within 15
months (18 months for the initial year when the MNE
Group is in scope) after the end of the fiscal year;

* File a Pillar Two Information (and top-up tax) return (this
can be done by one designated entity for the MNE Group),
unless another MNE Group entity files the return in a juris-

*'1t should be noted that in case an MNE Group has a Luxembourg UPE,

in first instance top-up tax would be levied under the IIR.
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diction with which Luxembourg has an agreement on the
sharing of Pillar Two information.

Luxembourg aligns with the June 2024 OECD adminis-
trative guidance to classify flow-through entities based on how
they are treated in the jurisdiction of their direct owner.

A Flow-Through Entity can be:

* A Tax Transparent Entity to the extent its owner(s) juris-
diction(s) treat it as transparent for tax purposes; or

* A Reverse Hybrid Entity to the extent its owner(s) juris-
diction(s) treat it as opaque for tax purposes.

Special rules determine income allocation when owners
are not part of the group or hold interests through transparent
structures, aiming at ensuring top-up tax is not applied to in-
come not allocated to the MNE Group.

In case of a Flow-Through Entity, the GloBE Income and
Covered Taxes of the Flow-Through Entity are reduced to the
extent that such items are allocable to owners that are not Con-
stituent Entities of the MNE Group (and to the extent that the
Flow-Through Entity does not give rise to a permanent estab-
lishment), the remaining GloBE Income and Covered Taxes are
in principle allocated to the owner(s). To the extent that an enti-
ty is a Reverse Hybrid (and to the extent that the Flow-Through
Entity does not give rise to a permanent establishment), the re-
maining GloBE Income and Covered Taxes are allocated to the
Flow-Through Entity (it being a Constituent Entity in its juris-
diction).

4. Computation of the ETR

A fundamental component of the Pillar Two rules is the
ETR calculation, which must be performed for each jurisdiction
in which a group operates. This rate is then assessed against the
15% global minimum tax threshold.

Adjusted Covered Tax
GloBE Income

ETR =

However, this comparison is not possible without first de-
termining two critical inputs:

¢ The GloBE income, and

* The corresponding GloBE taxes (referred to as Adjusted
Covered Taxes).

The Pillar Two calculations (including GloBE income, ad-
justed covered taxes, effective tax rate, and top-up tax) are typ-
ically based on the consolidation accounting standard of the
UPE.

However, for purposes of the Luxembourg QDMTT, Lux-
embourg GAAP can be used — provided all local constituent
entities apply it and align their fiscal year with that of the UPE.
Luxembourg’s combined tax rate (e.g., 23.87% in Luxembourg
City as of 2025) generally results in an ETR above the mini-
mum ETR of 15%.

Nonetheless, certain fact patterns may materialize where-
by the Pillar Two ETR differs from the “Luxembourg domes-
tic” ETR, for instance:
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* Participation exemptions apply symmetrically to both
gains and losses for Pillar Two (unlike Luxembourg tax
rules, which only exempt gains);

* Losses from exempt participations could reduce the ef-
fective tax rate below 15%, triggering a top-up tax charge
under the Luxembourg QDMTT.

To address this, Luxembourg has opted to implement the
‘equity investment inclusion election,” as included in the
OECD administrative guidance, to largely align the Pillar Two
treatment of gains/losses linked to exempt participations with
local (Luxembourg) tax rules (e.g., an impairment expense,
which would normally be an excluded item in the determina-
tion of the GloBE income would become included if the elec-
tion is made).

a. GloBE Income Computation

At its core, calculating the GloBE income involves a two-
step approach:

1. Starting with the net income or loss reported in the ap-
plicable financial accounts of each constituent entity of the
MNE Group; and

2. Applying a series of specific adjustments to align the fi-
nancial result with a standardized measure of taxable in-
come under Pillar Two.

While the formula appears straightforward, the complexity
lies in the details. The goal is to produce a consistent and
neutral income measure that aligns with common international
tax principles, even though the starting point is the accounting
profit or loss under the applicable financial reporting standard.
To prevent inconsistencies across financial reporting standards,
the Amending Law standardizes the definition of “revenue”
and clarifies that it must be determined based on the UPE’s
consolidated profit and loss account.

The GloBE Rules require adjustments to the financial ac-
counting net income or loss in order to neutralize differences
that might otherwise distort the global minimum tax analysis.
These adjustments are inspired by, but are not identical to, con-
ventional tax rules in various domestic systems.

Examples of adjustments include the exclusion of divi-
dends from qualifying shareholdings, participation exemption
treatment for capital gains and losses, and arm’s length adjust-
ments for intra-group transactions.

To enhance administrative efficiency and ensure greater
consistency, Pillar Two offers a set of elections that MNE
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Groups can apply in calculating their jurisdictional GloBE in-
come. These elections are typically designed to simplify com-
pliance, stabilize the ETR over time, or align the Pillar Two po-
sition with domestic tax treatment where appropriate. By lever-
aging these elections, MNE Groups may be able to reduce com-
plexity and avoid volatility in their top-up tax outcomes.

b. Adjustment of Covered Taxes

The starting point is the concept of “covered taxes,” which
are taxes recognized under Pillar Two. These are further re-
fined through specific adjustments to produce the “adjusted
covered taxes,” which are used in the ETR computation.

As with GloBE income, the calculation of adjusted cov-
ered taxes follows an entity-level approach, meaning each enti-
ty’s adjusted covered taxes are assessed individually. However,
the final ETR is determined on a jurisdictional level.

The process begins with the current tax expense as record-
ed in the constituent entity’s applicable financial accounts with
three categories of adjustments:

* Net additions (e.g., covered taxes accrued as an expense
in the profit before taxation in the applicable financial ac-
counts) and reductions (e.g., taxes related to income ex-
cluded from GloBE income) related to covered taxes;

* Total deferred tax adjustments; and

* Tax recorded in equity or other comprehensive income
that relates to eligible income/loss and is subject to tax un-
der Luxembourg law.

If a jurisdiction has no qualifying income and its adjusted
covered taxes are negative and below the minimum threshold
(e.g., as the result of a creation of a deferred tax asset for do-
mestic tax purposes without a corresponding GloBe Loss), the
“shortfall” in ETR becomes additional top-up tax unless the
MNE Group opts to apply an administrative procedure which
results in the shortfall being excluded for the year and instead
carried forward to offset future taxes (in effect resulting in a
postponement of top-up tax, or an effective nullification of top-
up tax in case the ETR in the relevant future year is sufficiently
above 15% that the decrease of the ETR as a result of the re-
lease of the carry-forward does not bring the ETR below 15%).

If the jurisdiction’s top-up rate exceeds the minimum rate,
the excess negative taxes are automatically treated as negative
excess tax and carried forward (i.e., top-up tax in any given
year is capped at 15%, even if the ETR for a jurisdiction would
be negative).
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Covered Taxes calculated on a

jurisdictional basis m

GloBE Income calculated on
jurisdictional basis

Jurisdictional Excess Profit =
GloBE Income — Substance
Based Income Exclusion

Jurisdictional Effective Tax

Rate (ETR)

Top-up Tax % = 15% —
Jurisdictional ETR

15% - 10% = 5%

100 - 20 =80

Jurisdictional Top-up Tax = (Top-up Tax % x Excess Profit) — Qualified Domestic
Minimum Top-up Tax

5. Qualified Refundable Tax Credits

The Pillar Two Law allows for the issuance of a Grand-
Ducal regulation to specify the conditions under which tax
credits that are negotiable and transferable are to be considered
as a GloBE Income item. Such Grand-Ducal regulation was is-
sued on December 20, 2024, and is in line with OECD Admin-
istrative Guidance. Luxembourg tax credits are not currently
qualified refundable tax credits nor marketable transferable tax
credits.

To the extent that carried forward tax credits generated be-
fore an MNE Group was subject to Pillar Two can and are rec-
ognized as a deferred tax asset (for Pillar Two purposes), an
MNE group would effectively benefit from a “grandfathering”
of such carried forward tax credits, despite the investment tax
credit not being a qualified refundable tax credit.

6. Transitional Safe Harbour

The Luxembourg implementation of the Pillar Two frame-
work incorporates the transitional country-by-country reporting
(CbCR) safe harbour rules outlined in the OECD’s December
2022 administrative guidance. These transitional rules are de-
signed to ease the burden of compliance for MNE Groups by
offering a temporary exemption from the detailed GloBE and
QDMTT calculations. The relief applies to fiscal years begin-
ning before December 31, 2026 and not ending after June 30,
2028. To qualify, MNE Groups must prepare and file a CbCR
based on qualified financial statements and in accordance with
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both domestic and OECD requirements. These groups typically
have consolidated annual revenues exceeding 750 million euros
in the prior fiscal year (the same threshold for being considered
in-scope under Pillar Two).

The CbCR safe harbours operate on a jurisdiction-by-ju-
risdiction basis, meaning each country where the MNE Group
operates is assessed on a standalone basis. Each stateless entity
is treated as a separate jurisdiction for this purpose. A jurisdic-
tion qualifies for the CbCR safe harbour if it meets at least one
of three tests: (i) the De Minimis Test: where revenue is below
10 million euro and profit or loss is below 1 million euros; (ii)
the Effective Tax Rate (ETR) Test, which requires the simpli-
fied ETR to meet or exceed a transitional minimum rate (15%
for 2024, 16% for 2025, and 17% for 2026); or (iii) the Routine
Profits Test, where profit or loss does not exceed the amount
excluded under the substance-based income exclusion rules (in
principle, a loss-making jurisdiction qualifies for the Routine
Profits Test by definition). When any of these tests are met, the
jurisdiction is considered to have passed the CbCR safe harbour
requirements, exempting it from top-up tax obligations for the
year in question. The CbCR safe harbours operate on a “once
out, always out” principle, whereby if a jurisdiction does not
meet any of the three CbCR Safe Harbour tests in a given year,
it cannot qualify for the CbCR safe harbour in a future year, ir-
respective of whether the jurisdiction would meet the require-
ments under a specific test.
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SIMPLIFIED ETR
DE MINIMIS TEST Tze-

CbCR Total Revenue of
jurisdiction
<EUR10M

Simplified
Covered Taxes
in jurisdiction

OR

CbCR Profit (Loss) before
Income Tax of jurisdiction

(PET)
<EUR1TM

CbCR PBET

2024
2025

2026

7. Compliance Framework

Luxembourg constituent entities (as well as any joint ven-
tures and joint venture group subsidiaries) must register with
the Luxembourg tax authorities. Registration, deregistration
and notification of any changes must be made within 15 months
of the end of the relevant fiscal year (18 months for the initial
year) by way of electronic filing. The registration should in-
clude the name and national identification number of the con-
stituent entity, the name of the MNE Group, the date of the
MNE Group’s fiscal year-end, the UPE’s identity and jurisdic-
tion, as well as information about any designated local (i.e.,
Luxembourg) entities for top-up tax return filing purposes and
or top-up tax payment purposes. Failure to comply with the
registration, deregistration or notification deadlines can lead to
a fixed fine of 5,000 euros.

The Luxembourg QDMTT and (if applicable) IIR or UT-
PR tax returns must be filed within 15 months following the
end of the relevant financial year, with a longer period of 18
months granted for the first year of applicability for an MNE
Group. An MNE Group can designate a Luxembourg con-
stituent entity to be the designated local entity (which will per-
form the filing obligations) or a foreign designated filing entity,
provided that such entity is in a jurisdiction with which Lux-
embourg has an eligible exchange of Pillar Two information
agreement.

The top-up tax return includes information on the group
structure as well as details of each constituent entity. The top-
up tax return further includes all the information required to
compute the jurisdictional ETR and to determine any top-up
tax due. A fixed fine of 5,000 euros applies for missed dead-
lines, while a fine of up to 250,000 euros applies for lacking or
inaccurate filings.

Payment of any top-up tax due under the Luxembourg
QDMTT, IIR or UTPR is due within one month of the filing
of the tax return. For top-up tax due under the IIR, the relevant
parent entity is (in first instance) the payor. For top-up tax due
under the Luxembourg QDMTT or the UTPR, the MNE Group
may designate a payor entity. Luxembourg constituent entities
are in principle jointly and severally liable for top-up tax due.
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ROUTINE PROFITS UTPR SAFE
TEST HARBOUR

Substance-based Income Corporate
Exclusion (SBIE) income tax rate
in UPE 20%
jurisdiction

CbCR PBT

In case of an absence of filing the top-up tax return, the
Luxembourg tax authorities may determine the top-up tax
amount ex offficio. Late payment interest applies similarly as
for Luxembourg corporate income tax (0.6% per month). The
Luxembourg tax authorities possess the same recovery enforce-
ment rights as in relation to corporate income tax.

8. Qualified Domestic Minimum Top-up Tax
(QDMTT)

a. In General

The Luxembourg QDMTT applies to MNE Groups for fi-
nancial years starting on or after December 31, 2023 (provided
that they do not qualify for a CbCR Safe Harbour in the rele-
vant year).

The Luxembourg QDMTT ensures that Luxembourg enti-
ties forming part of an MNE Group with a Luxembourg ETR
below 15% are subject to top-up tax in Luxembourg, taking
precedence over the application of an IIR in a parent entity
jurisdiction. Should the Luxembourg ETR be below 15%, the
Luxembourg QDMTT equals the difference between 15% and
the Luxembourg ETR.

b. Treatment of Securitisation Vehicles (SVs)

While OECD guidance allows exclusion of SVs from
QDMTTs, Luxembourg does not exclude them but limits their
impact. SVs cannot be top-tier QDMTT entities, meaning that
if other Luxembourg MNE Group constituent entities exist, any
top-up tax due under the Luxembourg QDMTT is shifted to
such other constituent entities. If no other Luxembourg MNE
Group constituent entities exist, the SV pays any Luxembourg
top-up tax itself.

SVs are exempt from joint and several liability of any top-
up tax liability due under the Luxembourg QDMTT, allowing
Luxembourg to maintain QDMTT Safe Harbour eligibility and
avoid foreign IIR or UTPR application in relation to the SV.
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¢. QDMTT Computation Rules

(1) Accounting Standards

Provided that all Luxembourg constituent entities of the
MNE Group prepare their accounts in Luxembourg GAAP and
have the same financial year as the UPE, Luxembourg GAAP
is to be used for the Luxembourg QDMTT computations. If all

Which accounting standard?

Luxembourg constituent entities have the same financial year
as the UPE, but not all of them prepare their accounts in Lux-
embourg GAAP, IFRS is used for the Luxembourg QDMTT
computations. If there is one or more constituent entities with
a diverging financial year from the UPE, the UPE’s accounting
standard is used for the computation of Luxembourg QDMTT.

Do all Luxembourg
entities prepare their

' YES

Do all Luxembourg
entities have the same

financial year as the
UPE?

L=

(2) Functional Currency

The applied functional currency is either the euro or the
currency used in the consolidated financial statements of the

Which currency?

' YES

Is QDMTT computed

applying a domestic
financial standard?

L=

UPE’s

accounts in Lux
GAAP?

QDMTT under
YES Lux GAAP
NO
QDMTT under
IFRS

QDMTT under
UPE’s GAAP

UPE. The below diagram depicts the decision-tree to determine
the applied currency.

QDMTT in

YES EUR

Do all Luxembourg

entities use EUR as
functional currency?

Lo

5-year election to
compute QDMTT in
EUR or currency of
UPE’s consolidated FS

Currency used in

consolidated FS

9. Differences in Interpretation and Application

The Luxembourg implementation of Pillar Two follows
the Pillar Two Directive (which in turn is largely aligned with
the OECD Model Rules). Where necessary, Luxembourg has
issued clarification on the application of the rules, e.g., in rela-
tion to utilization of deferred tax assets and deferred tax liabil-
ities, which are not per se included in Luxembourg GAAP ac-
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counts, and the accounting treatment required for correct recog-
nition of such assets and liabilities for Pillar Two purposes.

The Luxembourg implementation of the Equity Invest-
ment Inclusion Election includes a “grandfathering” clause, to
ensure that the neutrality that the election aims at is achieved, in
relation to deferred tax assets related to equity losses or impair-
ments in the interim period between November 30, 2021 and
the beginning of the MNE Group’s transition year.

7220



Detailed Analysis

VI.G.1.

10. Future Developments

It is expected that more Luxembourg specific administra-
tive guidance will be released (e.g., as an expansion of the pub-
lished Pillar Two FAQ from the Luxembourg tax authorities
and/or in the form of circulars). Further guidance by the Lux-
embourg Accounting Board is also to be expected, as Pillar
Two develops.

To the extent that further administrative guidance is issued
by the OECD, where necessary such guidance is likely to be
implemented by way of new legislation.

E. Dividend Withholding Tax

Dividends and other profit distributions, as well as pay-
ments of certain forms of profit participating interest made by
resident companies, are subject to withholding tax at the rate of
15%.*

The following distributions are exempt from withholding

tax:>®

(1) Distributions made by a société de gestion de patri-
moine familial (SPF);

(ii) Distributions qualifying under the participation ex-
emption;

(iii) Distributions made by a company governed by the Se-
curitization Law;

(iv) Distributions made by a mutual investment fund
(fonds commun de placement or FCP) or company (so-
ciété d’investissement a capital variable or SICAV), or a
specialized investment fund (SIF);

(v) Distributions made by a company governed by the
Venture Capital Act (société d’investissement en capital a
risque or SICAR); and

(vi) Distributions made by a company governed by the
Reserved Alternative Investment Fund Act (fonds d’in-
vestissement alternatif réservé).®

F. Municipal Business Tax

Municipal business tax (MBT)™ is levied on business
profits by the tax administration on behalf of the communes.
The basic rate is 3% of adjusted income. This amount is then
multiplied by a rate that varies depending on the commune in
which the company concerned operates. In the commune of
Luxembourg, the rate is 225%, resulting in a total charge of
6.75%.

For companies subject to CIT, the tax base for MBT pur-
poses is generally the same as that for CIT purposes. Compa-
nies not subject to CIT, such as partnerships, are still subject to
MBT if they conduct or are deemed to conduct an enterprise.

Before computing the MBT, the taxable base is reduced
by an allowance of 17,500 euros. For companies not subject

BLIR, Art. 146.

WLIR, Art. 147.

M RAIF Act of July 23, 2016 (Loi modifiée du 23 Juillet 2016 relative aux
fonds d’investissements alternatifs réservés).

5 GewStG and GewStV'V.
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to corporate income tax, such as partnerships, the allowance is
40,000 euros.

With effect from 2017, paragraph 9 bis of the GewStG™’
is aligned with the loss carryforward provisions applicable to
corporate income tax.”® A Circular dated August 10, 2021°*
clarifies this paragraph. The Circular states that under subpara-
graph 1, the operating profits derived by a taxpayer are to be
reduced by the amount of tax losses incurred in previous fis-
cal years in accordance with paragraphs 7 to 9 to the extent
these losses could not previously be deducted. Subparagraph
1, however, restricts the deduction of losses by providing that
only losses incurred in the previous 17 years may be deducted
from a company’s profit for a particular year, using a FIFO
method.™ By way of exception, losses incurred between Janu-
ary 1, 1991 and December 31, 2016 can be carried forward in-
definitely.” Moreover, and in accordance with Article 172 bis
of the LIR, in the case of a transformation of legal form, the
loss carryforward is continued for the transformed company.™
In addition, paragraph 9 bis makes the deduction of tax losses
incurred conditional on the taxpayer having maintained regu-
lar accounts during the fiscal years in which the losses were in-
curred.

G. Net Wealth Tax

1. Tax Rates

A net wealth tax™ of 0.5% is levied on the net asset value
of a company, subject to certain adjustments. A minimum tax
also applies (see below). Furthermore, as of January 1, 2016,
taxable net wealth above 500 million euros is subject to a re-
duced tax rate of 0.05%. Immovable property located in Lux-
embourg is taken into account for this purpose at its standard
value (valeur unitaire), as determined by the tax authority.™
The standard value is approximately 5% to 10% of the fair mar-
ket value. Shareholdings qualifying for the participation ex-
emption, assets that are attributed to foreign PE operations in
tax treaty partner countries, and assets that qualify as intellec-
tual property within the meaning of Article 50 bis or Article 50
ter LIR are not included.

Luxembourg taxpayers are able, subject to conditions, to
credit their corporate income tax, including solidarity sur-
charge and before any available tax credits, against their net
wealth tax due.

The same applies in the case of fiscal unity: the overall
corporate income tax can be credited against the overall net
wealth tax due, with computations done on a company-by-com-
pany basis.

3¢ Law of December 23, 2016, implementing the 2017 Budget Law.

*Law of December 1, 1936 on municipal business tax.

*SLIR, Art. 114.

3 Circular ICC n°31 of August 10, 2021.

308 9bis GewStG, subpara. 1 and 3.

18 9bis GewStG, subpara. 5.

28 9bis GewStG, subpara. 4.

393 Vermogensteuergesetz dated November 16, 1934 (Net Wealth Tax Law,
VStG).

**Note that not extending this valuation method to real estate located in
other EU/EEA Member States is illegal under the Treaty on the Functioning of
the European Union (TFEU).
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2. Minimum Net Wealth Tax

With effect from January 1, 2025, net wealth tax is levied
in a minimum amount that ranges from 535 euros to 4,815 eu-
ros, depending on the volume of total assets, as follows:

Total Balance Sheet Value (EUR) Minimum NWT
(EUR)
< 350,000 535
> 350,000 and < 2,000,000 1,605
> 2,000,000 4,815

The income from assets which would not be taxable in
Luxembourg under a tax treaty (for example, real estate assets
held through a PE in a country with which Luxembourg has
signed a tax treaty (a “treaty partner country”) are disregarded
and excluded from the balance sheet for purposes of the de-
termination of the minimum net wealth tax (“Disregarded As-
sets”).

Securitization companies, SICARs, RAIFs opting for a tax
regime similar to the SICAR tax regime, SEPCAVs and AS-
SEPs are liable to the minimum net wealth tax but remain ex-
empt from net wealth tax as described under a., above.

Before January 1, 2025, the minimum net wealth tax was
determined as follows:

(1) Financial companies: companies that have their statuto-
ry seat or effective place of management in Luxembourg
and whose total assets (excluding Disregarded Assets) in
their year-end commercial balance sheet exceed 350,000
euros and consist to the extent of more than 90% of finan-
cial assets were subject to a minimum tax of 4,815 euros;
and

(i1) Other taxpayers: all other resident taxpayers, that have
their statutory seat or place of effective management in
Luxembourg are subject to a minimum net wealth tax that
is linked to the commercial balance sheet of the relevant
taxpayer as of the end of the financial year concerned. The
minimum tax amounts are as follows:

Total Balance Sheet Value Minimum Tax in
(excluding Disregarded Assets) in Euros
Euros

< 350,000 535
> 350,000 and < 2,000,000 1,605
> 2,000,000 and < 10,000,000 5,350
> 10,000,000 and < 15,000,000 10,700
> 15,000,000 and < 20,000,000 16,050
> 20,000,000 and < 30,000,000 21,400
> 30,000,000 32,100

The levying of the fixed amount of 4,815 euros on finan-
cial companies was held to be by the Constitutional Court to
be unconstitutional to the extent the amount was higher than
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the minimum net wealth tax applicable to other taxpayers in the
same position (i.e., in the case concerned, taxpayers that fell in
the 350,000 to 2 million euros bracket). Based on the net wealth
tax liability of such taxpayers under the progressive scale, fi-
nancial companies in a similar position should only have been
subject to 1,605 euros minimum net wealth tax. The tax author-
ities had reacted by issuing a circular that they apply this rate
for all companies with a balance sheet in this bracket ex officio
in all open years.

Comment: Although not the subject of the constitutional
court case, there would equally be reverse discrimination where
the minimum net wealth tax liability based on the balance sheet
of a financial company was more than 4,815 euros.

In view of the decision of the Constitutional Court, the net
wealth tax law was amended with effect of January 1, 2025 as
described above. This amendment therefore has abolished the
discrimination (in both directions).

3. Reduction of Net Wealth Tax

a. General Reduction

Net wealth tax of a given year can be reduced by an
amount of corporate income tax due for the previous year and
up to the amount of the minimum net wealth tax due for that
given year. The reduction claimed is capped to the amount of
corporate income tax (including solidarity surcharge) due for
the previous year before deduction of any tax credits available.
The conditions for benefiting from this reduction are as fol-
lows:

(i) The taxpayer is required, when allocating the profit for
the year, to create a reserve in its balance sheet equal to
five times the amount of the reduction claimed. In the ab-
sence of profit, the reserve may be formed out of other dis-
tributable reserves; and

(i1) Such reserve must be maintained during the five fol-
lowing tax years.

In the case where the corporate taxpayer is dissolved be-
fore the five-year requirement is met, the net wealth tax for the
year during which the liquidation of the taxpayer is closed is
increased with the previously reduced net wealth tax, except in
the case of an asset transfer to another person in the context of a
merger, demerger or change of legal form as well as in the case
of a cross-border transfer of seat of the Luxembourg corporate
taxpayer, provided that either the taxpayer following its trans-
fer of seat abroad, or the taxpayer to which the assets have been
transferred, maintains the reserve until the end of the required
five-year period.

b. Minimum Tax Reduction

The minimum tax can be reduced by the corporate income
tax (including solidarity surcharge) due for the previous tax
year after deduction of any tax credits available. The minimum
net wealth tax cannot be reduced below the amount of net
wealth tax that would have arisen applying the 0.5% rate to tax-
able net wealth.
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H. Property Taxation

1. Transfer in the Mortgage Register

Changes in the ownership of real property are subject to a
tax of 1% levied on the sale price or market value of the prop-
erty concerned.”

2. Transfer Tax

A transfer tax is due on the sale of land and buildings. The
tax is levied on the value of the land or building concerned. The
rate is 6%, increased by 3% in the case of real property oth-
er than residential property, situated in the commune of Lux-
embourg.”” The sale of units in a partnership that owns Lux-
embourg real property triggers transfer tax in the same propor-
tion as would be the case if the Luxembourg real property were
owned and sold directly by the investors.

The contribution of Luxembourg real property to a civil or
commercial company in exchange for shares in the latter is sub-
ject to a duty of 2.4%.”

3. Tax Credits with Respect to Registration and
Transcription Duties

Taxpayers can benefit from a tax credit with respect to reg-
istration and transcription duties on the acquisition of real es-
tate earmarked to serve as a principal private residence. The
credit amounts to up to 30,000 euros per acquirer.” If the max-
imum credit is not used for the first purchase, a request can be
made for the remainder to apply with respect to the second pur-
chase of a principal private residence. In the case of such ac-
quisitions occurring during the year 2024 (and documented by
notarial deed), the amount is increased to 40,000 euros.*”

Furthermore, in the case of purchases in the calendar year
2024 of real estate earmarked to serve as the private residence
of a tenant for a period of at least two years, a tax credit with
respect to registration and transcription duties amounting to up
to 20,000 euros is available on request and subject to certain
conditions.*"

Both temporary measures were prolonged to June 30,
2025

4. Certain Investment Vehicles

As of 2021, certain investment vehicles that derive income
or gains from Luxembourg situated real property are subject to
a new real estate income tax, called the “real estate levy,” at a
flat rate of 20%. The investment vehicles within the scope of

*Law of December 23, 1913, concerning the revision of the legislation
governing the taxes whose collection is assigned to the Administration of Reg-
istration and Domains.

**Law of August 7, 1920 (par. 9), amended by Law of May 20, 1964 (Art.
7).

*¥7Communal decision dated July 9, 2012. See publication REGLEMENT-
TAXE of Luxembourg City, May 2021, Art. 1, Chapter A-5 on the Municipal
surcharge on registration fees.

*®Rate applicable as of January 1, 2021 (Budget Law 2021, Art. 10). Be-
fore that date, the rate was 1.2%.

*Law of July 30, 2002, chapter 2.

““Law of May 22, 2024, Art. 13.

“'Law of May 22, 2024, chapter 1.

“2Law of 4 April 2025, Arts. 5 and 6.
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this new tax are specialized investment funds (SIFs), Part IT un-
dertaking for collective investment (UCIs) and reserved alter-
native investment funds (RAIFs), that are not, in essence, tax
transparent limited partnerships or fonds communs de place-
ment (FCPs). The real estate levy was provided for in the Bud-
get Law 2021 and entered into force on January 1, 2021.*”*

The real estate levy applies to the following categories of
income:

(i) Gross rental income (before VAT), derived from Lux-
embourg situated real property assets, received or realized
directly, or proportionally if derived indirectly through a
tax transparent entity or an FCP;

(ii) Capital gains resulting from the disposal of such real
property assets, received or realized directly, or propor-
tionally if derived indirectly through a tax transparent en-
tity or an FCP; and

(iii) Gains resulting from the disposal of interests in tax
transparent entities or units in FCPs, that hold such real
property assets directly, or proportionally if derived indi-
rectly through other tax transparent entities or FCPs.

For purposes of the real estate levy, “disposals” include
not only sales, but also mergers, demergers, liquidations and
other corporate restructurings, even when such transfers do not
generate cash consideration (for example, intragroup restruc-
turing).

Investment vehicles within scope of the real estate levy are
required to file real estate levy returns annually, before May 31
following the financial year in question, and to pay the real es-
tate levy declared to the Luxembourg tax authorities at the lat-
est by June 10 following the financial year in question.

In January 2022, the Director of the Direct Taxation Au-
thority issued a circular on the real estate levy*™ that introduced
both a requirement that all tax-opaque investment funds submit
a form declaring their (absence of) holdings of real estate for
fiscal years 2020 and 2021, and an eventual restructuring to
prevent such funds falling within the scope of the real estate
levy.

1. Registration Duties

No registration duties are levied on the transfer of shares,
bonds or other securities.

A registration duty*” of 75 euros is due on the incorpora-
tion of a company and on subsequent changes to its articles of
association. This registration duty is also due on the transfer of
the place of effective management or statutory seat to Luxem-
bourg.

Registration duties apply to several documents that are
registered with the registration authorities. Registration is com-
pulsory in some cases and voluntary in others. Many registra-
tion duties are relatively low, fixed amounts. For some docu-
ments, a rate proportional to the value of the contract concerned
applies, for example, for loan agreements (generally noncom-

“Budget Law 2021, Art. 4.

% Circular PRE_IMM n°1 of January 20, 2022, of the Director of Direct
Taxation regarding the real estate levy.

““Law of December 19, 2008, regarding modification of the registration
duties on certain corporate deeds.
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Detailed Analysis

pulsory registration tax at the rate of 0.24%) and, until 2017,
for real estate leases that are not subject to VAT (0.6% of the
value of all accumulated rents under the contract).

Note that, under the “referencing theory” (théorie de I’us-
age), contracts referred to in detail in a deed that is registered

are deemed to be registered themselves, with the corresponding
levy of registration duties. As of January 1, 2017, the referenc-
ing theory is restricted to documents for which registration is
compulsory within a certain period of time.
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VII. Taxation of Foreign Corporations

A. What Is a Foreign Corporation?

A company is deemed to be nonresident if neither its
“statutory seat” nor its “principal establishment” is located in
the Grand Duchy of Luxembourg.® A company’s “statutory
seat” is the place indicated in the articles of association. A com-
pany’s “principal establishment” is the place where its princi-
pal management activities are conducted.

B. Determination of Taxable Income

A nonresident company is taxable on its Luxembourg-
source income.*” To the extent a nonresident company with no
permanent establishment (PE) in Luxembourg derives only in-
come subject to withholding tax, the company’s tax liability is
deemed to be settled by payment of the withholding tax.

For the rates of source country taxation applying to invest-
ment income, services income and capital gains under Luxem-
bourg domestic law and tax treaties and the context for the ap-
plication of those rates, see the Withholding Tax Chart.

1. Business Income

In determining whether the Luxembourg-source income
of a nonresident company is subject to tax in Luxembourg,
the Luxembourg tax authorities (LTA) examine the nonresident
company’s activities in Luxembourg. Business income of a for-
eign entity is subject to taxation if it is realized or generated
through a PE in Luxembourg or through the activities of a per-
manent representative based in Luxembourg. Business income
includes income from the exploitation of natural resources lo-
cated in Luxembourg, income from leasing, and income from
capital assets.

The taxable income of a PE may be determined either:

(i) By means of separate accounts that include an appro-
priate portion of head office expenses; or

(i1) Based on a pro rata portion of the total profit of the
nonresident company. This method is subject to the prior
authorization of the tax authorities.

Income tax (with surcharge) is generally levied on nonres-
ident companies at the rate of 17.12% (2025), (i.e., at the same
tax rate as applies to resident companies) on income above a
certain threshold. See VI.B.1., above, and Worksheet 5.

Municipal business tax is levied on business profits by the
LTA on behalf of the communes. The basic rate is 3% of ad-

“STIR, Art. 160.
YTLIR, Art. 156.
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justed income. This amount is then multiplied by a rate that
varies depending on the commune in which the company con-
cerned is located. In the commune of Luxembourg, the rate is
225%, resulting in a total charge of 6.75%.

The same investment tax credits are available to a PE of
a foreign company as to a domestic taxpayer (see VI.B.7.b.,
above).

All expenses relating to business income derived from
Luxembourg sources are deductible, even if such expenses do
not originate in Luxembourg. Royalties, interest, and similar
payments made to the head office of a company are not allowed
as deductions. In certain circumstances, the Luxembourg PE of
a foreign bank may be able to deduct such interest. If a Luxem-
bourg PE is unable to present adequate records, the LTA will
estimate its tax liability based on any information available to
them with respect to the foreign head office’s annual financial
accounts.

2. Dividends

Corporate dividends received by nonresidents from Lux-
embourg companies are subject to withholding tax only. Con-
structive dividends are taxed in the same way.

3. Interest

Interest from Luxembourg sources paid to nonresident
companies is not subject to withholding tax or taxation by as-
sessment, unless it constitutes profit participating interest, or
the interest is considered not at arm’s length. The imposition of
withholding tax on such interest is, however, prohibited under
the terms of certain of Luxembourg’s tax treaties.

4. Capital Gains

Capital gains from the sale of land and buildings located
in Luxembourg realized by a nonresident company are subject
to tax, as are capital gains from the sale of immovable property
rights registered in Luxembourg. Furthermore, capital gains
from the disposal of shares in a Luxembourg company that rep-
resent more than 10% in the capital of that company, are tax-
able if they are realized within six months after acquisition.
Capital gains on shares representing more than 10% of the cap-
ital of a SICAR, a Luxembourg corporate UCI or a SIF are ex-
empt.*” There is no loss carryforward for nonresidents with re-
spect to capital losses on assets not held through a PE.

“SLIR, Art. 156(8)(c), as amended by Law of December 17, 2010, on
UClISs.
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VIIl. Taxation of Partnerships

General partnerships and limited partnerships are regarded
as separate taxpayers for both municipal business tax and val-
ue-added tax (VAT) purposes. For net wealth tax purposes
and — generally — for corporate income tax purposes, part-
nerships are regarded as transparent entities. All partners are,
therefore, taxed individually on their share of a partnership’s
profits, whether distributed or not.

A business conducted by a partnership is subject to munic-
ipal business tax to the extent it is conducted through a perma-
nent establishment (PE) in Luxembourg. An activity does not
amount to a business if it remains within the framework of pas-
sive wealth management, unless the partnership is deemed to
conduct a business. A partnership having the legal form of a
limited partnership is deemed to conduct a business, regardless
of its activities, if its general partner is a capital company or it-
self a partnership that conducts a business and the general part-
ner holds at least 5% of the partnership interests. A partnership
having the legal form of a general partnership, an economic
interest grouping (EIG), a European economic interest group-
ing (EEIG) or a civil company is deemed to conduct a business
if the majority of its interests are held by one or more capital
companies.

In general, activities in the context of private wealth man-
agement do not amount to a business. The characteristics for a
business enterprise are that activities are carried out:

(i) Independently;
(i) With lucrative intent;
(iii) With permanence; and

(iv) Through participation in general economic life.

The criteria for determining whether an actual business is
conducted by a partnership are covered to some extent in a cir-
cular.*” In particular, according to the Circular, a partnership
in the form of an SCS or an SCSp that functions as an alterna-
tive investment fund, as defined in the Law of July 12, 2013, is
not deemed to conduct a business."’ Furthermore, following a
judgment of February 8, 2018, of the Luxembourg Administra-
tive Court of Appeal, the acquisition and alienation of securi-
ties are generally to be regarded as private wealth management.
However, in particular circumstances, notably if there are indi-
cations that the taxpayer behaved as a dealer (commergant) tak-
ing into consideration the volume of the operations or the fact
that the securities are offered to a wide public, this would not
be the case.

Since 2022, it has been possible that partnerships and other
tax-transparent entities may become subject to corporate in-
come tax in some respects as a result of the anti-reverse hybrid
rules in new Article 168 quater of the LIR, following the im-
plementation of ATAD 2.*"!

A reverse hybrid entity is a transparent entity for Luxem-
bourg tax purposes but that is regarded as an opaque (separate)
entity in the jurisdiction(s) of (some of) its investors. Thus, ab-

“® Circular LIR no. 14/4 dated January 9, 2015.

419 Circular LIR no. 14/4, issued on January 9, 2015.

! Law of December 20, 2019, Art. 2 para. 4, inserting Art. 168 quater into
the LIR, effective January 1, 2022.
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sent the anti-reverse hybrid rules, the income of the reverse hy-
brid might be taxable neither in its jurisdiction establishment
because the income is deemed to be allocated to the investor
country nor in the investor’s country of residence, because the
income of an opaque entity is frequently not included in the
taxable income of the investor.

Article 168 quater LIR, which entered into force on Janu-
ary 1, 2022, subjects such reverse hybrid entities to corporate
income tax to the extent net income would otherwise remain
untaxed for purposes of Luxembourg income tax or the income
tax of any other jurisdiction, if the entity is controlled by an in-
vestor or related investors residing in a jurisdiction that treats
the entity as opaque. “Control” for this purpose is defined as
control of 50% or more of the rights to vote, the rights to capital
or the rights to the profits of the entity concerned. Investors are
“related” for this purpose if they are related within the meaning
of Article 168 ter LIR (see VL.B.4.f., above). The rule requir-
ing a reverse hybrid entity to be treated as a resident taxpayer
applies only if the non-taxation results from the difference in
qualification of the entity existing under Luxembourg law and
the law of the investor’s jurisdiction. The amendment explicit-
ly excludes investors that benefit from a subjective exemption
(irrespective of whether the investor jurisdiction considers the
Luxembourg entity as opaque or transparent for tax purposes
(such as tax-exempt pension funds) for the computation of the
50% control threshold.

Article 168 quater, paragraph 2, LIR exempts transparent
entities that are regulated investment funds from the applica-
tion of the anti-reverse hybrid rules provided that they:

(i) Are widely held;
(i1) Hold a diversified portfolio of securities; and

(iii) Are subject to investor-protection regulation in the
country in which they are established (including AIFs sub-
ject to AIFMD).*"?

An entity benefiting from this exemption must be in a po-
sition to demonstrate that it satisfies the above criteria when
asked to do so by the tax authorities.*"”

On June 9, 2023, the Luxembourg tax authorities released
a circular (n° 168quater/1) providing guidance on the imple-
mentation of the anti-reverse hybrid rules. This circular clari-
fies the Luxembourg tax status of a reverse hybrid entity, the
computation of the entity’s net taxable result, and the applic-
able tax compliance obligations. The circular serves as valu-
able guidance for reverse hybrid entities, which were required
to submit their first tax returns by December 31, 2023.

According to the circular, a reverse hybrid entity is not
considered to be a fully-fledged resident corporate income tax-
payer and is therefore subject to the tax rules applicable to in-
dividuals. Certain provisions specific to corporations, such as
the Luxembourg participation exemption, the interest deduc-
tion limitation rule, and the ordinary anti-hybrid rules, do not
apply. The circular also clarifies that profit distributions made
by a reverse hybrid entity are not subject to withholding tax.

*2LIR, Art. 168 quater, para. 2.
*BLIR, Art. 168 quater, para. 2.
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Detailed Analysis

Further, a reverse hybrid entity can earn income from
movable capital, rental income and other net income, as defined
in Articles 97-99 LIR. The taxable result of a reverse hybrid is
therefore calculated using the cash accounting method, which
involves subtracting cash expenses from cash receipts in a cal-
endar year. As a result, accrual accounting does not apply to re-
verse hybrid entities. Thus, provided the reverse hybrid entity
has not received any income, it should not be liable to pay cor-
porate income tax.

Using the cash accounting method also means that a re-
verse hybrid entity is not entitled to a step-up in basis when be-
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coming a reverse hybrid. On the other hand, the Luxembourg
tax authorities will not treat the exit of a reverse hybrid from the
scope of the anti-reverse hybrid rules as a taxable event. For the
purposes of administrative simplification, the Luxembourg tax
authorities will allow for cash receipts and expenses denomi-
nated in a foreign currency to be converted all at once.

Reverse hybrid entities are required to report their income
annually using Form 205. This form, used by taxpayers that
do not have business enterprises in Luxembourg, allows the re-
verse hybrid entity to indicate how its profits are going to be
distributed.
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IX. Taxation of Other Business Entities B. Joint Ventures

A. Noncommercial Company (Société Civile) A joint venture is treated like an ordinary partnership for

Each partner is taxed individually on his/her share in the tax purposes if it is not legally set up as a separate entity.
profits of a noncommercial company. See VIII., above, how-
ever, for the position in the case of a deemed business, or the
application of the anti-reverse hybrid rules.

C. Economic Interest Groupings

The rules for economic interest groupings are the same as
those for joint ventures (see IX.B., above).
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X. Taxation of Resident Individuals

A. Scope of Taxation

The Income Tax Law (LIR) distinguishes between resi-
dent and nonresident individuals. Resident taxpayers are taxed
on their worldwide income, whether domestic or foreign-
source (i.e., unlimited tax liability), unless the terms of an ap-
plicable tax treaty provide otherwise.”* Nonresidents are taxed
on their Luxembourg-source income only (i.e., limited tax lia-
bility).

B. Residence

The residence of an individual'” is defined as the place
where the individual uses accommodation in a way that shows
his or her intent to stay there is not only temporary. Dual fiscal
residence is not accepted. Where an individual has more than
one place of abode, the individual’s fiscal residence is deemed
to be the place where the individual’s family is living and/or
where the individual has registered with the local commune.
Residence is terminated when an individual leaves Luxem-
bourg in circumstances indicating that he or she will not return.

C. Determination of Gross Income

Taxable income includes income from the following eight

different sources:*'®

(i) Trade or business;

(i1) Agriculture and forestry;

(ii1) Independent personal services;
(iv) Employment;

(v) Pensions and annuities;

(vi) Capital investment;

(vii) Letting and leasing; and

(viii) Miscellaneous services and capital gains on private
assets.

Income outside these eight categories enumerated by law
is tax free (for example, gifts, lottery and gambling winnings,
state family and child allowances, and capital payments in set-
tlement of policies of life insurance).

1. Income from Trade or Business

Business income includes:*"”

(i) Income from an individual undertaking of a commer-
cial, industrial, mining or handicraft nature, including
gains on the sale or discontinuance of such business;

(i1) Income (including salaries, interest, rents and other
payments) accrued to the partner of a general partnership,
a limited partnership or a similar business entity;

ULIR, Art. 2.

“StAnpG, Arts. 13 and 14.
ISR, Art. 10.

“TLIR, Arts. 14 and 15.
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(iii) Income, including income listed above in (i) and (ii),
accrued to the general partner of a partnership limited by
shares; and

(iv) Income from the transfer of the shares in partnerships
by such partners.

2. Income from Agriculture and Forestry

Income from agriculture and forestry*'® includes proceeds
derived from agriculture, forestry and related activities, such as
hunting, fishing, breeding, wine growing and horticulture, in-
cluding proceeds from:

(i) Exploitation accessory to the main agricultural under-
taking;

(ii) The letting of rights or assets invested in farming and
forestry; and

(iii) The discontinuance or sale of part or the whole of such
an undertaking.

3. Income from Independent Personal Services

Independent personal services are services rendered by:*”

(i) Self-employed professionals such as lawyers, public
notaries, doctors, veterinarians, architects, public accoun-
tants, interpreters, engineers, journalists, authors, artists,
and persons carrying on comparable activities.

Comment: The income of artists and sportsmen from en-
tertaining is deemed to be business income.

(i1) Directors acting as members of the board or statutory
auditors of a Luxembourg company. Fees paid for per-
forming these functions are subject to a special withhold-
ing tax of 20%. (See X.E.1.b.(1), below.)

Comment: The compensation of managing directors for
carrying out the day-to-day management of a company is
deemed to be employment income.”

4. Income from Employment

Employment income®' includes any benefit received by
reason of employment whether in cash or in kind, whether re-
ceived periodically or in a lump sum, and regardless of whether
there is a legal claim to the benefit. Salaries are subject to wage
tax, and the employer is liable for correct withholding. (See
X.E.l.a., below.)

Foreign-source salary is taxable in the hands of resident
employees unless the terms of an applicable tax treaty provide
otherwise. In the absence of a treaty, a tax credit is available
for foreign income tax paid. Residents working in Luxembourg
for a nonresident employer are liable to Luxembourg income
tax. Such an employer may choose to be subject to the wage
tax system (see X.E.l.a., below) but is not obliged to be subject
to the system, unless it has a permanent establishment (PE) in
Luxembourg. If an employer is not subject to the wage tax sys-

IR, Arts. 61 and 62.
*ULIR, Arts. 91 and 92.
LR, Art. 95.
“ILIR, Art. 95.
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Detailed Analysis

tem, its local employees are responsible for declaring their em-
ployment income.

a. Salary in Cash

Cash from employment includes: salaries; wages; com-
pensation; bonuses; overtime surplus; equalization allowances;
allowances for foreign service, housing or tuition; flat pay-
ments for non-itemized expenses; dismissal indemnity; sever-
ance pay; pension contributions into a nonqualifying supple-
mentary pension scheme, etc.

b. Carried Interests in Alternative Investment Funds

Since their inclusion in the LIR in 2013, two specific cat-

egories of carried interest are distinguished in the hands of em-
ployees of an alternative investment fund (AIF)’s management
company:

(1) Carried interest (I’intéressement aux plus-values) in
general; and

(i1) Carried interest attached to a share or unit in the AIF
held by an employee of its management company, which
qualifies as capital gain for tax purposes.

Remuneration received by employees of an AIF is quali-
fied as carried interest when the income is based on an incen-
tive right granted to employees and is not attached to a share
or unit in the AIF held by an employee of a management com-
pany. Employees of management companies may only be paid
such carried interest if the other investors have recouped their
initial capital contributions. Under the Income Tax Law such
income will be considered miscellaneous income (Article 99
bis of the Luxembourg Income Tax Act) and, will in principle
be taxed at the marginal income tax rate (45.78%).

For employees who migrate to Luxembourg, the law pro-
vides a substantial benefit. The conditions for benefiting from
a reduced tax rate are as follows:

(1) The employee migrated to Luxembourg in the year the
law, as amended, entered into force (2013) or during the
following five years;

(i1) The employee in question was not, before migrating to
Luxembourg, domiciled in Luxembourg or subject to Lux-
embourg individual income tax in the five years prior to
the law’s entry into force;

(iii) No advance payments for carried interest have been
paid to the employee; and

(iv) The remuneration is paid within the 10 years follow-
ing the year the employee began to practice the functions
for which the carried interest is paid (limitation in time of
the favorable tax treatment).

If all these conditions are fulfilled, such employees of a
management company may benefit from a reduced income tax
rate corresponding to 25% of the personal income tax rate, re-
sulting in a maximum income tax rate of 10.5%.

Gains which are directly attached to a share or unit held
and sold by an employee of a management company of an AIF
do not qualify as carried interest in general, but as an “ordi-

422

Law of July 12, 2013, transposing Directive 2011/61/EU on Alternative
Investment Fund Managers.
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nary” capital gain. As with other gains on securities, an exemp-
tion applies for capital gains when the shares are sold more than
six months after their acquisition by the employee and repre-
sent 10% or less of the fund’s nominal capital.

c. Benetfits in Kind

The general rule is that fringe benefits are taxable on their
market value; some benefits are taxed on a reduced value. The
most common benefits are:

(i) Free housing: this is taxed on a monthly value that is
the higher of 25% of the standard value (valeur unitaire),
or three-quarters of the rent actually paid. If the apartment/
house is furnished, the above-defined taxable benefit in
kind is to be increased by 10%. Other expenses (for exam-
ple, electricity and heating) must be added to the computa-
tion at their nominal value.

(ii) Private use of a company car: from January 1, 2017,
the benefit in kind arising from the private use of a com-
pany car is taxed based on a monthly value ranging from
0.5% of to 1.8% of the purchase price of the car (including
VAT and all the options). The applicable value will de-
pend on the car’s CO, emissions level and fuel type. The
tax also covers any ancillary costs (for example, fuel, in-
surance and maintenance costs) borne by the employer.
This new valuation method applies to company cars that
are leased on or after January 1, 2017. Thus, in the case of
a contract in existence on January 1, 2017, the flat rate of
1.5% (applicable before January 1, 2017) will continue to
apply until the expiration of the normal term of the con-
tract.

On January 11, 2022, the Deputy Prime Minister intro-
duced a Grand Ducal Regulation*” favoring the use of zero
or low-rolling CO, emission company cars. From 2023,
the rate applicable to newly registered company cars will
be increased by 0.2% for company cars with CO, emis-
sions above 80 g/km. Zero or low-rolling CO, emission
company cars (for example, with CO, emissions below 18
kWh/100km) will be subject to the 0.5% minimum rate.
From 2025, the rate applicable to newly registered com-
pany cars, will be 1% for pure electric cars with an elec-
tric energy consumption of up to 18 kWh/100km and for
hydrogen fuel cell vehicles. For all other electric company
car models, a 1.2% rate will apply. For all other vehicles,
including hybrid vehicles, a 2% rate will apply.

(>iii) Free meals in in-house canteens and meal vouchers
for restaurants (provided the value of a voucher does not
exceed 10.80 euros as of January 1, 2017): free meals in-
house canteens are taxable on the difference between 2.80
euros and the lower price paid by the employee; similarly,
meal vouchers are taxable on a value of 2.80 euros (unless
the 2.80 euros are reimbursed to the employer by the em-
ployee) to the extent their value does not exceed 10.80 eu-
ros. Specifically, as from January 1, 2017, employers are
able to provide employees with meal vouchers with a face
value of up to 10.80 euros (8.40 euros before January 1,
2017) without triggering an additional taxable benefit at

¥ Grand Ducal Regulation dated December 23, 2016.
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the level of the employees. Thus, with a personal partici-
pation on the part of the employee corresponding to 2.80
euros, the employee will not be taxed if the value of the
meal vouchers does not exceed 10.80 euros.

(iv) Interest benefits from employers’ loans offered at less
than the official interest rate (i.e., 1.5% from the tax year
2017):*** these are taxable on the excess over the following
tax-free amounts:

* 500 euros per annum for personal loans; and

* 3,000 euros per annum for mortgage loans for a pri-
vate dwelling.

(The tax-free amounts are doubled for taxpayers filing
jointly.)

d. Salary Bonuses

The Law of December 19, 2020 added provision 13a. to
Article 115 of the LIR, which exempts 50% of profit-partici-
pating bonuses granted by an employer from an employee’s in-
come for purposes of personal income taxation. Such bonuses
also remain fully deductible at the level of the employer as op-
erational expenses. The aggregate bonus that can be awarded
under this rule is capped at 5% of the annual profits of the em-
ploying company. As of January 1, 2025, this limit has been
increased to 7.5%. The Budget Law 2023 clarifies that compa-
nies in a fiscal unity within the meaning of Article 164 ter LIR
can opt to calculate the 5% limit based on the positive algebraic
result of all companies forming part of such fiscal unity.

This regime is designed to replace the stock option regime
repealed by a 2020 circular.”® The regime requires the employ-
ee to be:

(1) A Luxembourg taxpayer with income derived from an
employment activity; and

(i1) Affiliated to the Luxembourg social security regime or
any social security regime covered by a bilateral or mul-
tilateral social security convention that applies to Luxem-
bourg.

A number of conditions must also be fulfilled by the em-
ployer:

(i) The employer must derive business income, or farming
and/or forestry income, or income from independent ser-
vices;

(ii) The employer must keep regular accounts: (a) during
the financial year in which the bonuses concerned are
granted; and (b) during the financial year preceding the fi-
nancial year in which the bonuses are granted;

(iii) The aggregate amount of bonuses granted, under the
regime may not exceed 7.5% of the employer’s results for
the financial year immediately preceding the financial year
in which the bonuses are granted; and

(iv) The employer must comply with reporting obliga-
tions, i.e., must provide the Section RTS, Retenue d’Impot

“*RGD, December 23, 2014.
“*Budget Law of December 19, 2021.
426 Circular No. 104/2 of December 14, 2020.
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sur les Traitements et Salaires (RTS) clerk by electronic
means"”’ with a document in the prescribed form contain-
ing all the elements required to prove that the conditions
for benefitting from the tax regime are fulfilled and the
names of the employees who will benefit from the regime
during the year. When submitting the required informa-
tion, the employer must estimate the gross annual remu-
neration an employee will receive based on all the data
available up to the time of submission and likely to have
an impact on the amount of the gross remuneration during
the year. The estimated salary must therefore be commu-
nicated before the incorporation of cash and in-kind bene-
fits. If the employer fails to report, the exemption will not
be available and a tax reassessment will be made.”

Since January 1, 2025, the 50% exemption is capped at
a maximum of 30% (previously 25%) of the ordinary annual
gross remuneration — computed as the annual gross remuner-
ation before the addition of benefits in cash or in kind for the
year in which the bonuses are granted. Thus, the 50% exemp-
tion applies only to that part of salary bonuses that does not
exceed the 30% threshold. The 30% limit is calculated based
on the annual gross remuneration the employee has received
or will receive from the employer paying the salary bonus. If
an employee retires, changes employer or stops working during
the year, the employer will recalculate the withholding tax and
the 30% limit, if necessary, taking into account the annual re-
muneration already paid. The same applies if an employee re-
duces or increases the number of hours worked during the year.

The circular dated March 8, 2021 adds further clarification
with regard to: the calculation of non-deductible social security
contributions, and salary bonuses allocated to shareholders of a
capital company. The circular also provides that, under Article
110(1) LIR, social security contributions in relation to exempt-
ed wages are not deductible, with the exception of those relat-
ing to the wage supplements referred to in Article 115(11) LIR.
Social security contributions on the exempted part of salary
bonuses are, therefore, not deductible. The circular then pro-
vides a method (followed by an example) for calculating the
amount of non-deductible social security contributions. In ad-
dition, the circular states that a salary bonus allocated to a
shareholder of a capital company who derives income from a
salaried occupation attributed to the company will be treated as
income from a salaried occupation within the meaning of Arti-
cle 95 LIR, and the exemption will be granted if all the condi-
tions set out in that Article are fulfilled.

e. Bonuses for Young Employees

The Law of December 20, 2024*° added provision 13d. to
Article 115 of the LIR, which at the discretion of the employer
exempts 75% of bonuses to employees who qualify as full-time
young employees entering the Luxembourg labor market. The
maximum annual amount, that qualifies for the exemption is:

1. 5,000 euros for gross annual salary of 50,000 euros or
less;

*7Circular L.I.R. n°115/12 dated March 8, 2021.
3 Circular L.LR. n°115/12 dated March 8, 2021.
“Budget Law of December 20, 2024.
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2. 3,750 euros for gross annual salary above 50,000 euros
and up to 75,000 euros; and

3. 2,500 euros for gross annual salary above 75,000 euros

and up to 100,000 euros.

The bonus incentive is not available to employees with
gross annual salary above 100,000 euros.

Furthermore, the young employee bonus payment benefits
from the tax exemption only if, at the time of the provision
made available by the employer, the following conditions are
met:

1. The employee is less than 30 years old at the beginning
of the tax year;

2. The employee is in possession of his or her first full-
time, permanent employment contract, which has been
signed on or after January 1, 2025 by an employer estab-
lished or with a permanent establishment in Luxembourg;
and

3. The employee remains with the same employer for the

entire year.

In the event of a change of employer, the employee is no
longer eligible for the exemption of the young employee bonus.
The incentive is available for up to a maximum of five years.

5. Income from Pensions and Annuities

Pension income includes:*’
(1) Pensions paid by the Social Security Institution;

(i1) Private pensions paid by a former employer (unless
they are paid out from a qualifying supplementary pension
scheme within the meaning of the Law of June 8, 1999 on
supplementary pension schemes);

(iii) Life or other annuities paid by insurance companies;

(iv) Life annuities purchased against the sale of an asset;
and

(v) Private annuities fixed by notarial deed or by Court de-

cision.

Pensions deriving from a former activity and paid by the
Social Security Institution or a former employer are subject to a
wage tax (see X.E.l.a., below). Lump-sum pensions qualify for
a lower tax rate (see X.D.5.d., below). Private pensions and an-
nuities are taxed by way of assessment. Alimony to which the
recipient is entitled under civil law is not taxable income.

6. Income from the Investment of Capital

Income from capital includes:*"

(i) Dividends from shares and participating certificates in
entities subject to corporate income tax;

(i) Profit-sharing income received by a silent partner in a
business entity. The tax authorities are of the view that this

SOLIR, Art. 96.
SLIR, Art. 97.
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also includes profit participating interest on loans granted
to a Luxembourg business entity;

(iii) Interest from bonds or any other kind of money claim
with a credit institution or a private debtor (for example,
deposits, savings accounts, loans, mortgages or annuity
charges);

(iv) Discounts on bills including treasury bonds; and

(v) Payments in lieu of or for the assignment of any such

income.

The following receipts are not regarded as income from
capital:

(i) Freely allocated stock if the existing share value is re-

duced proportionally; and

(i1) Payments out of a company’s assets on its liquidation.

Zero coupon bonds are deemed to generate interest
amounting to the difference between cost and face value, which
is taxable in the year of sale or reimbursement.

It should be noted that interest that has been subject to the
20% domestic withholding tax on interest on savings accounts
is exempt from income tax to the extent not derived from a
business activity according to the Relibi Law (see XIV.C.3.b.,
below).

Capitalized income from undertakings for collective in-
vestment in transferable securities (UCITS) or alternative in-
vestment funds is treated as a capital gain.

Half of the dividends obtained from companies resident
within the EU and regularly subject to corporate income tax,
and from other companies resident in a country with which
Luxembourg concluded a tax treaty and which are subject to
corporate income tax comparable to the Luxembourg corporate
income tax, are exempt.

7. Income from Renting and Leasing

Rental income includes:*
(1) Income from the renting of real property;

(ii) Income from the renting and leasing of movable assets;
and

(iii) Income from the assignment of the use of intangible

property (royalties, copyrights, etc.).

The Budget Law for fiscal year 2017, dated December 22,
2016, has abolished the inclusion in income of the rental value
of an owner-occupied dwelling and of a dwelling put at the dis-
posal of a relative free of charge.

8. Capital Gains

Luxembourg has no specific capital gains tax. Proceeds
from the sale of assets invested in a business or a professional
undertaking are included in business or professional income.
Capital gains on private assets are included in taxable income
as “Miscellaneous Income.”™*’

“2LIR, Art. 98.
SLIR, Art. 99.
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Aggregate capital gains on private assets in excess of 500
euros are taxable. A distinction is made between speculative
and nonspeculative gains.

a. Speculative Gains

Speculative gains** are taxable at an individual’s marginal
tax rate. Gains on the sale of private property are defined as
“speculative” if:

(1) The property is real property that was held for less than
two years (five years as of 2025);*

(i1) The property is a movable asset that was held for less
than six months; or

(iii) The sale precedes the purchase of the property.
b. Capital Gains Other than Speculative Gains

The income tax on capital gains is mitigated by a number

of relief provisions where the gains are realized on:**

(1) Real property sold two years or more after acquisition

(as of 2025: five years or more);"’

(ii) The sale of a taxpayer’s private home. Such gains are
tax-exempt (see X.D.8.c., below);

(iii) As of 2024: the sale of real estate by individuals to the
state, municipalities or syndicates thereof, or to the Fonds

du Logement; such gains are tax exempt;"* or

(iv) Substantial shareholdings sold six months or more
after acquisition. A shareholding is “substantial” where
more than 10% of a company’s nominal paid-up stock is
held by one shareholder together with his or her relatives
at any time during the five years preceding the sale. Capi-
tal gains on a shareholding of 10% or less are not taxable
if the shares are sold six months or more after acquisition.

The capital gain (before tax) is reduced as follows:

(i) Monetary inflation is eliminated by increasing the pur-
chase price by official coefficients. The coefficients are
adjusted every two years to the cost-of-living index.

(i) By a personal deduction of 50,000 euros, available
once every 10 years. The deduction is doubled for taxpay-
ers filing jointly.

The tax on a non-speculative gain is levied at half an in-
dividual’s average income tax rate. In the case of sales of real
property made in calendar year 2024, the tax is levied at a quar-
ter of the individual’s average income tax rate.

9. Digital Assets

While existing Luxembourg tax law does not include any
specific provisions related to digital assets, they are covered by
the general tax rules. Cryptocurrencies are not considered to
be legal tender, whose value would be supported by a central
bank. For tax purposes, they are therefore not considered cur-
rency, but rather intangible assets.

BLIR, Arts. 99(1) and 99 bis.

“SLaw of May 22, 2024, art. 16 first point.
“OLIR, Arts. 99(2), 99 ter, 100 and 101.
BT Law of May 22, 2024, Art. 17.

“SLaw of May 22, 2024, Art. 19.
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For tax purposes, income, losses, and expenses resulting
from transfer transactions (i.e., disposals and exchanges) of
digital assets are considered as either income from a “trade or
business,” or alternatively as capital gains. As such, income
losses and expenses related to digital assets are treated accord-
ingly. Income and expenses from mining activities, i.e., the cre-
ation of cryptocurrencies, is systematically considered to be in-
come from a “trade or business.””

Income and expenses related to the creation of non-fun-
gible tokens (NFTs) constitute, for tax purposes, income from
“independent personal services.”

A taxpayer that has expenses in this industry activity is
obliged to maintain a coherent and continuous record of acqui-
sition dates (or creation dates, in the case of mining) and acqui-
sition prices. In situations in which it is difficult or impossible
to determine the acquisition price, the weighted average price
method must be applied to determine the acquisition price.*’

On March 9, 2023, Luxembourg implemented the
Blockchain IIT Law (officially published on March 17, 2023),
amending, among others:

(i) The Law of August 5, 2005 on financial collateral
arrangements, as amended (the “Financial Collateral
Law”); and

(i1) The Law of April 5, 1993 on the financial sector, as
amended (the “Financial Sector Law”).

The Blockchain III Law redefined the concept of “finan-
cial instruments” set out in the Financial Sector Law to incor-
porate EU Regulation 2022/858 on a pilot regime for market
infrastructures based on distributed ledger technology (DLT).
Accordingly, the definition of “financial instruments” was re-
vised to include DLT financial instruments. This change took
effect on March 23, 2023, coinciding with the commencement
of the EU DLT Pilot Regime.

A financial instrument issued using DLT is a type of digi-
tal (or crypto) asset. DLT is the technological system of infra-
structure and protocols by which transactions in various digi-
tal assets can be recorded, stored, and updated simultaneous-
ly across a networked database for security, based on crypto-
graphic techniques, such as blockchain technology. It is used
primarily in finance in relation to crypto assets, i.e., the digi-
talization of financial services. It has not yet been extended to
include digital representations of traditional currencies, though
work on the issuance of central bank digital currencies (or CB-
DCs) is underway.

Adhering to the principle of technological neutrality, the
EU DLT Pilot Regime modified Directive 2014/65/EU on mar-
kets in financial instruments to include DLT financial instru-
ments within the definition of “financial instruments” (Article
18 of the EU DLT Pilot Regime).

The Blockchain III Law also amended the Financial Col-
lateral Law to specify that book-entry transferable financial in-
struments now include “financial instruments registered or ex-
isting in securities accounts held within or through the secured
electronic registration mechanisms, including distributed elec-
tronic ledgers or databases.” This amendment became effective

49 Circular LIR no. 14/5 99/3, 99bis/3 of July 26, 2018.
a0 g
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when the Blockchain III Law came into force, i.e., on March
17, 2023.

D. Allowances, Deductions, and Credits

Deductions available to individuals are grouped as fol-
lows:

(i) Income-related expenses and allowances specifically
defined for each of the eight categories of income (see
X.D.1. to 8., below);

(i1) Expenses of a private nature (see X.D.9. to 11., below);
and

(iii) Tax credits (see X.D.12., below).

1. Allowances with Respect to Business Income

a. Business Expenses
The rules described under VI.B.4. to 8., above, apply.
b. Allowances for Discontinuance of Business

The following allowances for the discontinuance of a busi-
ness are available:

(1) Liquidation proceeds before tax are reduced by a lump-
sum deduction of 10,000 euros. The lump-sum deduction
is 25,000 euros where the proceeds include a capital gain
on premises or landed property. (The allowance cannot ex-
ceed the capital gain.)

(i) The book value of immovable business assets is reval-
ued by reference to official coefficients to account for in-
flation.

(iii) A capital gain in excess of lump-sum deductions is
taxed at half the individual’s global tax rate.

(iv) Excess losses may be carried forward if they cannot be
offset against an individual’s other income.

2. Allowances with Respect to Farming and Forestry
Income

a. Deductible Expenses

Allowances with respect to farming and forestry income
are basically the same as those with respect to business in-
come™' (see X.D.1., above), unless the farmer concerned can
avail himself or herself of the simplified flat rate method to de-

termine his or her taxable income.*”
b. Reduced Tax Rate

Profits on wholesale liquidations or mass fellings necessi-
tated by chance events may be taxed at one-quarter of the tax-
payer’s global tax rate.

“'LIR, Art. 64.

21 IR, Art. 64 bis; RGD of July 26, 1986, instituting a simplified method
of determining profits and LIR Circular no. 108 of July 8, 1987, “Introduction
of a simplified method of determining agricultural and forestry profits.”
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3. Allowances with Respect to Income from
Independent Services

a. Self-Employed Professionals

(1) Deductible Expenses

Where the taxable income is determined using a proper
bookkeeping system, deductible expenses are the same as for
businesses (see VI.B.4., above).

(2) Discontinuance of the Professional Activity

The allowances with respect to liquidation proceeds are
the same as for businesses, as discussed at X.D.1.b., above.

b. Board Members and Statutory Auditors

The special tax of 20% on directors’ fees (see X.E.1.b.(1),
below) is credited against the Luxembourg income tax liability
of such board members and statutory auditors. Income-related
expenses such as traveling costs, advisors, fees, etc., are de-
ductible to the extent they are not reimbursed by the company.

4. Allowances with Respect to Employment Income

a. Deductible Expenses

The following income-related expenses are deductible:*

(1) The expenses of commuting between home and place
of work;

(i1) The cost of membership in professional associations;
(iii)) Moving expenses (under restrictive conditions);

(iv) The cost of professional tools, clothes, periodicals,
books, training courses and home computers (fully related
to employment duties), and home office expenses (fully
related to employment duties); these are deductible to the
extent they exceed the flat minimum allowance; and

(v) Expenses other than income-related expenses:
» Compulsory social security contributions; and

* A number of private expenditures defined as “special
expenses” (see X.D.9., below).

b. Lump-Sum Allowances with Respect to Salaries

Standard allowances are automatically taken into account
for purposes of wage tax withholding, as follows:

(1) A deduction of 540 euros concerning professional ex-
penses related to the employment income category.

(ii) An individual mileage allowance of up to a maximum
of 2,574 euros where the distance between the taxpayer’s
home and the taxpayer’s workplace is more than 26 units
(i.e., kilometers in straight line).

(iii) A minimum deduction of 480 euros for “special ex-
penses” (see X.D.9., below).

(iv) An “extraprofessional” abatement of 4,500 euros, giv-
en in addition to twice the lump-sum deductions listed

*SLIR, Arts. 105 and 105 bis.
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above in (i)—(iii), where both spouses/partners earn in-
come from employment.

c. Tax-Exempt Compensation

A number of payments made by an employer are not re-
garded as taxable compensation:***

(i) The employer’s component of social security contribu-
tions;

(i) Refunds of duly supported professional expenses laid
out by the employee;

(ii1) Overtime surplus (under conditions);
(iv) Anniversary gifts up to specified limits;

(v) Dismissal indemnities, as laid down under (a) labor
law, (b) decreed by a Court or (c) agreed by the parties.
For (b) and (c), the exemption is limited to 12 times the
monthly minimum social wage for nonqualified workers
(as set on January 1 of the relevant tax year); and

(vi) Subject to certain conditions, tax-free indemnities of
up to 12 times the monthly minimum social wage for non-
qualified workers (as set on January 1 of the relevant tax
year) per employee in compensation for collective dis-
missal on the discontinuance of the employer’s business.

Some benefits in kind are tax-free within defined limits
(see X.C.4.c., above).

d. Reduced Tax Rates

Lump-sum compensation relating to a period other than
the tax year (for example, salaries in arrears, severance pay,
and dismissal indemnity) qualifies as “extraordinary” income
and may be taxed, upon approval of the wage tax authorities, at
a reduced rate of a maximum of 21.8%.

e. “Impatriate” Tax Regime

The Impatriate Tax Regime was introduced by the Law of
December 19, 2020 under Article 115, 13b. LIR.

From its introduction until the fiscal year 2024, qualifying
expenses and allowances paid by a Luxembourg employer in
connection with the secondment or recruitment of an “impa-
triate” worker into Luxembourg did not constitute employ-
ment income or benefits in kind for the impatriate worker. This
means that reasonable, assignment-linked benefits were tax-ex-
empt to the employee.

Under Article 115, 13b. LIR, an impatriate worker could
be either a worker who was seconded to a Luxembourg com-
pany belonging to an international group or who was recruited
from abroad by a Luxembourg company.

Subject to restrictive conditions in relation to the impatri-
ate worker (i.e., with respect to his or her duties, professional
experience, salary level, etc.) and the company (with respect to
the number of its impatriate workers, etc.), Article 115, 13b.
provided a detailed list of “exempt” assignment-linked bene-
fits, including:

(1) One-off expenses linked to the move itself (for exam-
ple, travel costs);

*“LIR, Art. 115.
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(ii) Expenses incurred to buy new furniture, including ap-
pliances, for the impatriate worker;

(iii) Standard expenses linked to the expatriation, includ-
ing housing expenses (provided the impatriate worker re-
tained a residence in the country of origin; otherwise, only
the additional costs are covered) and tax equalization, up
to the lower of 50,000 euros (80,000 euros for couples) or
30% of the impatriate worker’s total annual fixed remu-
neration;

(iv) Schooling costs for the children of the impatriate
worker or his or her partner;

(v) A cost-of-living allowance subject to certain limits;
and

(vi) One-half of the inpatriation premium, capped at 30%
of the worker’s annual gross remuneration before the ad-
dition of benefits in cash or in kind.

Starting from the 2025 tax year, the Luxembourg impa-
triate regime has been revised to introduce a straightforward
50% tax exemption on the annual gross remuneration (ex-
cluding benefits in kind and most fully or partially exempt
cash allowances) of eligible employees relocating to Luxem-
bourg. This exemption applies to gross annual salaries of up to
400,000 euros; any amount above this threshold remains fully
taxable. As previously, the regime remains available until the
end of the eighth year following the employee’s start date in
Luxembourg, subject to continued compliance with the applic-
able conditions.

Employees who are currently benefiting from the former
impatriate regime may continue to do so, provided they contin-
ue to meet its conditions. However, they may choose to switch
to the new regime by notifying their employer, which may be
advantageous, particularly for those whose compensation con-
sists largely of an impatriation bonus. Under the former regime,
such bonuses were 50% exempt but limited to 30% of the annu-
al gross salary, whereas the new regime offers a broader 50%
exemption on gross remuneration, subject to a cap of 400,000
euros.

The switch to the new regime is made through the employ-
er’s annual tax reporting to the Luxembourg authorities and is
irrevocable. By January 31 of each year, the Luxembourg em-
ployer must provide the tax authorities with a list of the im-
patriate workers it employs, other than employees who have
irrevocably opted for the transition to the current impatriate
regime. Failure to respect to report by this deadline will lead to
revocation of the impatriate regime.

Once switched, employees may benefit from the new
regime until the end of the eighth year following their initial
employment start date in Luxembourg, assuming continued
compliance. For example, an employee who began benefiting
from the former regime in 2023 and opts into the new regime
starting in 2025 would remain eligible under the new terms un-
til the end of 2031.

5. Allowances with Respect to Pensions

a. Deductible Expenses

The following expenses are deductible:
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(i) All income-related expenses;

(i1) Compulsory social security contributions; and

(iii) Expenses registered on the pension tax card (see
X.E.1.a., below).

b. Lump-Sum Deductions

The following lump-sum deductions also are available:

(i) A minimum of 300 euros is deducted where income-re-
lated expenses are less than this amount; and

(i) A minimum of 480 euros is deductible for “special ex-
penses” (see X.D.9., below).

c. Tax-Exempt Pensions

Alimony received by persons entitled to maintenance un-
der the Civil Code is not regarded as taxable income.

Annuities settled for a one-time valuable consideration
(for example, the sale of an asset) are 50% tax-exempt.

Pensions paid out of an employer qualifying supplemen-
tary pension scheme within the meaning of the Law*” are tax

exempt.
d. Reduced Tax Rates

A lump-sum payment in lieu of a pension is taxable at half
the recipient’s average tax rate. (A capital sum paid by an in-
surance company in settlement of a policy of life insurance is
tax-free.)

6. Allowances with Respect to Investment Income

a. Deductible Expenses

Deductible expenses include: financing interest; bank
commissions; safe-deposit box rentals; fees to agents, advisors,
and counsel; traveling costs; and all other income-related ex-
penditure.

b. Lump-Sum Deduction

The following lump-sum deductions are allowed:

(1) A minimum of 25 euros (50 euros for taxpayers filing
jointly) is deducted where investment-related expenses are
less than this amount; and

(ii) Capital income (for example, interest derived from de-
posits or savings accounts, dividends, etc.) is reduced by
1,500 euros (3,000 euros for taxpayers filing jointly). Sav-
ings related to the future acquisition of a private dwelling
are fully tax-exempt.

7. Allowances with Respect to Rental Income

a. Deductible Expenses
The following expenses are deductible from rental income:
(i) Cash expenses of current maintenance and upkeep;

(i1) Financing interest without any limit for rented out real
property and with specific limits for the taxpayer’s main

*3Law of June 8, 1999 on supplementary pension schemes.
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residence (financing interest in relation to the taxpayer’s
secondary residences are not tax deductible); and

(iii) Acquisition costs (including real estate transfer tax
and notary’s fees, but excluding the value of land), as well
as the costs of substantial improvements, which must be
written off at an annual rate of 1.5% to 3%, depending
on the age of the construction, increased to 2% to 4% if
duly substantiated by the taxpayer.”® A rate of 2% is ap-
plied to residential buildings destined for the rental mar-
ket. For a maximum of two such buildings, the rate is in-
creased to 4%, if they were acquired or constructed less
than five years prior to the applicable tax year. Investments
in the energy sustainability of real estate made less than
nine years prior to the applicable tax year may be depreci-
ated at a rate of 6%.

b. Lump-Sum Deduction

Depreciation, upkeep, and miscellaneous expenses may be
deducted as a lump-sum of 35% of gross rentals, limited to a
yearly deduction of 2,700 euros, if:

(i) The taxpayer expressly opts for this lump-sum deduc-
tion;
(ii) The building concerned is more than 15 years old; and

(iii) The premises are not used for professional purposes.
¢. Reduced Tax Rate

Lump-sum rentals relating to a period other than the tax
year (for example, rentals in arrears) are taxable at half the tax-
payer’s average tax rate.

Note: In the case of a private dwelling (i.e., the main res-
idence of an owner) only the interest on mortgage loans or by
annuities payable for the acquisition of the dwelling are de-
ductible. The maximum deductible amount for both items de-
pends on the date of acquisition and ranges from 1,000 euros to
2,000 euros per family member.*’

d. Special Real Estate Allowances

A tax credit of 20,000 euros is available to individuals
(40,000 euros per couple) who, over the period of January 1,
2024, and June 30, 2025, invest in a new residential rental prop-
erty for a rental term of more than two years.**

Furthermore, a special construction allowance is available
for taxpayers who earn rental income and invest in new residen-
tial rental properties, in connection with construction contracts
signed between January 1, 2024, and June 30, 2025. The tax-
payer can take a special deduction equal to 4% of the deemed
amortization of the asset (i.e., the building) in the year it is com-

“OLIR, Art. 106, al. 3 and 4 and RGD of November 19, 1999, Art. 2, as
modified by RGD of December 13, 2024.

“LIR, Art. 98(1) 5 and RGD of July 12, 1968, concerning the determina-
tion of the rental value of property occupied by the owner, or occupied at no
charge or by virtue of a life estate or legal right (RGD concernant la fixation
de la valeur locative de I’habitation occupée en vertu du droit de propriété ou
occupée 4 titre gratuit ou en vertu d’un droit de jouissance viager ou legal).

“SLIR, Art. 129, and Circular LIR no. 129¢/1 of May 30, 2022, replaced
by Circular LIR no. 129¢/1 of January 9, 2024 for 2023 and subsequent tax
years. Allowances claimed under Arts. 127, 127bis and/or 129b reduce the al-
lowance under Art. 129e.
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pleted and for the following six years, subject to an annual cap
of 250,000 euros. This special deduction cannot be taken to-
gether with the tax credit discussed above.*’

8. Allowances with Respect to Capital Gains

a. Speculative Gains

Gains on speculative transactions involving real property
that is not the principal residence of the taxpayer*” and that was
held for less than five years”' (see X.C.8.a., above) may be re-
duced only by incidental costs, acquisition costs (the cost of
a notarial deed, registration duties, etc.), and maintenance and
improvement expenses.

Gains on speculative transactions on movable assets that
were held for less than six months may only be reduced by in-
cidental costs and acquisition costs (banking costs, etc.). Spec-

ulative losses are deductible from speculative gains only.
b. Non-speculative Capital Gains

The taxable amount of certain non-speculative capital
s . .
gains,”” i.e., gains realized on the sale of real property after a
period of more than five years™ after acquisition and gains re-
alized on the sale of shares more than six months after acqui-
sition, provided the shareholding represents more than 10% of
the stock of the company concerned, are reduced, after the de-

duction of incidental costs and subject to the following:

(i) The purchase price is revalued by reference to official
coefficients that are updated every two years;

(ii) The net capital gain before tax is reduced by a lump-
sum deduction of 50,000 euros (100,000 euros in the case
of taxpayers filing jointly); this deduction is available once
every 10 years; and

(ii1) The balance is taxed at one-half of the taxpayer’s av-
erage tax rate.

c. Tax-Exempt Capital Gains

Gains arising on the following capital assets are tax-free:

(i) Shares sold more than six months after acquisition, pro-
vided the shareholding does not represent more than 10%
of the stock of the company concerned; and

(i) Other movable assets sold more than six months after

acquisition.

A gain on the sale of a taxpayer’s private dwelling is tax-
free if:

(1) The taxpayer has occupied the premises since acquisi-
tion or for at least five years before the sale; or

IR, Art 129f introduced by Law of May 22, 2024, as amended by Law
of April 4, 2025, Art. 4. Allowances claimed under Arts. 127, 127bis, 1229b
and/or 129e reduce the allowance under Art. 129f.

“LIR, Art. 99 bis. See Administrative Tribunal 18 July 18, 2022, no.
45543 and 45583: the main requirement for a principal residence is the occu-
pation of the residence.

“ILIR, art. 99 bis (1) 1.a., as amended by law of April 4, 2025, Art. 1. For
real property sold until June 30, 2025, the relevant term is two years.

BILIR, Arts. 99 ter and 100.

3 For real property sold until June 30, 2025, the relevant term is two years
(LIR, Art. 99 ter (1), as amended by law of April 4, 2025, Art. 2.
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(ii) The taxpayer has to move for professional or family
reasons.

d. Rollover of Capital Gains

The tax on a capital gain may be deferred by rolling over
the taxable gain against the cost of a newly-acquired replace-
ment building used as accommodation or real property used for
farming or forestry.***

The tax on capital gains may also be deferred in the case of
share-for-share exchanges, as discussed in VLB.3.c., above.*”

e. Step Up for New Luxembourg Residents

The Law of December 18, 2015, introduced the “step up”
mechanism for individuals who transfer their tax residence to
Luxembourg.

In case of sale of a substantial shareholding (i.e., more
than 10% of the share capital of the company), the capital gain
realized will be calculated on the difference between the sale
price and the market value of the shares on the date the taxpay-
er became resident in Luxembourg (and not the historical value
of the shares on the day of acquisition).

Luxembourg therefore waives its right to tax the unreal-
ized capital gain accumulated in the former state of residence.

To prevent abuses, it is foreseen that this mechanism is not
applicable if, before the date of the transfer of residence to Lux-
embourg, the taxpayer was resident in Luxembourg for more
than 15 years, then nonresident for less than five years.

This new provision applies for capital gains realized after
December 31, 2015.

9. Private Recurring Expenses

Deductible expenses that are not related to income, re-
ferred to as “special expenses,” are exhaustively enumerated in
the law."*

a. Pensions and Annuities Payable in Consideration of
a Contract or a Judicial Deed

Pensions settled by notarial deed or by a court decision
and payable to persons other than those entitled to alimony un-
der the Civil Code are fully deductible.

Alimony paid on divorce by mutual consent to a former
spouse is deductible up to an amount of 24,000 euros per an-
num.

Annuities payable against the acquisition of an asset are
deductible at the rate of 50%.

b. Debt Interest

Interest on personal loans for financing the purchase of
movable property or consumer goods is deductible up to an
amount of 672 euros per annum (this ceiling is a combined ceil-
ing with that for insurance premiums — see below), increased
by the same amount for each family member.

SYLIR, Art. 54.
SSLIR, Art. 102(10).
#OLIR, Arts. 109 to 114.
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c. Insurance Premiums

Voluntary contributions to social security that continue to
be made in the absence of income subject to compulsory con-
tribution are 100% deductible.

Premiums paid to Luxembourg insurance companies are
deductible up to a maximum of 672 euros per annum for each
family member (this ceiling is a combined ceiling with that for
interest on debt — see above). Deductions are available for the
following insurance premiums:

(1) Life insurance if duration to maturity exceeds 10 years;

(i1) Death, accident, old age, sickness, disability, and un-
employment insurance; and

(iii) Insurance for civil liability against third parties.

An additional deduction is available for four specified
types of insurance contracts:

(1) Death insurance as security for a loan for the taxpayer’s
own private or professional premises;

(i1) An old-age surplus pension payable monthly starting at
age 60 or after 10 years of premium payments, whichever
is later; the deduction is for up to 3,200 euros (January 1,
2017 onwards);

(iii) A daily sickness indemnity insurance underwritten by
independent professionals; and

(iv) Employee benefit insurance initiated by the employer.

A deduction of 1,200 euros is available for employees
making personal contributions to a qualifying supplementary
pension scheme"’ implemented by their employer.

d. Building Savings

Payments to recognized building-loan associations for the
acquisition or alteration of a taxpayer’s own dwelling are de-
ductible up to a maximum of 1,344 euros per family member.

Comment: The expenses described under a. through d.,
above, are deemed to be covered by a minimum deduction of
480 euros per annum (doubled for taxpayers filing jointly if
both spouses/partners work), if the actual expenses amount to
less than this amount.

e. Compulsory Social Security Contributions

Contributions paid to the Luxembourg Social Security In-
stitution are deductible up to the full amount paid. (See the
Worksheets.)

Contributions paid to foreign social security institutions,
in line with EU regulations or bilateral social security conven-
tions, are fully deductible from Luxembourg income.

f. Gifts

Gifts to Luxembourg and EEA institutions recognized as
being in the public interest are deductible if the total gifts ex-
ceed 120 euros per annum per donor, and to the extent the total
amount does not exceed the lesser of:

*7Within the meaning of the Law of June 8, 1999, on supplementary pen-

sion schemes.

A-100 10/01/2025

© 2025 Bloomberg Industry Group, Inc., Arlington, VA
ISBN 978-1-63359-134-9

(i) 20% of taxable income; or

(ii) One million euros.

Gifts to EEA institutions may be subject to administrative
requirements in the form of a standard certificate to be complet-
ed by the taxpayer.

g. Loss Carryover

Losses incurred with respect to business activities, farming
and forestry, or independent services, are deductible from in-
come derived in subsequent years until entirely absorbed, pro-
vided the losses are calculated using a proper book-keeping
system. Only the person who has suffered the loss can deduct
it.

10. Deductions for Extraordinary Charges

a. Expenses Related to Exceptional Hardship

Exceptional hardship expenses are allowed as deductions
only:**

(i) If they are unavoidable and are not incurred by the ma-
jority of taxpayers (for example, expenses attributable to
illness, accident, disability, lawsuit or forfeiture, or alimo-
ny paid to family members entitled to maintenance); and

(i1) To the extent they exceed a specified percentage of the
individual’s income (these percentages are defined with
respect to family charges and range from 0% to 10% of
taxable income).

Standard allowances are available for disability, the sup-
port of ancestors, child care and domestic help.*’

b. Allowances for Extraordinary Child-Related Charges

Extra relief is available to taxpayers living alone. Specif-
ically, alimony or education costs borne by a taxpayer for the
taxpayer’s children under age 21 at the beginning of the tax
year (who are not engaged in study on a full-time basis) who
are part of another taxpayer’s household may be deducted up to
a maximum amount of 5,424 euros since January 1, 2025 (pre-
viously 4,422 euros) per year per child.

11. Investment Incentive

For tax years before 2021, investment incentives were pro-
vided in the form of venture capital certificates." The face
value of negotiable investment certificates issued to the share-
holders of resident companies that have as their sole purpose
the financing of venture projects in Luxembourg could be set
off against taxable income to the extent of 30% of taxable in-

come.*'

“SLIR, Art. 127.

*YLIR, Arts. 127, 127bis and 129b. There are limitations on the extent to
which these allowances can be aggregated.

407 aw of April 3, 1989, as amended.

41 Until the end of 2013, similar investment certificates were available for
investments in companies with the sole purpose of engaging in audio-visual
projects.
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The venture capital investment certificates regime intro-
duced in 1993* was repealed with effect from January 1,
20214

12. Tax Credits

a. Credit for Domestic Income Tax

Wage tax, pension tax, withholding tax on dividends,
withholding tax on director’s fees and prepaid tax installments
are creditable against domestic income tax payable. Effective
January 1, 2015, the withholding tax is no longer refundable.*

b. Credits in Lieu of Allowances

Individuals can benefit from four attributable or refund-
able tax credits in lieu of the former wage, pension, single-par-
ent, business income and farming and forestry tax allowances
now abolished, as set out in (1) to (4), below.

(1) Tax Credits for Employees

Taxpayers entitled to income from an occupation in Lux-
embourg and holding a tax card are eligible for the employee
tax credit, as well as the so-called “CO, tax credit.”*® These
credits are granted once, based on the overall income allocated
to the taxpayer. With effect from January 1, 2025, the employ-
ee tax credit is between 300 euros and 600 euros and the CO,
tax credit is 192 euros per annum where annual income is be-
tween 936 euros and 11,265 euros. For income between 11,266
euros and 40,000 euros, the employee tax credit is 600 eu-
ros and the CO, tax credit is 192 euros per annum. For annu-
al income between 40,001 euros and 79,999 euros, the credits
range from O euro to 600 and 168 euros, respectively, depend-
ing on the amount of annual income. Neither credit is granted
to employees with income below 936 euros and income above
80,000 euros. The credit is paid by the employer during the tax-
able year to which it corresponds.

Also, low- to moderate-income earners benefit from a tar-
geted tax relief known as the Minimum Social Wage Tax Cred-
it (“CISSM”).** This monthly credit is designed to support em-
ployees whose taxable income stems from employment gov-
erned by Luxembourg’s tax jurisdiction. Eligible individuals
must be affiliated with a recognized social security scheme and
possess a valid tax card. The credit amounts to 81 euros per
month for gross monthly salaries ranging from 1,800 euros to
3,000 euros, with a gradual reduction for earnings up to 3,600
euros, beyond which the credit is no longer granted. For part-
time workers or those not employed the full month, the credit is
adjusted proportionally. Employers are responsible for apply-
ing the credit through payroll deductions, though specific pro-
visions exist for temporary workers or those under special tax
regimes. The CISSM plays a key role in easing the tax burden
on lower-income households, promoting greater equity within
the wage system.

21 aw of December 22, 1993, Art. VI, as amended.

“Law of December 19, 2020, Arts. 20 and 58.

““LIR, Art. 154, para. 6a.

“SLIR, Art. 154 quater; Circular L.LR., n°154 quarter/1 of May 25, 2021;
Circular L.I.R n°15 ter/1, 154 quater/2, 154 quinquies/2 of May 25, 2021.

“CLIR, Art. 139 quater.
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Finally, employees who receive additional pay for over-
time hours actually worked may qualify for the Overtime Tax
Credit (“CIHS™),”" a fiscal measure aimed at reducing the tax
burden on such supplemental income. This credit is available to
individuals whose right of taxation lies with Luxembourg un-
der applicable tax treaties and who are not civil servants or pub-
lic-sector trainees covered by specific statutes. To be eligible,
the taxpayer must also be affiliated with a recognized social
security scheme and receive overtime pay that is fully exempt
from taxation under article 115, provided it results from actual
work performed. The CIHS applies only once to the total gross
amount earned through overtime in a given year. The amount
of the credit depends on annual gross overtime earnings: it is
not granted if earnings are below €1,200, increases linearly be-
tween 1,200 euros and 4,000 euros, and is capped at 700 eu-
ros per year for earnings above 4,000 euros. The credit is ei-
ther deducted from the taxpayer’s income tax or refunded af-
ter the end of the tax year by the tax authority. This measure
serves as a financial incentive for employees working addition-
al hours and supports fair compensation within Luxembourg’s
tax framework.

Employers paying the employee tax credit and the single
parent tax credit are allowed to set off the credit granted against
wage taxes withheld or request a refund of the tax credit ad-
vanced, as the case may be, as set forth by regulation.

(2) Tax Credits for Pensioners

Taxpayers entitled to pension allowances in Luxembourg
and holding a tax card are eligible for a pensioner tax credit,
as well as the CO, tax credit.*” The tax credit is granted once,
based on the overall income allocated to the taxpayer. The
amounts of these credits are equal to the amounts of the credit
for employees, i.e. with effect from January 1, 2025, the pen-
sioner tax credit is between 300 euros and 600 euros and the
CO; tax credit is 192 euros per annum where annual income
is between 936 and 11,265 euros. For income between 11,266
euros and 40,000 euros, the pensioner tax credit is 600 euros
and the CO, tax credit is 168 euros per annum. For annual in-
come between 40,001 euros and 79,999 euros, the credits range
from O euro to 600 and 192 euros, respectively, depending on
the amount of annual income. The credit are not available to
individuals with income below 936 euros and above 80,000 eu-
ros, no pensioner tax credit or CO, tax credit is granted. The
credit is paid by the pension fund or other debtor of the pen-
sion during the taxable year to which it corresponds. Taxpayers
receiving pension income below these amounts are not entitled
to the employee tax credit. Pension funds or the debtors of the
pension paying the pensioner tax credit and the single parent
tax credit are allowed to set off the credits granted against wage
taxes, if withheld or request a refund of the tax credit advanced,
should that be the case, as set forth by regulation.

“TLIR, Art. 154 terdecies.

*SLIR, Art. 154 quiniquies; Circular L.LR. n°154 quinquies/1 of May 25,
2021; Circular L.ILR n°l5 ter/1, 154 quater/2, 154 quinquies/2 of May 25,
2021.
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(3) Tax Credit for Single Parents

Single parent taxpayers can apply for a “single-parent tax
credit.”*” The credit amounts to 3,504 euros per annum where
annual taxable income is below 60,000 euros, regardless of the
number of children. The credit is 750 euros if income exceeds
105,000 euros. A special formula applies with respect to in-
come between 60,000 euros and 105,000 euros. The single par-
ent tax credit is refundable to the taxpayer to the extent it ex-
ceeds the tax liability (créance d’impoét) owed by the taxpayer
to the Tax Administration.

The single-parent tax credit is reduced by 50% of the total
amount of all allowances from which the relevant child benefits
to the extent these allowances do not exceed 2,712 euros per
annum or 226 euros per month.

(4) Tax Credits for Independents

Taxpayers deriving business income, farming and forestry
income or income from independent services are eligible for
the tax credit for independents as well as the “CO, tax credit”
for independents.” The tax credit is granted once, based on the
overall income allocated to the taxpayer. The credit for inde-
pendents cannot be aggregated with either the credit for em-
ployees or the credit for pensioners. With effect from January
1, 2025, the tax credit for independents is between 300 and 600
euros and the CO, tax credit is 192 euros per annum where an-
nual income is between 936 and 11,265 euros. For income be-
tween 11,266 euros and 40,000 euros, the tax credit for inde-
pendents is 600 euros and the CO, tax credit is 192 euros per
annum. For annual income between 40,001 euros and 79,999
euros, the credits range from 0 euro to 600 and 192 euros, re-
spectively, depending on the amount of annual income. For in-
come below 936, as well as income in excess of 80,000 eu-
ros, no tax credit for independents or CO, tax credit is granted.
The credit is limited to the period during which the taxpayer re-
ceives income deriving from an independent activity. The cred-
it can only be used and or received within the framework of a
final tax assessment (i.e., by filing an income tax return).

c. Credit for Descendants Ceasing to Qualify for
Dependent’s Allowance in the Preceding Two Years

A credit of up to 922.50 euros is available to a taxpayer
with a descendant who ceased to qualify for the dependent’s al-
lowance in the two preceding years provided the taxpayer’s an-
nual income is less than 71,000 euros.*”

*LIR, Art. 154 bis and 154 ter.

“OLIR, Art. 152 ter; Circular LIR n°l15 ter/1, 154 quater/2, 154 quin-
quies/2 of May 25, 2021.

4! Circular no. 123bis/1 of January 24, 2008.
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d. Credit for Specitied Luxembourg Business
Investments

A tax credit is available as an incentive for specified in-
vestments in Luxembourg businesses.””” See I1.A.2.a.(2), above.
The tax credit is extended to eligible assets used in any other
EU Member State pursuant to the decision of the Court of Jus-
tice of the European Union (CJEU) dated December 22, 2010.”

e. Credit for Foreign Income Taxes

Resident individuals are given a tax credit for withholding
taxes paid in treaty partner countries on dividends, interest, roy-
alties and other income, as provided for under the applicable
treaty.”* A unilateral tax credit is available for income taxes
paid in non-treaty partner countries”” that reduces the tax due
in Luxembourg by the amount paid in the foreign country.

The credit for foreign taxes can never exceed the portion
of Luxembourg domestic tax attributable to the foreign income
concerned. Foreign taxes in excess of the creditable amount are
deductible as expenses.

f. Energy Tax Credit

A temporary energy tax credit for independent workers,
employees, pensioners and disabled persons was introduced via
the Law of June 29, 2022, which entered into force on June
30, 2022.”° The credit of up to 84 euros is based on the gross
monthly income of the recipient and is automatically applied
on the salary slips of all employees in Luxembourg. The credit
was available until April 2023. There are ongoing discussions
about extending the relief measures in some form.

E. Rates and Calculation of Taxable Income

Three main features determine an individual’s income tax
liability:
(i) The individual’s aggregate net income from all sources;

(i1) The individual’s tax class with regard to his/her family
charges; and

(iii) The income tax rate.
1. Aggregate Taxable Income

Below is an example of the aggregation of taxable income:

Net income (= gross receipts less income-related al-
lowances) calculated separately for each one of the eight in-
come sources:

‘PLIR, Art. 152 bis.

B Circular of March 31, 2011.

YMLIR, Art. 134 bis.

*PLIR, Arts. 134 bis and 134 ter.

Y81 IR, Arts. 154 sexies to octies and Law of September 12, 2003 (as
amended).
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— business

— farming and forestry

— independent services

— employment

— pensions

— renting and leasing

— investment

— sundry services and capital gains
Total net

Less “special” and “extraordinary”
expenses and investment incentives ( )

Adjusted taxable income

a. Wage Withholding Tax

Salaries and pensions are subject to a withholding tax on
wages that includes both income tax and social security con-
tributions. In the case of salaries, the responsibility for correct
withholding and timely payment lies with the employer paying
the salaries. In the case of pensions, the responsibility lies with
the payer of the pensions, if this is a Luxembourg public or pri-
vate entity.

The computation of the correct withholding is based on the
individual “tax cards” issued to employees and pensioners. All
personal and family data are registered on the tax card, which
must be remitted to the employer (or payer of the pension). Up-
on request, deductible expenses may be registered on the card
by the tax authorities, thus enabling the employer to account for
allowances in computing the wage tax.

The tax withheld is a prepayment of the individual income
tax. Where a taxpayer has no further income, the salary or pen-
sion tax is normally the final tax. A tax return, however, must
be filed if:"”’

(1) The amount of the taxable salary (or pension) exceeds
100,000 euros per annum;

(i1) Two or more salaries (or pensions) are earned and their
aggregate amount exceeds 36,000 euros per annum in the
case of married couples/partners filing jointly or 30,000
euros per annum in the case of single individuals; or

(ii1) In addition to a salary (or pension), the taxpayer has
dividend income of more than 1,500 euros per annum or
any other earnings of more than 600 euros per annum (in-
cluding treaty-exempt income).

b. Other Withholding Taxes

(1) Special Tax on Directors’ Fees

Fees paid to members of the board or to the statutory au-
ditor of a Luxembourg company are subject to a special tax of
20% to be withheld by the paying company.””* Where the com-

“TLIR, Art. 153 and RGD of December 28, 1990.
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pany bears the tax, the rate is 25% of the net fees paid. The spe-
cial tax is creditable against individual income tax.

(2) Dividends

Dividends paid by Luxembourg companies, other than
SPFs, venture capital entities, securitization entities and regu-
lated collective investment entities, are subject to a 15% with-
holding tax.”” The withholding tax applies to profit-linked dis-
tributions, including interest derived from profit-sharing bonds
or loans. The withholding tax is creditable against individual
income tax. Where the paying entity bears the tax, the rate is
17.65% of the dividends paid.

(3) Interest

Interest paid by a Luxembourg paying agent for the imme-
diate benefit of individuals resident in Luxembourg is subject
to a withholding tax of 20%.* Interest that has been subject to
this withholding tax need not be included in the taxable income
of the recipient, provided it is not received through a business
or in the context of the exercise of a liberal profession. Interest
paid by foreign paying agents in EU/EEA Member States and
certain other territories may be brought within this system if
the taxpayer himself or herself declares and pays the 20% with-
holding.

(4) Royalties

Luxembourg does not levy withholding tax on royalties
paid to nonresidents with regard to the right to use or sublicense
copyrights on artistic and literary works, or patents and trade-
marks. There is no withholding tax on rentals for tangible prop-
erty.

However, Luxembourg does impose withholding tax at a
rate of 10% on remuneration for independent activities of a lit-
erary or artistic nature, as well as remuneration for profession-
al sports activities paid to nonresidents.*" If the paying entity
bears this tax, the rate is 11.11% of the remuneration paid.

2. Tax Classes and Child Allowances

a. Classification of Taxpayers

The taxable unit is the household.”” Taxpayers are jointly
assessable with their spouses and their minor children. Majori-
ty, for this purpose, is reached at the age of 21.

For purposes of determining the final tax liability, taxpay-
ers are classified as belonging to one of three tax classes. This
classification is a way of mitigating the tax burden by taking
account of personal and family allowances. The three tax class-
es are:

(i) Tax Class 1 for single individuals not falling within
Class 1a or 2;

BLIR, Art. 152 and Decree of March 31, 1939 on Withholding Tax on
Directors’ fees (et Verordnung iiber den Steuerabzug von Aufsichtsratsvergii-
tungen).

PLIR, Art. 148.

07 aw of December 23, 2005.

*'LIR, Art. 152, sec. 1.

“LIR, Art. 119.
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(i1) Tax Class la for taxpayers who are widowed or aged
over 64 on January 1 of the tax year, or individuals with
dependents in their household (and who are not otherwise
within Class 2); and

(ii1) Tax Class 2 for: (a) jointly assessed spouses; (b) reg-
istered partners; or (c) taxpayers of the same sex married
under Luxembourg law or a foreign law (on request and,
under the conditions for (b), by means of the filing of an
annual personal tax return).*’

With effect from January 1, 2018, jointly assessed taxpay-
ers (i.e., married couples or civil partners) have the option to be
taxed separately. These taxpayers now have the possibility to
either continue to file a joint tax return or to opt for separate in-
dividual taxation. The separate taxation can take the form of a
full individualization (each item of income is allocated to each
spouse/partner and private expenses are split equally between
the spouses/partners) or an individualization with reallocation
of income (i.e., allocation made on an equal basis between the
spouses/partners irrespective of the level of their individual in-
come).

Child support is available for each minor child living in a
taxpayer’s household regardless of whether the taxpayer falls
within Class 1a or Class 2.

Comment: Individuals whose marriage is terminated by
reason of divorce or death remain in Tax Class 2 until the end
of the third tax year after the divorce or the death of their
spouse and, thereafter, fall into Tax Class 1 (or 1a).

b. Differences in Taxation of Classes 1, 1a, and 2

The general rate applies to Class 1 taxpayers; the general
rate less a sliding allowance applies to Class 1a taxpayers. The
“split” rate applies to Class 2 taxpayers, i.e., the tax rates ap-
plicable in Class 2 are the same as for Class 1 but are applied
twice to one-half of the income.

c. Child Support

Dependents who have not reached the age of 21 on Janu-
ary 1 of the tax year and who are living in the taxpayer’s house-
hold, regardless of whether they are the taxpayer’s own de-
scendants, descendants of the spouse or children taken into the
household on a lasting basis, qualify for child support.*

The allowance amounts to net tax relief of a maximum of
76.88 euros per month per child, payable on a monthly basis to
taxpayers who did not obtain this relief throughout the year to-
gether with their child social security benefits.*” The allowance
cannot produce a negative tax liability.

Child allowances are available, on the making of a claim,
as follows:

(i) Children for whom the tax allowance has expired with-
in the two years preceding the tax year qualify for a tax
bonus, which is given to the taxpayer on the making of a
claim and amounts to 922.5 euros per annum per child; and

3 Circular 3/3 — 157 bis/2 — 157 ter/3 of January 7, 2015.

““LIR, Arts. 122, 123 and 123 bis.

*51.e., child benefits paid by the Luxembourg social security regime to
private individuals subject to the Luxembourg mandatory State social security
regime.
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(ii) Dependents aged 21 and over who are pursuing full-
time vocational training and are essentially maintained by
the taxpayer, and disabled dependents aged 21 and over,
entitle the taxpayer to a child allowance subject to the tax-
payer’s making a claim annually and being able to sub-
stantiate his or her claim.

3. Tax Rate

a. Individual Income Tax Rates

The individual income tax™ is imposed at progressive
rates that depend on a taxpayer’s income bracket. The income
brackets are regularly adjusted by reference to the cost-of-liv-
ing index. The income brackets are expected to be adjusted fur-
ther for fiscal year 2025 (by two indexations equaling roughly
5%).

A previous adjustment became applicable with effect from
January 1, 2024," when the tax brackets where adjusted by
10.38% (equal to four indexations) compared with the brackets
applicable since 2017. A tax credit equal to the impact of two
index tranches (roughly 5%) was introduced with retroactive
effect from January 1, 2023 (partially) to make up for the short-
fall.

For fiscal year 2025, the income tax rates range from a low
8% on income above 13,230 euros to a high of 41% and 42%
for income above 176,160 euros and 234,870 euros, respective-
ly.

In addition, the surcharge for the employment fund for in-
dividual taxpayers is 7% for income not exceeding 150,000 eu-
ros (or 300,000 euros for joint taxpayers). For income exceed-
ing that threshold the surcharge is 9%.

In the case of a taxpayer who receives a salary or replace-
ment income (for example, a retirement pension or an unem-
ployment allowance), the tax is levied by the employer (or the
paying agent, i.e., the retirement fund, employment agency,
etc.) on the gross amount of the salary or replacement income
reduced by a rebate corresponding to the minimum social wage
for non-qualified employees (2,637.79 euros as of January 1,
2025).

For the self-employed, the tax is due on the net income re-
duced by a rebate corresponding to 3/4 of the minimum social
wage for non-qualified employees (1,978.34 euros as of Janu-
ary 1, 2025).

For investment income, the tax calculation is carried out
by the Luxembourg tax authorities at the time of the annual tax-
ation (i.e., through the filing of a Luxembourg personal income
tax return).

b. Tax-Free Brackets

Income below certain thresholds is tax-exempt. The tax-
free bracket is separately fixed for each tax class. The limits are
as follows:

(1) 13,230.00 euros per annum for single taxpayers (Class

D);

“LIR, Art. 118.
“7Budget Law 2024.
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X.F.2.

(ii) 26,500.00 euros per annum for widowed, old-aged and
single-parent taxpayers (Class 1a); and

(i) 26,500.00 euros per annum for married taxpayers
(Class 2).

F. Assessment and Filing

1. Tax Return and Assessment Formalities

Income tax is levied by way of assessment where the wage
withholding tax was not the final levy (see X.E.l.a., above).

Following a legislative change introduced by the Budget
Law 2023, with effect from the fiscal year 2022, the deadline
for filing tax returns was extended from May 31 to December
31.” While the Luxembourg tax authorities typically extended
the filling deadline to December 31, without imposing any
penalties, this change clarifies the administrative practice and
provides more legal certainty to taxpayers. Forms are sent to
the taxpayer by the tax administration.

A notice of assessment is issued to the taxpayer. The time
limit for assessment is fixed solely by the statute of limitations,
which is generally five years. Where an inaccurate income tax
return is filed, whether fraudulent or not, the statute of limita-
tions is extended to 10 years.

82023 Budget Law, Art. 3.
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In the case of a change of tax residence, two tax assess-
ments are issued in one calendar year, each constituting a sep-
arate assessment: one for a resident taxpayer (unlimited tax li-
ability); and the other for a nonresident taxpayer (limited tax
liability). No tax clearance is required for leaving the country.

Comment: Tax equalization is available for income sub-
ject to wage tax. Employees or pensioners earning annual
salary or pension of less than 100,000 euros who are not subject
to assessment by way of a tax return and who have deductible
expenses not related to this income may obtain tax equalization
by means of a simplified procedure, known as décompte an-
nuel. Under this procedure, the relevant tax office will, on de-
mand, adjust the aggregate monthly wage tax withholding to
the effective annual tax payable after taking into account the
deductible expenses.

2. Tax Payment

Tax must be paid within the month of receipt of the notice
of assessment. It is possible to postpone payment at a low in-
terest rate upon request. Where income tax liability is not so,
or is insufficiently settled by wage tax withholding, the tax-
payer must pay tax in advance based on quarterly installments
determined by reference to the tax due in the previous year.
A tax refund is paid either to the taxpayer’s bank account or
by postal money order sent to the taxpayer’s home. Jointly as-
sessed spouses are individually liable for the payment of tax
and both must sign the receipt for a tax refund.
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Xl. Taxation of Nonresident Individuals

A. Scope of Taxation

Nonresident individuals are subject to Luxembourg tax
only on their Luxembourg-source income.” The taxation of
nonresident individuals differs from the taxation of resident in-

dividuals in the following respects:*

(1) The deduction of private expenses is subject to restric-
tions in the case of nonresidents;

(i) As from January 1, 2018, married nonresident taxpay-
ers will have to fulfill some specific conditions (e.g., 90%
of their income should be derived from Luxembourg) and
they will have to report their non-Luxembourg sourced in-
come to benefit from tax under Class 2; and

(iii) Nonresidents pay tax at the ordinary tax rates, subject
to a minimum rate of 15% (except on income subject to
wage tax, i.e., salary and pension income). However, the
minimum rate of 15% cannot lead to an income tax liabil-
ity exceeding the theoretical Luxembourg income tax li-
ability that would arise from the application of tax Class
1 to the nonresident’s Luxembourg-source taxable income
increased by the upper limit of the tax-free bracket (i.e.,
increased by 13,230.00 euros per annum for Class 1).

B. Earned Income from Independent Activities

The following types of income are taxed under the heading

of earned income from independent activities:*"

(1) Business profits of a nonresident derived from:
* A permanent establishment (PE) in Luxembourg;
* The activities of a door-to-door salesman; or

* The performance in Luxembourg of a professional
sportsperson or artist;

(i1) Income from an agricultural or a forestry undertaking
located in Luxembourg; and

(iii) Income from a profession carried on from a fixed base

in Luxembourg.

The following expenses are deductible from income from
independent activities:

(i) Income-related expenses, i.e., all business expenses
generally deductible for residents and based either on reg-
ular bookkeeping or, where permitted, on a cash account-
ing method;

(ii)) Compulsory contributions to social security paid in
Luxembourg or abroad; and

(ii1) Loss carryforwards, if it can be demonstrated from
records held in Luxembourg that the losses are economi-
cally connected to the Luxembourg activity.

WLIR, Art. 2.
LIR, Arts. 157 and 157 bis.
“ILIR, Art. 156.
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C. Income Subject to Wage Tax

Pursuant to Article 156 LIR, the following are subject to
wage tax:

(1) Wages paid by Luxembourg employers; and

(ii) Pensions generated by a former personal activity car-
ried out in Luxembourg.

1. Income from Employment

Luxembourg law provides for wages to be taxable in Lux-
embourg if the relevant activity is performed or used in Lux-
embourg, or if it is remunerated by a Luxembourg public body,
unless an applicable tax treaty provides otherwise. Income
from an activity performed outside of Luxembourg on behalf
of a Luxembourg employer is exempt if it is subject to a
foreign income tax (irrespective of the existence of an applica-
ble treaty).

2. Pensions

Nonresident pensioners are taxed at source on non-quali-
fying pensions paid by a former Luxembourg employer*” or by
a Luxembourg public body, unless an applicable tax treaty pro-
vides otherwise. Private annuities paid to nonresidents are not

taxed in Luxembourg.
3. Deductible Expenses

The following expenses may be deducted from earned in-
come subject to wage tax:

(i) Income-related expenses listed under X.D.4. and 5.,
above;

(i1) Lump-sum allowances and tax exemptions listed under
X.D.4. and 5., above;

(iii) Compulsory social security contributions paid in Lux-
embourg or paid abroad on the Luxembourg income; and

(iv) Private expenses, but only up to a flat maximum of
480 euros per annum.

D. Income from Investment

Income derived from private investment in Luxembourg
includes:

(i) Income from portfolio investments or other capital as-

sets;

(i) Income from the rental of movable, immovable, and
intangible property, i.e., rents and royalties; and
(iii) Capital gains on the sale of private assets.

Nonresidents are taxable on such income as described in 1.
to 6., below, subject to any relevant provisions of an applicable
tax treaty.

1. Dividends

Dividends paid by Luxembourg entities other than un-
dertakings for collective investment in transferable securities

*2 Non-qualifying pensions within the meaning of the Law of June 8, 1999,
on supplementary pension schemes.
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(UCITS), specialized investment funds (SIFs), sociétés d’in-
vestissement en capital a risque (SICARs), securitization ve-
hicles or sociétés de gestion de patrimoine familial (SPFs) are
subject to withholding tax at the rate of 15%. Exemptions may
apply depending on the characteristics of the nonresident recip-
ients and the size of their shareholdings. In the case of nonresi-
dents, the withholding tax is a final tax.

2. Interest

The tax treatment of interest paid to nonresidents that is
not allocable to a Luxembourg permanent establishment (PE)
depends on the kind of interest paid. Interest on profit-sharing
or profit-participating bonds is subject to withholding tax at
the rate of 15% to be withheld by the Luxembourg debtor. In
the case of nonresidents, this is a final tax. All other interest
received by nonresidents is tax-free, provided it is not earned
through a business carried out through a PE situated in Luxem-
bourg.

3. Royalties

Luxembourg does not levy withholding tax on royalties as
regards the right to use or sublicense copyrights on artistic and
literary works, patents or trademarks. However, a 10% with-
holding tax is imposed on remuneration for independent activ-
ities of a literary or artistic nature, as well as for professional
sports activities.

4. Rental Income

Income from the renting of real property, equipment and
other assets, including movables, is taxable by way of assess-
ment based on progressive rates (subject to a minimum rate of
15%)* in the hands of nonresident owners if the real property,
etc. is located in Luxembourg.

5. Capital Gains on Private Assets

The sale of private property by nonresidents generates tax-
able income only if the capital gain is realized on the sale of:

(1) Real property located in Luxembourg; or

(i1) A substantial shareholding (more than 10%) in a Lux-
embourg company that is sold within six months of ac-
quisition. If a substantial shareholding is sold more than
six months after acquisition, the capital gain is taxable on-
ly if the nonresident vendor was resident for 15 years or
more and became a nonresident less than five years before
the sale. This provision does not apply to shareholdings
in (a) UCITS having legal personality, (b) SPFs, and (c)
SICARSs.

6. Deductible Expenses

Assessable investment income may be reduced by rev-
enue-related expenditure. No deduction is given where the tax
at source is the final tax. Losses on the sale of private assets
cannot be set off against income from other sources.

* However, the minimum rate of 15% cannot create an income tax liability
exceeding the theoretical Luxembourg income tax liability that would arise
from the application of Class 1 tax to the nonresident’s Luxembourg-source
taxable income increased by the upper limit of the tax-free bracket (i.e., in-
creased by 11,265 euros per annum for Class 1, as stated in LIR, Art. 118).
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E. Method of Taxation

1. Tax Rate

The same progressive income tax rates are applicable to
resident individuals and nonresident individuals (see X.E.3.,
above). The entire Luxembourg-source income of nonresidents
(except for dividends, interest, directors’ fees, independent ac-
tivities of a literary or artistic nature or professional sports ac-
tivities and, under certain circumstances, employment and pen-
sion income relating to activities carried out in Luxembourg) is
subject to assessment.

2. Classification of Nonresident Taxpayers

Although nonresidents are usually Class 1 taxpayers (see
XI.A., above), in certain circumstances they may fall into other
categories.” Thus, subject to certain conditions relating to the
type of income, nonresidents may be given allowances for the
support of dependents, as described in XI.E.2.a. to c., below.

a. Earned Income and Passive Income in Luxembourg

Passive income of a nonresident (i.e., investment income,
as discussed under XI.D., above) is taxed as if the taxpayer
were in the tax class for single taxpayers (i.e., Class 1), irre-
spective of the taxpayer’s actual family status.

Earned income of nonresidents (as described under XI.B.
and XI.C., above) may be reduced by child allowances (Class
la) and/or by wife and child allowances (Class 2), depending
on the criteria outlined in XI.E.2.b., below.

b. More than 90% of Earned Income Derived from
Luxembourg

Married nonresidents who derive more than 90% of their
household’s earned income from Luxembourg are taxed in
Luxembourg as taxpayers subject to Class 2 (see X.E.2.b.,
above). If both derive professional income from Luxembourg
source, the application of the Class 2 will lead to their joint
taxation. Married nonresident taxpayers must report their non-
Luxembourg sourced income to benefit from the tax Class 2.

c. Allowances for Dependents

Child allowances are given upon request to married non-
residents and single nonresidents who support dependents (see
X.E.2.c., above). The dependents living in the nonresident’s
household must be certified by the nonresident’s foreign mu-
nicipality of residence.

A child aged 21 or over who is completing his/her profes-
sional education must provide a school certificate or tuition fee
receipt to qualify as a dependent.

3. Withholding Taxes

a. Passive Income

Dividends and interest on certain debt instruments are sub-
ject to withholding tax.*” For nonresident recipients of such in-
come, this is a final tax.

LIR, Art. 157 bis.
MLIR, Art. 146.
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XL.E.4.

b. Directors’ Fees

Taxes withheld on fees paid to nonresident directors for
their board activities (tantiémes)* for Luxembourg companies
are creditable.

Tantieémes paid to nonresident directors are subject to the
special withholding tax at the rate of 20%. The 20% tax is cred-
itable against the final income tax due, if any.

Where fees are paid net of tax, the paying company must
withhold 25% on the net fees (by way of a gross-up). Where the
fees amount to less than 100,000 euros per annum and the non-
resident director does not derive any other Luxembourg-source
professional income,””’ the 20% (or 25% where the nonresident
director receives a payment net of withholding tax) withhold-

ing is the final tax.
c. Withholding Tax on Wages and Pensions

For taxpayers whose only income is income subject to the
wage tax, the tax withheld is normally the final tax. Otherwise,
the tax withheld under the wage tax system is considered to be
a prepayment of the final income tax liability determined by as-
sessment (see X., above).

The wage tax procedures for residents described in
X.E.l.a., above, also apply to nonresidents. However, nonresi-
dents should be particularly aware of the following aspects:

(i) Nonresidents must apply for their salary tax card to the
Luxembourg tax authorities each year. Applications must
be accompanied by a municipal certificate of residence
and family status.

(ii) In the case of part-time employees, wage tax must
be calculated on a time-apportioned basis. The liability,
therefore, remains with the Luxembourg employer.

“SLIR, Art. 152.

“"I.e., business income, income from agriculture and forestry, income
from a liberal profession, employment income, and pension and annuities from
a Luxembourg source.
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(iii) Part-time employees, employees whose family situa-
tion changes during the year (for example, as the result of
a wedding or birth) and taxpayers who change their tax
residence in the course of a year may obtain a refund of
possible excess salary tax withheld by filing a special ap-
plication called a décompte annuel with the Tax Adminis-
tration.*”

(iv) Nonresident employees or pensioners are not subject
to the minimum rate of 15%. If their Luxembourg salary
or pension is below the tax-free threshold (see X.E.3.b.,
above), no Luxembourg tax will arise thereon.

(v) Nonresident employees who do not physically perform
their professional duties in Luxembourg are, in principle,
not subject to the Luxembourg withholding tax on their

wages."”

4. Assessment of Nonresidents

Nonresidents deriving income subject to wage tax, i.e.,
salaries and pensions, must file a tax return if they exercise an
employment continuously for nine months in the tax year and

their salary exceeds:”

(i) 36,000 euros per annum in the case of single taxpayers
(Class 1 and 2); or

(i1) 30,000 euros per annum in the case of Class 1a taxpay-
ers (see X.E.1., above).

Nonresident spouses who both derive income from em-
ployment or pension income from Luxembourg may elect ei-
ther to file a joint tax return and be taxed as married taxpayers,
or to be taxed separately as unmarried taxpayers.

“*Model 163 R.
IR, Art. 136.
WLIR, Art. 153.
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Xll. Estate, Inheritance, and Transfer and Gift
Taxes

A. Inheritance Tax and Transfer Tax

Inherited property is subject to two taxes:™"'

(i) Inheritance tax (droit de succession) is due on the value
of all property inherited from a Luxembourg inhabitant;"
and

(i1) Transfer tax (droit de mutation) is due on the value of
real property located in Luxembourg that is inherited from
a non-inhabitant.

Inheritance tax is levied on the beneficiary of the net assets
inherited, after deduction of all liabilities other than the inher-
itance tax itself. Real property located abroad is not subject to
the tax, but it is included at its market value for purposes of de-
termining the value of net assets for progression purposes. The
proportion of liabilities corresponding to the value of real prop-
erty located abroad is deducted from total liabilities admitted
as a charge against the inheritance. Gifts and donations made
during the year preceding death by the deceased that have not
been subject to registration tax also are considered part of the
inheritance.

Transfer tax is levied on the market value of all inherited
real property situated in Luxembourg. No deductions are al-
lowed.

'Law of December 27, 1817, as amended.
%2 An inhabitant is defined as a person having either his or her domicile, or
the seat of his or her wealth in Luxembourg.
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Normally, assets are valued at their market value as of the
date of death. Quoted securities are valued at rates published
weekly by the government, or at stock exchange quotation on
the day of death. The value of unquoted securities must be es-
tablished by the heirs.

Inheritances passed by inhabitants to direct-line descen-
dants or to spouses are exempt from inheritance tax, except
where, under the testament, a descendant or the spouse inherits
a share that exceeds the legal share to which he or she is other-
wise entitled by more than 10,000 euros. The excess over this
threshold in such cases will be taxed.

Legacies for the foundation of scholarships with educa-
tional institutes in Luxembourg, as well as legacies left to a
member of a specified institution or organization, are exempt
from inheritance and transfer tax.

1. Tax Rates

The normal tax rates to be applied are set out below. A
standard deduction of 38,000 euros is granted to a surviving
spouse with no children. This deduction is not available with
respect to the transfer tax.

All inheritances valued at over 10,000 euros are liable to
surcharges as in XII.A.2. and 3., below.

Legacies in favor of communes, public establishments and
charitable institutions in Luxembourg are subject to a 4% in-
heritance tax or transfer tax; legacies in favor of nonprofit or-
ganizations and churches are subject to tax at the rate of 6%.
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2. Inheritance Tax

Amount of the Inheritance 2“%33{;: of 31‘;1(312%[{;2 of R(:l);tI;SIZS* Third Parties Increase
From To
Euros % % % % %o
10,000 6 9 10 15 —
10,000 20,000 6.6 9.9 11 16.5 1/10
20,000 30,000 7.2 10.8 12 18 2/10
30,000 40,000 7.8 11.7 13 19.5 3/10
40,000 50,000 8.4 12.6 14 21 4/10
50,000 75,000 9 13.5 15 22.5 5/10
75,000 100,000 9.6 14.4 16 24 6/10
100,000 150,000 10.2 15.3 17 25.5 7/10
150,000 200,000 10.8 16.2 18 27 8/10
200,000 250,000 114 17.1 19 28.5 9/10
250,000 380,000 13.2 19.8 22 33 12/10
380,000 500,000 13.8 20.7 23 34.5 13/10
500,000 620,000 144 21.6 24 36 14/10
620,000 750,000 15 22.5 25 37.5 15/10
750,000 870,000 15.6 234 26 39 16/10
870,000 1,000,000 16.2 24.3 27 40.5 17/10
1,000,000 1,250,000 16.8 25.2 28 42 18/10
1,250,000 1,500,000 174 26.1 29 43.5 19/10
1,500,000 1,750,000 18 27 30 45 20/10
1,750,000 19.2 28.8 32 48 22/10
* Rates applicable to assets inherited ab intestat (i.e., assets inherited according to the allocation rules set down in the law). If
additional assets are inherited (e.g., pursuant to a will), the starting rate is 15%.
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XI1.B.2.

3. Transfer Tax

Amount of the Inheritance |Direct Line| Spouse |2nd Degree|3rd Degree R?l;l:ie\fes 1;1; l;lt:gs Increase
From To
Euros % % % % % Yo %
10,000 2 5 6 9 10 15 —
10,000 20,000 2.2 5.5 6.6 9.9 11 16.5 1/10
20,000 30,000 2.4 6 7.2 10.8 12 18 2/10
30,000 40,000 2.6 6.5 7.8 11.7 13 19.5 3/10
40,000 50,000 2.8 7 8.4 12.6 14 21 4/10
50,000 75,000 3 7.5 9 13.5 15 22.5 5/10
75,000 100,000 3.2 8 9.6 14.4 16 24 6/10
100,000 150,000 3.4 8.5 10.2 15.3 17 25.5 7/10
150,000 200,000 3.6 9 10.8 16.2 18 27 8/10
200,000 250,000 3.8 9.5 114 17.1 19 28.5 9/10
250,000 380,000 44 11 13.2 19.8 22 33 12/10
380,000 500,000 4.6 11.5 13.8 20.7 23 34.5 13/10
500,000 620,000 4.8 12 14.4 21.6 24 36 14/10
620,000 750,000 5 12.5 15 22.5 25 37.5 15/10
750,000 870,000 52 13 15.6 234 26 39 16/10
870,000 1,000,000 54 13.5 16.2 243 27 40.5 17/20
1,000,000 1,250,000 5.6 14 16.8 25.2 28 42 18/10
1,250,000 1,500,000 5.8 14.5 17.4 26.1 29 43.5 19/10
1,500,000 1,750,000 6 15 18 27 30 45 20/10
1,750,000 6.4 16 19.2 28.8 32 48 22/10
B. Gift Tax 2. Effective Rates
Gifts and donations must, in principle, be registered and
are, thus, subject to registration tax (droit d’enregistrement). | Relationship Rate (%)
Gift tax is pay?lble by the donee on the gross marke;t value of Direct line 18
the assets received, whether the property is located in Luxem-
bourg or elsewhere. Legacies for the foundation of scholarships Spouse 4.3
with educational institutes in Luxembourg are exempt. Brother, sister 6.0
1. Tax Rates Uncle, aunt, niece, nephew, parent-in-law 8.4
The tax rates vary according to the degree of kinship be- (subject to certain conditions), adopted child
tween the donor and the donee. The tax rates range from 1.8% | Other relationships, or no relationship 14.4

to 14.4%, as shown in 2., below (a surtax of 2/10 is includ-
ed). Gifts made to municipalities and public establishments are
taxed at a rate of 4%. Gifts made to charities and churches are
taxed at a rate of 4%.
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The rate of 1.8% applies where the gift is an advance of an
inheritance from the parent and does not exceed the share that
the child would receive if the decedent were to die intestate. If
the amount is in excess of such a share, the rate is 2.4%.

The above tax rates are halved if the gift is made on the
occasion of marriage.
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XIll. Transfer Pricing

A. Scope of Provision

Luxembourg’s transfer pricing policy has long been based
on the arm’s-length principle, which requires that business
terms and conditions between related parties do not deviate
from those that could be agreed to by unrelated third parties
under the same or similar circumstances, to avoid price adjust-
ments being made by local tax authorities. However, the arm’s-
length principle was not explicitly codified in the income tax
law until January 1, 2015.%”

Furthermore, as of that date, a specific transfer pricing
documentation requirement was introduced. Non-compliance
with this requirement may result in a reversal of the burden of
proof.

With effect from January 1, 2017, a transfer pricing pro-
vision in the income tax law is in force that outlines a detailed
framework for defining and performing a comparability analy-
sis based on the 2015 final report on Actions 8—10 of the
OECD/G20 BEPS Project revising the OECD Transfer Pricing
Guidelines for MNEs and Tax Authorities.™ The provision im-
poses an obligation on taxpayers to perform such an analysis
for each controlled transaction in which they are engaged. Fur-
ther, this provision provides for a general anti-abuse measure
under which a transaction can be disregarded for transfer pric-
ing purposes if it is concluded between controlled parties and
includes one or more elements that in substance do not have
valid commercial rationality and that impact the determination
of the arm’s length price.

On January 28, 2011, the tax administration issued a cir-
cular’® that sets out the framework for advance pricing agree-
ments (APAs) regarding intra-group financing activities (see
IV.A.5., above). However, this Circular was replaced with ap-
plication from January 1, 2017, by Circular 56/1 — 56 bis/1 of
December 27, 2016, which aligns the APA framework to Arti-
cle 56 bis LIR and thus to the revised OECD Transfer Pricing
Guidelines.

Over the past few years, transfer pricing has become an
increasingly important focus of attention in Luxembourg tax-
ation. The decrease in advance tax rulings and APAs has re-
sulted in increased scrutiny by the Luxembourg tax authorities.
The tax authorities have started questioning taxpayers’ inter-

*PLIR, Art. 56, as amended.
LIR, Art. 56 bis.
305 Circular 164/2.
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company transactions and the application of the arm’s length
principle more systematically.

While in many cases the tax authorities limit themselves
to requesting the supporting transfer pricing documentation for
transactions with related parties, in other cases the tax au-
thorities have not hesitated to review in detail and challenge
the methodology applied and the underlying calculations per-
formed, and to make corrections on that basis,

Comment: Jurisprudence shows that the tax authorities
have an easier time challenging a taxpayers’ intercompany
transactions when no transfer pricing documentation is pre-
pared, or when the transfer pricing documentation is prepared
only after an audit by the tax authorities. In an environment
where more and more tax scrutiny is observed, taxpayers
should strive to ensure that all controlled transactions are duly
documented and supported by ad hoc transfer pricing docu-
mentation.

For further discussion of the Luxembourg’s transfer pric-
ing system, see also Chapter 100 of 6960 T.M., Transfer Pric-
ing: Rules and Practice in Selected Countries (J-L).

B. Determination of Arm’s-Length Price

In general, Luxembourg regards the OECD Transfer Pric-
ing Guidelines as a principal source of guidance for the deter-
mination of the correct arm’s length prices.

The interpretation by the Luxembourg Administrative
Court of the amendments to the OECD Commentaries with re-
gard to their application to Luxembourg’s existing tax treaties
varies as follows:™™

(i) Amendments that are mere clarifications of the inter-
pretation or of the difficulties in applying a treaty can be
taken into account for purposes of such interpretation, pro-
vided the OECD Model Convention was not itself amend-
ed;

(i) Amendments that are made based on consensus among
the OECD Member States can be taken into account to
interpret a treaty if no change in the allocation of taxing
powers has been made and the update consists of a simple
clarification; and

(iii)) Amendments that seek to solve an existing problem
and go beyond a simple clarification are not taken into ac-
count in interpreting an existing tax treaty.

% Administrative Court, July 17, 2019, n°42043C.
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XIV. Avoidance of Double Taxation

A. Tax Treaty Interpretation and Application

1. Creation of Income Tax Treaty Relationship

Luxembourg has a broad network of tax treaties, consist-
ing of 86 tax treaties that are currently in force and 25 that are
not yet in force; 35 agreements have been terminated. For a list
of Luxembourg’s tax treaties and other tax-related agreements,
see International Tax Treaties.

The adoption of tax treaties by Luxembourg is the result
of a process of negotiation and ratification, leading to the entry
into force.

In Luxembourg, tax treaty negotiations are in principle
conducted by the Ministry of Finance, or an official with a ne-
gotiating mandate (i.e., the International Relations Division of
the Luxembourg tax authorities).

The tax treaties negotiated by Luxembourg are generally
in line with the provisions of the OECD Model. However, some
of the tax treaties entered into by Luxembourg with emerging
states contain provisions which are based on the UN Model.

The text of the tax treaty is then established as authentic
and definitive through the signature of the Ministers of both
contracting states, or by the officials that have participated in
the elaboration of the treaty. However, the signing, in itself,
does not yet mean that Luxembourg has consented to be bound
by it. For this to be the case, parliament must approve the treaty
(through a “consenting law”), after which the treaty is rati-
fied.” In practice, the instruments of ratification are exchanged
with the other state concerned and the treaty enters into force
on the day provided for in the text (often 30 days after the ex-
change of the instruments of ratification), provided the com-
pleted ratification has been published in the Official Journal.

At the time of signature or ratification, reservations may
be made by Luxembourg or by the other contracting state to
the treaty. These reservations restrict the scope of the commit-
ments. They are submitted for approval to parliament in the
same way as the treaty.

Simultaneously, interpretative declarations may be formu-
lated by Luxembourg or by the other contracting state. These
are unilateral declarations, through which the parties to the
treaty specify or clarify the meaning or scope they attribute to
the treaty or to certain provisions, without modifying the actual
obligations arising from the treaty. Such interpretative declara-
tions may be amended or modified at any time and do not re-
quire the approval of parliament.

Moreover, the Ministers of Finance or the accredited of-
ficials of Luxembourg and the other contracting state may ne-
gotiate a mutual agreement (for Mutual Agreement Procedures,
see XIV.C.6., below), or a Mutual Agreement on Interpreta-
tion, which is neither binding for the taxpayers nor the courts.

2. Administrative Measures Dealing with Tax Treaty
Provisions

Once a particular tax treaty is in force, the Luxembourg
tax authorities may publish guidance on the application of its

7 Constitution, Art. 37.
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provisions from a Luxembourg perspective.”” When the OECD
Model has been used, the Luxembourg tax authorities tend to
refer to the commentary on the OECD Model, as well as to the
OECD Base Erosion and Profit Shifting (BEPS) reports.

3. Treaty Interpretation

Once in force, a treaty can be referred to by taxpayers be-
fore the courts. If interpretation of a treaty is essential for the
settlement of a dispute, a Luxembourg court may interpret it.

In this context, Luxembourg courts adopt an objective or
textual approach. There is a presumption that the intention of
the parties is reflected in the text of a tax treaty. If the wording
of the relevant provision is not sufficient, the court may take
into account the preparatory work or the relevant context and
the comparative law of Luxembourg and the other contracting
state in applying a treaty.”” Moreover, the Vienna Convention
on the Law of Treaties, which Luxembourg formally approved
through a law’" of April 4, 2003, states that treaties should be
interpreted in good faith in accordance with the ordinary mean-
ing given to terms in the treaty in light of their object and pur-
pose.’"

In addition to the rules of interpretation laid down by a
treaty itself, the court must consider the reservations and decla-
rations made by both states that are parties to the treaty. How-
ever, the court should not take into account the commentary
of a treaty, if the commentary has been published after the rat-
ification of the concerned treaty, if it would have the effect
of modifying the scope or the modalities of the commitments
agreed upon in the treaty. This follows the distinction between
an ambulatory and a static interpretation. Similarly, reference
should be made to the most recent commentaries on the OECD
Model (as well as the OECD BEPS reports) regarding the in-
terpretation of terms when the OECD Model is used, except
where the OECD Model has been changed in substance.’’

If a treaty has been drafted and signed in different lan-
guages, all such language versions are generally equally au-
thentic. Therefore, differences in interpretation may arise, as
there is generally no preference for any particular language ver-
sion. For this purpose, some treaties specifically provide that
only a certain language version or versions are authentic.

It should be noted that, unless expressly provided other-
wise, a treaty has no effect on the domestic tax regime of the
state that is granted the right to tax a particular item of taxable
income or capital and is therefore not intended to impose a re-
characterization of that income or capital under that state’s do-
mestic law.’"

% These documents can be found on the website of the Tax Authority
at Conventions internationales en vigueur et en négociation — Affaires in-
ternationales — Administration des contributions directes — Luxembourg,
https://impotsdirects.public.lu/fr/conventions/luxembourg.html.

3 Court of Cassation, February 23, 1933.

*""Law approving the Vienna Convention of the Law of Treaties of April
4,2003.

SVienna Convention on the Law of Treaties, Art. 31.

*"> Administrative Tribunal case no. 35474 of March 4, 2015.

13 Administrative Court case no. 26997C of December 16, 2010 and Ad-
ministrative Court case no. 39274C of February 8, 2018.
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B. Foreign Tax Credits

As a rule, Luxembourg residents are taxable on a world-
wide income basis. The only exception to this principle arises
when a relevant tax treaty applies. Tax credits relating to for-
eign income may be credited against Luxembourg tax due. For-
eign tax credits’ are limited to the amount of Luxembourg tax
that corresponds to the taxable foreign income concerned. The
non-creditable portion may be deducted as an expense.

A tax credit may also be available under treaty provisions
if double taxation is not eliminated by the exemption method.

The following kinds of income are considered foreign-
source income:

(i) Business income derived through a foreign permanent
establishment (PE) or by a foreign permanent representa-
tive and income of the kind referred to below in (iv), (vii)
and (viii) that qualifies as business income.

(i1) Income from agriculture and forestry carried on in a
foreign country and income referred to below in (iv), (vii)
and (viii) that qualifies as income from agriculture and
forestry.

(ii1) Income from independent personal services exercised
or used in a foreign country and income of the kind re-
ferred to below in (iv), (vii) and (viii) that qualifies as in-
come from independent services.

(iv) Income from the disposition of:

* Goods that form part of the fixed assets of a business
or a farm, or goods used for the exercise of an indepen-
dent profession; and

* Shares in a company that has its principal place of
business or statutory seat in a foreign country.

(v) Income from dependent services performed in a for-
eign country or used in a foreign country, as well as in-
come paid by foreign public funds with respect to current
employment. Income paid out of domestic public funds is
not considered to be foreign-source income even if the rel-
evant services are rendered in a foreign country.

(vi) Pension income, where the dependent services gen-
erating the pension were performed or used in a foreign
country or when the pension is paid by a foreign public
fund. Notwithstanding that the services were performed
abroad, a pension paid by a domestic public fund is not
considered to be derived from a foreign country.

(vii) Arrears of pensions, annuities and other allowances,
where the debtor’s residence or principal place of manage-
ment is in a foreign country.

(viii) Income from capital investments, where the debtor’s
residence or principal place of management is in a foreign
country.

(ix) Income from the leasing or letting of real property
where the fixed assets or the mineral or fossil substances

SMLIR, Arts. 134 and 134 bis.
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are located in another country or if the rights generating
royalties are used in another country.

(x) Income from the alienation of fixed assets (real proper-
ty) or other assets held for less than six months.

There is no indirect foreign tax credit, meaning that the lo-
cal income taxes paid by a foreign subsidiary may not be cred-
ited against Luxembourg income tax.

C. Tax Treaties

1. In General

Companies and individuals that are residents of Luxem-
bourg may claim the benefit of Luxembourg’s tax treaty net-
work.

Two methods for the avoidance of double taxation are
used simultaneously in all of Luxembourg’s double taxation
agreements that are currently in effect:

(i) The exemption method; and

(i1) The tax credit method.
a. Exemption Method

The exemption method grants exclusive taxing rights to
the country of source or the country of residence. Where the
exemption method applies, income or capital may no longer be
taxed by one of the contracting states, regardless of whether the
other country, under its national tax law provisions, exercises
its taxing rights.

Where Luxembourg waives its taxing rights, a “progres-
sion clause” applies with respect to the remaining taxable in-
come and the net assets of resident taxpayers. In such case, the
tax rate is determined based on total income, including any in-
come exempted under the treaty. The tax rate so computed is
then applied to the remaining income. This exemption with pro-
gression permits the avoidance of double taxation without fa-
voring the taxpayer.

All Luxembourg’s tax treaties use the exemption method
as the general rule. The tax credit method is generally used only
for income from capital assets, where the taxing rights are gen-
erally attributed to the country of residence, although a reduced
tax may be withheld by the country of source.

b. Credit Method

The tax credit method is based on the principle that a resi-
dent taxpayer remains liable to domestic taxation on his or her
total worldwide income. Taxes paid in the treaty partner source
country are creditable against the tax assessed in the country of
residence (foreign tax credit). Consequently, unlike under the
exemption method, the taxpayer may not benefit from a lower
rate imposed in the source state.

2. Taxation of Foreign Business Income

a. Foreign Permanent Establishment

Most of Luxembourg’s treaties follow the Organisation for
Economic Cooperation and Development (OECD) Model Con-
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vention’" and, therefore, contain a definition of “permanent es-
tablishment” (PE).

b. Industrial and Commercial Profits

Industrial and commercial profits of a company are tax-
able only in the company’s country of residence, unless the
business of the resident company is carried on in the other con-
tracting state through a PE. Profits allocable to a foreign PE are
exempt from tax in Luxembourg. Until the year 2002, losses
incurred by a foreign PE could be set off against taxable Lux-
embourg profits.”'® As a result of a change in income tax law
with effect from 2002, the argument has been made that loss-
es incurred by a PE should no longer be deductible from the
worldwide tax base.

Comment: In the author’s view, PE losses should continue
to be deductible. It should be noted that there is consensus
to the effect that losses of a PE that is not located in a tax
treaty country are deductible. Moreover, European case law
prescribes such deductibility where a PE is located in another
EU Member State and such losses cannot be taken into account
in that Member State.””’

The profits to be attributed to a PE are determined as if
the PE were a distinct and separate company engaged in busi-
ness activities under the same or similar conditions and dealing
wholly independently with the company of which it is a PE.***

Interest income, dividend income, royalties and capital
gains are considered to be part of industrial and commercial
profits if they can be attributed to a PE.

Translation results of the PE, at least in the case of losses,
are in certain circumstances to be taken into account by the
head office.””

The domestic PE definition set out in paragraph 16 of the
Tax Adaptation Law is broader than the definitions in Luxem-
bourg’s tax treaties. On January 1, 2019, a new domestic pro-
vision™ came into force that stipulates that, where there is an
applicable tax treaty, the treaty definition of a PE is the only de-
finition that should be applied. It further provides that, if this is
consistent with the applicable treaty provision, a taxpayer will
be considered to conduct its activity through a foreign PE if the
activity, considered in isolation:

(i) Constitutes an independent activity; and

(ii) Represents a participation in the general economic life
of the other country.

The tax authorities may require the taxpayer to provide
proof that the other country recognizes the PE as such. If the
applicable treaty does not contain a provision akin to Article
23A(4) of the OECD Model Convention, such proof must be
provided without request.

3 Organisation for Economic Cooperation and Development (OECD)
Model Double Taxation Conventions on Income and on Capital released in
1994, 1995, 1997, 1998, 2000, 2003, 2005, 2008, 2010, 2014, and 2017.

*'%The tax authorities have long taken the opposite view, and it was not un-
til the Cour Administrative decision of August 10, 2005, No. 19407C that the
deductibility of PE losses was confirmed for years before 2002.

> European Court of Justice (ECJ), Lidl Belgium GmbH & Co. KG v. Fi-
nanzamt Heilbronn, case C-414/06.

¥ OECD Model Convention, Art. 7(2).

Y Tribunal d’arrondissement, December 10, 2009, no. 24663.

*StAnpG, Art. § 16 No. 5, introduced by the Law of December 21, 2018.
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3. Taxation of Investment Income

a. Dividends

Luxembourg tax law provides for a withholding tax that is
generally levied at the rate of 15%. Under Luxembourg’s tax
treaties, this rate is often reduced if certain thresholds in terms
of size and duration in relation to the shareholding are met.

Under Article 147 LIR, dividend withholding tax is re-
duced to 0% if the following requirements are met:

(i) The recipient company must hold 10% or more of the
nominal paid up share capital of the dividend-paying com-
pany or the participation must have an acquisition price of
1.2 million euros or more;

(ii) The recipient company must be: (a) a resident of Lux-
embourg and fully subject to Luxembourg income tax, (b)
a resident of a European Union (EU) Member State and
covered by the EU Parent-Subsidiary Directive, or (c) res-
ident of Switzerland or of a country with which Luxem-
bourg has concluded a tax treaty, provided the recipient
company is subject in its country of residence to an in-
come tax that is comparable to the Luxembourg corporate
income tax; and

(iii) At the time of the dividend/liquidation distribution,
the minimum participation referred to above under (i)
must have been held by the recipient company for an un-
interrupted period of at least 12 months, or the recipient
company must commit itself to continue to hold the min-
imum participation for an uninterrupted period of at least
12 months.

In March 2015, a common minimum anti-abuse rule was
introduced in the EU Parent-Subsidiary Directive to prevent
abusive structuring and erosion of the tax base in EU Member
States. These amendments are implemented in Luxembourg
law with effect from January 1, 2016.”*

The common minimum anti-abuse rule disallows the ap-
plication of the Participation Exemption based in the EU Par-
ent-Subsidiary Directive, i.e., for recipient companies fulfilling
condition (ii)(b), above, for profit distributions made to compa-
nies within the meaning of the EU Parent-Subsidiary Directive,
in case of artificial arrangements, which have been put in place
for the purposes of obtaining a tax advantage and not for valid
commercial reasons reflecting economic reality.

The paying company is required to withhold the regular
15% tax, and the tax paid in excess is refunded to the recipient
upon application if the conditions for refund are met. However,
if the paying company is able to determine an applicable reduc-
tion or exemption of the withholding tax rate itself, it may also
directly apply the reduced rate or exemption when paying the
dividend. It has to declare the distribution in a withholding tax
return it must file within eight days of putting the dividend at
the disposal of shareholders.

b. Interest

With effect from January 1, 2015, Luxembourg adopts the
automatic exchange of information approach, ending the transi-

2 Law of December 18, 2015, Art. 2.
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tional period during which it favored the system of withholding
tax within the framework of the EU Directive on the taxation
of savings.’® The first exchange of information took place in
2016 in relation to interest paid in 2015. As a consequence of
the Council Directive (2015/2060/EU) repealing the EU Sav-
ings Directive, the Law dated July 23, 2016 abolished the Lux-
embourg implementation of the EU Savings Directive.

Under the Relibi Law dated December 23, 2005, as
amended by the Law of December 23, 2016, payments of in-
terest or similar income with respect to debt instruments made
or deemed to be made by a paying agent established in Luxem-
bourg to or for the benefit of an individual resident in Luxem-
bourg are subject to a withholding tax at a rate of 20% (before
2017: 10%). Such withholding tax fully discharges the income
tax liability if the individual beneficial owner acts in the course
of the management of his/her private wealth. The Luxembourg
paying agent is responsible for withholding this tax.

There is no other interest withholding tax in Luxembourg,
except with respect to certain forms of profit-participating in-
terest.

4. Luxembourg-United States Tax Treaty

A new income tax treaty between the United States and
Luxembourg was signed on April 3, 1996.* The 1996 Lux-
embourg-United States tax treaty is generally applicable with
effect from January 1, 2001. The 2009 Protocol to the treaty,
which inserts an article on the exchange of information, entered
into force on September 9, 2019.

a. Income and Capital Gains from Real Property

Income from real property is taxable in the state in which
the property is situated. Gains derived from the alienation of
real property are taxable in the situs state. Such gains include
gains on the alienation of shares of a company more than 50%
of the assets of which consist of real property situated in the
United States (or Luxembourg; however, under Luxembourg
domestic law, gains on the alienation of the shares of such com-
panies are not taxable).

b. Business Profits

In accordance with the OECD Model Convention, busi-
ness profits of an enterprise carried on by a resident of one
of the Contracting States are taxable only in that State, unless
there is a PE in the other State to which part of the profits is
attributable.”™ The 1996 Luxembourg-United States tax treaty
allows the imposition of the U.S. branch profits tax on the “div-
idend equivalent amount” at a maximum rate of 5%.’*°

$222003/48/EC.

° Loi portant introduction d’une retenue 4 la source libératoire sur certains
intéréts produits par I’épargne mobiliere of December 23, 2005.

**Convention between the Government of the United States of America
and the Government of the Grand Duchy of Luxembourg for the Avoidance of
Double Taxation and the Prevention of Fiscal Evasion with Respect to Taxes
on Income and Capital, signed on April 3, 1996 (the “Luxembourg-U.S. tax
treaty”).

% Luxembourg-U.S. tax treaty, Art. 7.

Luxembourg-U.S. tax treaty, Art. 11.
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c. Dividends, Interest and Royalties

The Luxembourg-U.S. tax treaty provides for three rates
of dividend withholding tax:

(1) 5% — if the beneficial owner of the dividend is a com-
pany that directly owns at least 10% of the voting stock
of the paying company (other than a Regulated Investment
Company (RIC) or a Real Estate Investment Trust (RE-
IT)).

(i1) 0% — if the dividends are paid by a Luxembourg com-
pany that is engaged in the active conduct of a trade or
business in Luxembourg to a U.S. company that has held
directly at least 25% of the voting stock of the Luxem-
bourg company for an uninterrupted period of two years.

(iii) 15% — in all other cases (including profit-sharing in-
terest). Dividends paid by a RIC will be subject to 15%
U.S. tax in all circumstances. Dividends paid by a REIT
will be subject to the 15% rate only if such dividends are
beneficially owned by a Luxembourg resident individual
holding less than a 10% interest in the REIT. Otherwise,
the 30% U.S. withholding tax rate applies.

The Luxembourg-United States tax treaty provides for an
exemption from tax for interest (other than profit-sharing inter-
est, which is taxable at 15%) and royalties paid by a resident
of one of the states to a resident of the other state that is the
beneficial owner of such income. The term “royalties” does not
encompass film royalties or payments for the use of industrial,
commercial or scientific equipment. The latter income will be
treated as business profits™ or other income.”*®

d. Triangular Cases

The Luxembourg-United States tax treaty contains a “tri-
angular cases” provision.” Under this provision, for example,
income derived from the United States that is attributable to a
PE of a Luxembourg company located in a third state, and that
is subject to an aggregate tax rate in the PE country and Luxem-
bourg of less than 50% of the Luxembourg tax rate that would
apply in the absence of a PE, may be taxed in the United States
in accordance with U.S. domestic law and, in the case of divi-
dends, interest and royalties, at a rate not exceeding 15% of the
gross amount.

e. Avoidance of Double Taxation

The United States will allow Luxembourg income tax and
Luxembourg municipal business tax as a credit in accordance
with the U.S. foreign tax credit rules (Luxembourg net wealth
tax is not creditable in the United States). An indirect credit will
be allowed with respect to Luxembourg tax on the profits out of
which dividends are paid by a Luxembourg company to a 10%-
or-more parent company in the United States.

Luxembourg grants an exemption from income (and net
wealth tax) with respect to items of income that may be taxed
in the United States under the Luxembourg-U.S. tax treaty, oth-
er than dividends and profit-sharing interest. A credit is al-

" Luxembourg-U.S. tax treaty, Art. 7.
% Luxembourg-U.S. tax treaty, Art. 22.
**Luxembourg-U.S. tax treaty, Art. 24(5).
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lowed with respect to U.S. tax payable on dividends and prof-
it-sharing interest. Furthermore, Luxembourg grants an exemp-
tion with respect to U.S.-source dividends, provided the Lux-
embourg company receiving the dividends has directly held at
least 10% of the U.S. company paying the dividends since the
beginning of the book year of the Luxembourg company, and
provided the U.S. company is subject in the United States to
an income tax that is comparable to the Luxembourg company
tax.

f. Limitation on Benefits

The availability of benefits under the Luxembourg-U.S.
tax treaty is restricted to “qualified residents,” but non-quali-
fied residents may also be entitled to certain benefits subject to
conditions.

(1) Qualitied Residents

Qualified residents are individuals, the states themselves,
or any subdivision or local authority of the states and not-for-
profit organizations that are generally exempt from tax in their
country of residence, provided more than half of their benefi-
ciaries, members, or participants are qualified residents.

A company is considered a qualified resident if it meets
one of the following three tests laid down in the Luxembourg-
U.S. tax treaty:

(i) Shareholder/base reduction test: This test is a cumula-
tive, two-part test. One part of the test concerns require-
ments regarding the shareholder of the Luxembourg com-
pany, the other part concerns requirements with respect to
the tax base of the latter company.

The shareholder requirement requires 50% or more of the
principal class of shares in the Luxembourg company to
be ultimately owned by qualified residents or U.S. citi-
zens. The base reduction requirement prohibits the erosion
of the tax base of the Luxembourg company by payment
or accrual of expenses that are deductible for Luxembourg
income tax purposes for non-qualified residents or non-
U.S. citizens. Such payments or accruals may not, in prin-
ciple, exceed 50% of the gross income of the Luxembourg
company.

(i1) Direct stock exchange test: A Luxembourg company
qualifies if its principal class of shares is quoted, and sub-
stantially and regularly traded on one or more recognized
stock exchanges. Shares are substantially and regularly
traded if at least 6% of the average number of shares out-
standing in that class of shares is traded during a taxable
year. Recognized stock exchanges are defined and con-
sist of the following: the authorized stock exchanges in
the contracting states; the NASDAQ system; and any oth-
er stock exchange the states may agree upon. So far, the
states have agreed upon the Amsterdam, Brussels, Frank-
furt, Hamburg, London, Madrid, Milan, Paris, Sydney,
Tokyo and Toronto stock exchanges. An anti-abuse pro-
vision prevents the Luxembourg company from being a
“closely held company.”

(iii) Indirect stock exchange test: A Luxembourg company
that is directly or indirectly controlled by companies that
meet the Direct Stock Exchange Test described above in
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(ii), above, also qualifies for treaty benefits, provided the
base reduction requirement described above in (i), above,
is also met.

(2) Non-Qualified Residents

A Luxembourg company that does not fall within the de-
finition of the term “qualified resident” may still be entitled to
some or all benefits of the Luxembourg-U.S. tax treaty.” To be
so entitled, it must meet either the activities test or another type
of shareholder test as follows:

(i) Activities test: A Luxembourg company may qualify
for the benefits of the treaty if it is directly (or indirectly
through an associated enterprise) engaged in the active
conduct of a trade or business in Luxembourg. A Luxem-
bourg company that is engaged in the active conduct of
a trade or business in Luxembourg will qualify for treaty
benefits if both of the following conditions are met:

* The U.S.-source income must be derived “in connec-
tion with” the Luxembourg trade or business. The term
“in connection with” is defined in two different ways.
First, the “in connection with” requirement is met if the
income is derived in the ordinary course of the Luxem-
bourg business and the beneficial owner of the income
holds less than 5% of the shares of the payer. Second,
the “in connection with” requirement is met if the in-
come derived forms a part of, or is complementary to,
the business of the Luxembourg company.

* The Luxembourg trade or business must be substantial
in relation to the interest of the Luxembourg company
in the U.S. activity generating the income. The term
“substantial” requires the activities of the Luxembourg
company to amount separately to more than 7.5%, and
on average to more than 10%, of the activities in the
United States. These percentages are calculated using
value of assets, gross income and payroll expense ra-
tios.

If the activities of the Luxembourg company are not sub-
stantial, as described above, but the income derived from
the United States is incidental to the business carried on
by the Luxembourg company, such income is also eligible
for treaty benefits. The term “incidental” generally means
that the production of such income facilitates the trade or
business in Luxembourg (for example, the investment of
the working capital of the trade or business).

(ii) USMCA (formerly NAFTA)/EU shareholder test:*' a
Luxembourg company is also entitled to all the benefits
of the Luxembourg-U.S. tax treaty if (at least) 95% of its
shares are owned ultimately by seven or fewer residents
of either a state that is a party to the USMCA or is an
EU Member State, if that state has a comprehensive tax

3 Luxembourg-U.S. tax treaty, Art. 24(3) and 24(4).

*10n July 1, 2020, the U.S.-Mexico-Canada Agreement (USMCA) re-
placed NAFTA. In Announcement 2020-6 (May 19, 2020), the IRS declared
that “... any reference to the NAFTA in a U.S. bilateral income tax treaty
should be interpreted as a reference to the USMCA.” While Luxembourg has
not officially confirmed or denied that it agrees with this interpretation, howev-
er, such lack of confirmation is not expected to have any impact on the treaty.
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treaty with the United States or, if that treaty does not
contain a comprehensive limitation on benefits provision,
the resident would be entitled to the benefits of the Lux-
embourg-United States tax treaty if it were a resident of
Luxembourg or the United States. Besides this shareholder
requirement, the Luxembourg company must also meet a
base reduction requirement as described at (i) under (1),
above.

This test has an additional requirement as far as the ben-
efits with respect to dividends, branch profits tax, interest and
royalties are concerned. This additional requirement is that, re-
garding the income derived from the United States, the tax
treaty between the country of residence of the ultimate share-
holder(s) of the Luxembourg company and the United States
should provide a rate of tax equal to or less than the rate under
the Luxembourg-U.S. tax treaty.

g. Other Limitations on Benefits Provisions

The former Luxembourg 1929 Holding Companies, so-
ciétés d’investissement a capital variable (SICAVs) and so-
ciétés d’investissement a capital fixe (SICAFs), and entities en-
joying similar tax advantages do not qualify for the benefits
under the 1996 Luxembourg-United States tax treaty. Sociétés
a participation financiere (Soparfis), however, do qualify for
such benefits. It is currently not clear whether sociétés d’in-
vestissement en capital a risque (SICARs) and securitization
vehicles could be excluded under this provision.

h. Exchange of Information

Article 28 of the Luxembourg-U.S. tax treaty, as amended
under the protocol signed in 2009, includes stronger provisions
on the exchange of information between tax authorities, facili-
tating the administration of each country’s tax laws. Article 28
provides for the full exchange of information upon request for
all types of federal taxes. The Article covers civil and criminal
matters and disregards domestic tax interest requirements and
domestic bank secrecy rules. However, the protocol includes
provisions to safeguard the confidentiality of the information
exchanged.

5. OECD Multilateral Instrument

In June 2017, Luxembourg formally signed the OECD’s
Multilateral Instrument (“MLI”), developed as part of BEPS
Action 15. The MLI implements in tax treaties (between its sig-
natories) certain recommendations arising from the BEPS pro-
ject, e.g., the prevention of treaty abuse and anti-hybrid rules.
Luxembourg has not excluded any of its bilateral tax treaties
from the scope of the MLI, but made a series of reservations re-
garding specific provisions.

The MLI includes a range of mandatory and voluntary
rules derived from various BEPS Actions. The MLI’s voluntary
rules generally work on the basis of a matching system. Firstly,
jurisdictions have to decide whether a tax treaty should be af-
fected by the MLI. If one or both jurisdictions do not list a spe-
cific tax treaty to which the MLI will apply, then the MLI does
not have any effect on that tax treaty. Secondly, jurisdictions
have to decide which optional provisions they want to apply. If
there is no match, those provisions would in principle not ap-
ply. Lastly, jurisdictions may decide to allow other jurisdictions
to one-sidedly apply a provision, even if the jurisdiction itself
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does not want to use the provision. Jurisdictions have to sub-
mit a provisional list of their covered tax treaties (“CTAs”) and
choices at the moment of signature of the MLI, while a final list
has to be submitted when the MLI is ratified.

The timing of when the MLI applies to specific treaties
will depend on when jurisdictions complete their domestic rat-
ification procedures in respect of the MLI.

On March 14, 2019, the Luxembourg Parliament adopted
the law ratifying the OECD Multilateral Convention (MLI) to
implement tax treaty-related measures to prevent BEPS, bet-
ter known as the “multilateral instrument.” The vote confirms
the limited opt-ins indicated by Luxembourg when signing the
MLI.

The MLI has been signed by over 80 jurisdictions and will
effectively modify bilateral tax treaties between countries hav-
ing ratified the MLI. It introduces a general anti-abuse provi-
sion — the “principal purposes test” (PPT) as a minimum stan-
dard — and the possibility to apply other specific measures
when both countries have opted for them.

The MLI should apply in respect of withholding taxes as
from January 1, 2020, to the tax treaties concluded by Luxem-
bourg with other jurisdictions that have completed the MLI rat-
ification process prior to October 1, 2019. With respect to all
other taxes, the MLI will have an impact in tax years starting at
least nine months after Luxembourg or the other treaty state has
deposited the ratification instrument at the OECD (whichever
date is latest). Over time, more tax treaties will be covered as
ratification of the MLI progresses in other jurisdictions.

a. Mandatory Minimum Standards

All parties to the MLI must agree to implement an anti-
abuse rule in their tax treaties with another MLI party. Luxem-
bourg opted for the principal purpose test (PPT), in line with
the European Commission’s recommended approach. The PPT
denies tax treaty benefits if “it is reasonable to conclude, hav-
ing regard to all relevant facts and circumstances, that obtaining
that benefit was one of the principal purposes of any arrange-
ment or transaction that resulted directly or indirectly in that
benefit, unless it is established that granting that benefit in these
circumstances would be in accordance with the object and pur-
pose of the relevant provisions of the [CTA].” Luxembourg has
opted to include a competent authority relief provision, under
which a person that is denied the benefits of a CTA may still
be granted the benefits of the CTA as a result of a decision by
the competent authority, “if such competent authority [...] de-
termines that such benefits would have been granted to that per-
son in the absence of the transaction or arrangement.” Granting
treaty access in these circumstances requires consultation with
the competent authority of the other contracting state.

The other two main minimum standards implemented by
the MLI concern the mutual agreement procedure to improve
the resolution of double taxation situations and the implemen-
tation of corresponding adjustments (if one of the treaty juris-
dictions makes a transfer pricing adjustment to bring an income
or expense in line with the arm’s length principle).

b. Voluntary Rules

Part II of the MLI (Articles 3 to 5) contains provisions
which aim to combat certain hybrid mismatch arrangements.
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Article 3 addresses the situation of hybrid mismatches as a
result of entities that one or both contracting jurisdictions treat
as wholly or partly transparent for tax purposes. Luxembourg
decided to apply paragraph 1 of Article 3, which clarifies that
income derived by or through an entity or arrangement that one
of the contracting states considers as wholly or partly fiscally
transparent will be treated as income of a resident of a contract-
ing state, to the extent it is treated as income of a resident of
that contracting state for taxation purposes in that contracting
state. Its application to a specific CTA will require the other
contracting party to have made the same choice. Luxembourg
reserved its right not to apply paragraph 2 of Article 3. That
provision would result in CTAs not providing relief for double
taxation where the other state’s tax is levied solely on the basis
of residence (of the partners).

Article 4 would replace the current tie-breaker rules ap-
plicable to dual-resident companies. Luxembourg has made a
full reservation against this Article.

Article 5 provides three options to countries with respect
to elimination of double taxation: (a) disallow the exemption
method for income that is exempt or subject to a reduced
treaty rate in the other jurisdiction, (b) disallow the exemption
method for dividends that are deductible in the other jurisdic-
tion, and (c) solely apply the credit method. Where contracting
states to a CTA choose different options, the option chosen by a
contracting state would apply to its own residents only. Luxem-
bourg has chosen option (a) under which Luxembourg would
not grant an exemption otherwise foreseen in the CTA where
the other contracting state applies the provisions of the CTA to
exempt such income or capital from tax or to limit the rate at
which such income or capital may be taxed. Instead, Luxem-
bourg would grant a tax credit for the foreign tax on the income
or capital (within the ordinary limits that apply to tax credits
in Luxembourg). Luxembourg has also chosen to reserve the
right not to permit certain identified contracting states to apply
option (c) to treaties with Luxembourg which provides, in re-
lation to income or capital that may be taxed in a contracting
state, that the other contracting state applies the credit method
to avoid double taxation, rather than the exemption method.

Part IIT of the MLI (Articles 6 to 13) contains six provi-
sions related to the prevention of treaty abuse, including the
mandatory anti-abuse rules (see XIV.C.5.a., above). Luxem-
bourg has made full reservations against the other provisions
which include anti-abuse rules dealing with dividend transfer
transactions (Article 8), “real estate-rich companies” (Article
9), and “third country permanent establishment” (Article 10).

Part IV of the MLI (Articles 12 to 15) describes the mech-
anism by which the PE definition in existing tax treaties may
be amended to prevent the artificial avoidance of PE status
through, e.g., commissionaire arrangements, the splitting-up
of contracts, and the specific activity exemption. Luxembourg
made reservations on most of the changes dealt with in Part IV
except as regards the provision dealing with specific activity
exemptions (Article 13), for which Luxembourg chose option
B, which provides that specific activity exemption applies irre-
spective of whether activity is of auxiliary or preparatory char-
acter.
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6. Dispute Resolution

The Law of December 20, 2019, creating a tax dispute res-
olution mechanism,” represents the implementation into Lux-
embourg law of the EU Directive’ of October 10, 2017 on tax
dispute resolution mechanisms. The objective of the Directive
and the Law is to resolve, within a set timeframe disputes be-
tween EU Member States on the interpretation of bilateral tax
agreements in a particular case. The Law entered into force on
December 27, 2019 and applies with respect to requests for the
resolution of tax disputes in relation to income or wealth for fis-
cal years beginning on or after January 1, 2018. The competent
authorities of EU Member States can agree to apply the provi-
sions also to tax disputes relating to earlier fiscal years.

The Directive is wider in scope than the Convention on the
elimination of double taxation in connection with the adjust-
ments of profits of associated enterprises,” which provides for
an arbitration procedure within the EU Member States, as it ap-
plies to all disputes relating to differences in interpretation of
the provisions of tax treaties between Member States.

Under the dispute resolution mechanism of the law, a tax-
payer facing a difference in the interpretation of a provision
of a tax treaty between EU Member States can, within three
years, simultaneously file a request for dispute resolution with
the Luxembourg tax authorities and the competent authorities
of the other Member State(s) involved. Individuals and small
enterprises may only file a request with the Luxembourg tax
authorities. The Luxembourg tax authorities must decide on the
admissibility of the request within six months.

If the Luxembourg tax authorities and the competent au-
thority(ies) of the other Member State(s) involved admit the re-
quest, they will endeavor to resolve the dispute amicably with-
in two years of the latest notification of the admissibility of the
request. An extension of an additional year can be requested by
the Luxembourg tax authorities from the other competent au-
thorities based on a written justification or vice versa.

If:

(1) Not all the competent authorities involved admitted the
request of the taxpayer; or

(i1) The mutual agreement procedure (MAP) did not result
in a resolution of the dispute within the given delay,

the taxpayer can request that the Luxembourg tax authorities
form, together with the other competent authority(ies) in-
volved, a consultative commission consisting of members of
each Member State involved and independent persons, within
120 days. In the case of (i), the consultative commission then
decides within six months on the admissibility of the request.
The competent authorities can then engage in a MAP within 60
days. Failing this, or in the case of (ii), the consultative com-
mission will, within a delay of six months that may be extended
once for a further three-month period, offer its own advice on
resolving the dispute. The competent authorities may agree to

% Law of December 20, 2019, Memorial A890.

3 EU Directive 2017/1852 of October 10, 2017.

334 Convention on the elimination of double taxation in connection with the
adjustment of profits of associated enterprises (90/436/EEC), dated August 20,
1990.
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form an alternative commission that offers the advice instead of
the consultative commission.

The competent authorities then must render a final deci-
sion within six months after the consultative or the alternative
commission gives its advice. If they do not find a resolution,
the advice becomes binding upon them.

The final decision or at least an anonymized summary of
the decision is published.

It should be noted that the filing of a request by a taxpayer
under this law terminates any other ongoing MAP or dispute
resolution procedure dealing with the same dispute and initi-
ated under an agreement or convention for the elimination of
double taxation on income and capital.”’

335 Art. 16 of the Law of December 20, 2019, and Circular L.G. — Conv.
D.I. n°60 of March 11, 2021.
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XV. Exchange of Information and Reporting

A. U.S. Foreign Account Tax Compliance Act

On March 28, 2014, Luxembourg signed an Intergovern-
mental Agreement (IGA) for the exchange of tax information
with the United States pursuant to the U.S. Foreign Account
Tax Compliance Act (FATCA). The IGA was implemented in
Luxembourg through the Law of July 24, 2015,”® which ap-
proved the IGA and ensures its effective implementation in
Luxembourg domestic law by appointing the Direct Tax Ad-
ministration (Administration des Contributions Directes) as the
competent tax authority concerned with FATCA exchanges of
information. The IGA follows the Model 1 IGA.*

Under the IGA, an entity not based in the United States
can be classified either as a foreign financial institution (FFI)
or as a non-financial foreign entity (NFFE). Both categories are
divided in two subcategories, each subcategory being subject
to different obligations: while an FFI is either a reporting or a
non-reporting FFI, an NFFE is either active or passive.

Luxembourg Financial Institutions (FFIs) within the
meaning of the IGA are banks, custodians, certain investment
entities and certain insurance companies that are resident in
Luxembourg and branches located in Luxembourg of such non-
Luxembourg resident financial institutions.

The core text of the IGA is completed by two annexes and
a memorandum of understanding. Annex I describes a due dili-
gence process that certain FFIs need to follow. Annex II lists
entities that will be considered as Non-Reporting Institutions
because they are either exempt beneficial owners or deemed-
compliant for purposes of the IGA. Annex II also contains spe-
cial provisions for the classification of specific Luxembourg
entities and products (e.g., SEPCAV, ASSEP).

According to the Model 1 IGA, only reporting FFIs are
subject to the reporting obligations, i.e., Luxembourg FFIs that
are neither non-reporting FFIs nor deemed-compliant FFIs as
defined by Annex II or U.S. Treasury regulations. Reporting
FFIs that maintain a U.S. reportable account within the mean-
ing of the IGA™ are required to report to the Luxembourg tax
authorities on an annual basis information about financial ac-
counts held by: (i) specified U.S. persons; (ii) certain U.S. con-
trolled entities; and (iii) non-U.S. financial institutions that do
not comply with FATCA. Under the IGA, such information
will subsequently be remitted by the Luxembourg tax authori-
ties to the U.S. Internal Revenue Service.

Such reporting needs to be made by June 30 of each year.
Reporting obligations started to apply for the year 2015 with
respect to information for the year 2014.

Under Article 2(2)(a) of the IGA, information to be report-
ed to the Luxembourg tax authorities is the following:

(i) Name;
(i1) Address;

3 Law of July 24, 2015, Memorial A no. 145, July 29, 2015.

*7For the full text of the agreement, see: http:/www.treasury.gov/re-
source-center/tax-policy/treaties/Documents/FATCA-Agreement-Luxem-
bourg-3-28-2014.pdf.

% Luxembourg-U.S. IGA, Art. 1(cc).
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(iii) U.S. Federal Taxpayer Identification Number, if ap-
plicable;

(iv) Account Number;

(v) Name and global intermediary identification number of
the reporting financial institution; and

(vi) Account balance or value as of the end of the relevant
calendar year or other appropriate reporting period or ac-
count balance or value immediately as before closure if the
account was closed during such year.

Additional information is required if the account is a cus-
todial account.”

If a Reporting FFI fails to comply with its reporting oblig-
ations, it will be considered as a Non-Participating Financial
Institution and subsequently could be subject to a 30% with-
holding tax on U.S. source withholdable payments it will re-
ceive (i.e., payments of interest, dividends, rent, salaries and
other defined income from sources within the United States).

For purposes of the IGA, a U.S. Reportable Account
means either a financial account held by one or more U.S.
Specified Persons™ or an account held by a passive NFFE with
one or more Controlling Persons™' that are U.S. Specified Per-
sons. Annex II of the IGA also provides for specified accounts
that are not considered to be financial accounts and therefore
are excluded from the U.S. Reportable Account definition.

The LTA has been informed by the IRS of the introduction
of new codes that can be used for FATCA reporting. These
codes have been developed by the IRS to better identify the rea-
sons why a financial institution has not been able to collect U.S.
tax identification numbers (TINs). The use of these codes is
not mandatory for Luxembourg reporting financial institutions.
However, the LTA recommends their use from fiscal year 2020
(deadline June 30, 2021).>* These new codes complete the pro-
visions of section 3.6.6 TIN UNKNOWN of the LTA’s Circu-
lar of August 10, 2020. The list can be found on the LTA’s site
under the name “FATCA — Liste des codes en cas de TINs/
NIFs américains inconnus.” It should be noted that, according
to the newsletters, the absence of U.S. TINs should result in a
notification from the IRS for administrative errors and minor
mistakes. In the event the Luxembourg reporting financial in-
stitution does not communicate the unknown U.S. TINs with-
in 120 days after receipt of the notification, the IRS will assess
whether there is significant non-compliance. In this context, the
IRS should consider all the facts and circumstances, including
the reasons why the unknown U.S. TINs could not be obtained,
the procedures put in place by the Luxembourg reporting finan-
cial institution for obtaining the unknown U.S. TINs, and the
efforts made in this context. If the IRS concludes that there is
significant non-compliance, the Luxembourg reporting finan-
cial institution will be treated as a non-participating FFI, which
will result in the imposition of the sanctions described above.

*Luxembourg-U.S. IGA, Art. 2(2)(5).

0 Luxembourg-U.S. IGA, Art. 1(ff).

1 Luxembourg-U.S. IGA, Art. 1(mm).

2 Newsletters of the LTA of April 1, 2021, “FATCA — Introduction of
codes for unknow TINS,” of June 7, 2021 “FATCA — New code in the case of
unknown TINs” and of September 21, 2021 “FATCA — Error messages in the
case of unknown TINs.”
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B. Common Reporting Standard

The OECD has developed the Common Reporting Stan-
dard (CRS) which aims at implementing automatic exchange
of financial account information among participating countries.
On October 29, 2014, 51 jurisdictions, including Luxembourg,
signed a multilateral competent authority agreement (the Mul-
tilateral Agreement) for a new standard on automatic exchange
of financial account information for tax matters. This new stan-
dard covers both the CRS and a model competent authority
agreement for jurisdictions that want to participate at a later
stage.

The CRS is based on the Model 1 IGA in relation to
FATCA, discussed above. The CRS contains the due diligence
process and reporting procedures to be followed by financial
institutions. The CRS has been incorporated in the revised EU
Directive on Administrative Cooperation (EU Directive 2014/
107). Luxembourg implemented this Directive in Luxembourg
domestic law through the Luxembourg CRS Law of December
18, 2015. Pursuant to the Luxembourg CRS law, the year 2016
is the first year for which information must be exchanged. Such
information will need to be exchanged by Luxembourg finan-
cial institutions (FIs) with the Luxembourg tax authorities prior
to June 30, 2017.

Pursuant to Luxembourg CRS legislation, an entity resid-
ing in a participating jurisdiction can be classified either as a
participating jurisdiction financial institution (FI) or as a non-
financial entity (NFE). Both categories are divided in two sub-
categories, each subcategory being subject to different obliga-
tions: while FIs are either reporting or non-reporting FIs, NFEs
are either active or passive.

Luxembourg FIs within the meaning of the CRS law are
banks, custodians, certain investment entities and certain insur-
ance companies that are resident in Luxembourg and branches
located in Luxembourg of such non-Luxembourg resident Fls.

The CRS law requires Luxembourg FIs to identify finan-
cial account holders and establish whether they are tax resident
either in an EU Member State or in a country with which Lux-
embourg has an exchange of information agreement. Luxem-
bourg Fls will need to report financial account information of
such account holders to the Luxembourg tax authorities which
will remit such information to the competent foreign tax au-
thorities of the other country.

For the purpose of the Luxembourg CRS law, a reportable
account means either a financial account held by a reportable
person or by a passive NFE with one or more controlling per-
sons that are reportable persons. The Luxembourg CRS law al-
so lists some excluded accounts. Reportable persons are indi-
viduals or entities which are tax residents in another EU Mem-
ber State other than Luxembourg, with the exception of an en-
tity that is:

(1) A corporation whose stock is regularly traded on one or
more established securities markets;

(ii) A corporation that is a related entity of a corporation
described above in (i);

(ii1) A governmental entity;

(iv) An international organization;
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(V) A central bank; or

(vi) A financial institution.

The financial information to be reported has a similar
scope to that required by FATCA and includes the following:

(i) Name;

(i1) Address;

(iii) Taxpayer identification number, if applicable;
(iv) Account number;

(v) Name and global intermediary identification number of
the reporting financial institution; and

(vi) Account balance or value as of the end of the relevant
calendar year or other appropriate reporting period or ac-
count balance or value immediately as before closure if the
account was closed during such year.

Additional information is required if the account is a cus-
todial account.

C. Country-by-Country Reporting

The OECD has developed the country-by-country (CbC)
reporting which aims at implementing automatic exchange of
financial and tax information by multinational enterprise
groups relating to the global allocation of their income and tax-
es and other indicators of their economic activity among partic-
ipating countries.

In January 2016, 31 jurisdictions, including Luxembourg,
signed a multilateral competent authority agreement for the au-
tomatic exchange of CBC reports. The CbC reporting has been
incorporated in Council Directive 2016/881/EU of May 25,
2016, amending Directive 2011/16/EU. This Directive was im-
plemented in Luxembourg domestic law through the Law of
December 23, 2016.

Under the CbC reporting law, a Luxembourg tax resident
ultimate parent entity of a multinational enterprise group with
a consolidated turnover amounting to at least 750 million euros
in the preceding year (a “CbC reporting group”) must file an
annual CbC report with the Luxembourg tax authorities. The
ultimate parent entity is the entity that owns directly or indirect-
ly a sufficient interest in one or more entities of the group, such
that it is required to prepare consolidated accounts (or would be
so required if its equity interests were traded on a public secu-
rities exchange) and no other entity of the multinational enter-
prise owns such interest in the first-mentioned entity. Further,
any other Luxembourg tax resident entity or Luxembourg sit-
uated permanent establishment of a CbC reporting group must
file a CbC report with the Luxembourg tax authorities if Lux-
embourg does not receive a CbC report from another country or
from a relevant designated Luxembourg entity (e.g., if the ulti-
mate parent entity is tax resident in a jurisdiction that does not
(yet) oblige it to file a CbC report).

CbC reports must be filed within 12 months after the end
of the relevant fiscal year for which the report is prepared. The
first CbC report had to be filed for fiscal years starting on or af-
ter January 1, 2016, and therefore had to be filed in 2017 if the
fiscal year coincided with the calendar year. Further, a Luxem-
bourg taxpayer of a CbC reporting group must notify the Lux-
embourg tax authorities which entity of the multinational enter-

7220



Detailed Analysis

XV.C.

prise group is required to file the CbC report. This notification
must be submitted no later than the last day of the relevant fis-
cal year.

Failure to comply, late compliance and incomplete com-
pliance with the CbC reporting law obligations are punishable
with a fine of up to a maximum amount of 250,000 euros.

The Luxembourg tax authorities will exchange a CbC re-
port with every country that is:

(1) Included in the report as a country in which the CbC
reporting group is present through one or more entities or
permanent establishments (PEs); and

(i) An EU Member State or a jurisdiction with which Lux-
embourg has entered into an agreement to exchange CbC
reports.

On November 11, 2021, the EU Parliament adopted the
proposed directive on the disclosure of income tax information
by certain undertakings and branches, known as the Public CbC
Reporting Directive.” This Directive, amended the Accounting
Directive 2013/34/EU and entered into force on December 21,
2021. EU Member States, including Luxembourg, must trans-
pose the Directive into domestic law by June 22, 2023.

The public CbC reporting directive provides that the fol-
lowing undertakings whose (consolidated, where applicable)
revenue on their balance sheet date exceeded for each of the
last two consecutive financial years a total of 750 million euros,
as reflected in their consolidated financial statements, must
draw up, publish and make accessible a report on income tax
information as regards the latter of those two consecutive fi-
nancial years:

(1) EU ultimate parent undertakings;
(ii) EU standalone undertakings;

(iii) EU medium-sized and large subsidiary undertakings
controlled by a non-EU ultimate parent undertaking (in
this case, the consolidated revenue is determined at the
level of the non-EU ultimate parent undertaking);

(iv) EU branches of non-EU undertakings (in this case, the
consolidated revenue is determined at the level of the non-
EU ultimate parent undertaking).

This obligation will, however, not apply to:

(i) Undertakings listed above whose total consolidated
revenue falls below 750,000,000 euros for each of the last
two consecutive financial years;

(i1) Undertakings listed above that are established or exer-
cise their activities in a single EU Member State and in no
other tax jurisdiction;

(iii) Standalone credit institutions, investment firms, or ul-
timate parent undertakings of such institutions/firms that
disclose a CbC report in accordance with Article 89 of Di-
rective 2013/36/EU of the European Parliament and of the
Council that includes information on all of their activities;
or

*3The EU Directive 2021/2101 of the European Parliament and of the
Council of November 24, 2021 amending Directive 2013/34/EU as regards dis-
closure of income tax information by certain undertakings and branches.
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(iv) EU branches of non-EU undertakings where a similar
report is drawn up by the non-EU undertakings.

The report on income tax information should include in-
formation relating to all the activities of the standalone under-
taking or ultimate parent undertaking and in particular:

(i) The name of the ultimate parent undertaking or the
standalone undertaking, the financial year concerned, the
currency used, and where applicable, a list of all sub-
sidiary undertakings consolidated in the financial state-
ments of the ultimate parent undertaking with respect to
the relevant financial year, established in the European
Union or in tax jurisdictions included in Annexes I and II
to the Council conclusions on the revised EU list of non-
cooperative jurisdictions for tax purposes;

(i1) A brief description of the nature of their activities;

(iii) The number of employees on a full-time equivalent
basis;

(iv) Revenues;

(v) The amount of profit or loss before income tax;

(vi) The amount of income tax accrued during the relevant
financial year;

(vii) The amount of income tax paid on a cash basis; and

(viii) The amount of accumulated earnings at the end of
the relevant financial year.

The report should present the information separately for
each EU Member State and for each jurisdiction listed on the
EU list of non-cooperative jurisdictions for tax purposes.

EU Member States should ensure that the report is made
accessible to the public in at least one of the official languages
of the Union, free of charge, no later than 12 months after the
balance sheet date of the financial year for which the report is
draw up on the website of:

(i) The undertaking;

(ii) The subsidiary undertaking or an affiliated undertak-
ing; or

(iii) The branch or the undertaking that opened the branch
or an affiliated undertaking.

The Directive was transposed into Luxembourg legislation
by the law of August 15, 2023. The law applies to financial
years commencing on or after June 22, 2024.**

The law allows in-scope groups to, in certain cases, defer
the disclosure of commercially sensitive information for up to
five years. Sensitive information must be understood as in-
formation that, if made publicly available, would be seriously
prejudicial to the commercial position of the undertaking to
which the report relates. Any omission must be clearly indicat-
ed in the report, together with a reasoned explanation. Howev-
er, information pertaining to tax jurisdictions included in An-
nexes I and II of the Council conclusions on the revised EU list
of non-cooperative jurisdictions for tax purposes may never be
omitted.

*Law of August 15, 2023, Art. 3.
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In certain circumstances, the law also exempts in-scope
groups from the obligation to publish their income tax infor-
mation on their website. However, this exemption only applies
provided that the declaration is made available to any third par-
ty located in the European Union on the Luxembourg Trade
and Companies Register’s website, free of charge. If that is the
case, the company’s website must contain information regard-
ing the exemption and a link to the website of the relevant busi-
ness register.

D. Luxembourg Register of Ultimate Beneficial Owners

The UBO Law of January 13, 2019, implementing the reg-
ister of beneficial owners in Luxembourg entered into force on
March 1, 2019. The UBO Law, which transposes into Luxem-
bourg law Article 30 of the fourth Anti-Money Laundering Di-
rective,” as amended by the fifth Anti-Money Laundering Di-
rective,”® created a register of beneficial owners (registre des
bénéficiaires effectifs, RBO) in which the ultimate beneficial
owners (UBOs) of companies and other Luxembourg legal en-
tities can be consulted.

A Grand-Ducal Regulation, published on February 19,
20194, provides guidance on the practical application of the
law.™

Registrations must be completed in French, German or
Luxembourgish. A request to register or modify information
will have to be supported by documentary evidence that in-
cludes:

(1) Official documents enabling the identification of
UBOs;

(ii) If relevant, a request to limit the access to the informa-
tion available in the register; and

(iii) If relevant, proof that the registered entity is listed on
a regulated market that fulfils certain conditions.

1. Covered Entities

Most of the Luxembourg entities registered with the Lux-
embourg Register of Trade and Companies (Registre de Com-
merce et des Sociétés, RCS) are covered by the Law of January
15, 2019, which notably applies to all Luxembourg civil and
commercial companies, e.g., S.a r.l.s, SAs and SCAs (except
for sociétés commerciales momentanées and sociétés commer-
ciales en participation), (European) economic interest group-
ings, and Luxembourg branches of foreign entities.

Fonds communs de placement and companies listed on a
regulated market in Luxembourg, the European Economic Area
or a third country that imposes obligations recognized as equiv-
alent by the European Commission within the meaning of Di-

> Directive (EU) 2015/849 of the European Parliament and of the Council
of May 20, 2015, on the prevention of the use of the financial system for
the purposes of money laundering or terrorist financing, amending Regulation
(EU) No 648/2012 of the European Parliament and of the Council, and repeal-
ing Directive 2005/60/EC of the European Parliament and of the Council and
Commission Directive 2006/70/EC.

*Directive (EU) 2018/843 of the European Parliament and the Council of
May 30, 2018, amending Directive (EU) 2015.

7 Grand-Ducal Regulation of February 15, 2019 on the modalities of reg-
istration, payment of administrative fees and access to information entered in
the Register of Beneficial Owners.
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rective 2004/109/EC,1 are no longer excluded from the scope
of the Law.

Fund entities, whether regulated or not, and with or with-
out legal personality, will thus also have to comply with the
new requirements.

2. Definition of Ultimate Beneficial Owner of a
Luxembourg Company

A UBO is defined as any natural person who ultimately
owns or controls the entity or any natural person for whom a
transaction is executed or an activity carried out. In the case
of companies, this includes any natural person who ultimately
owns or controls the company through direct or indirect own-
ership of a sufficient percentage of the shares or voting rights
or ownership interest in that company, including through bearer
shareholdings, or through control via other means. A person
may thus be a UBO based on the ownership criterion and/or on
the control criterion.

A direct or indirect shareholding of more than 25% held
by a natural person in a Luxembourg company is an indication
that the ownership criterion is met. This does not mean that a
person who owns a shareholding of 25% or less is automatical-
ly not a UBO, since that person may exercise actual control via
other means.

If, after having exhausted all possible means and provided
there are no grounds for suspicion, no UBO can be identified,
or if it is uncertain whether the persons identified are the UBOs,
information has to be provided with respect to the natural per-
son(s) holding the position of senior management (dirigeant
principal).

3. Scope of Information Subject to Disclose

The UBO Register will contain the name, date and place of
birth, nationality and the country of residence, the exact private
or professional address of the UBO and the identification num-
ber for the individuals registered in the Luxembourg Register
of natural persons (or for nonresident individuals their national
identification number, e.g., the number of the ID card). The na-
ture and the extent of the beneficial interest held must also be
included in the UBO Register.

Companies listed on a regulated market in Luxembourg,
the European Economic Area or a third country that imposes
obligations recognized as equivalent by the European Commis-
sion within the meaning of Directive 2004/109/EC, will only
have to provide the name of the regulated market(s) on which
their securities are admitted to trading.

The information will be kept in the UBO Register until a
period of five years after the date on which the relevant Lux-
embourg entity has been removed from the RCS (e.g., because
it has been dissolved or has ceased to exist).

4. Obligations of Reporting Entities

Luxembourg entities will have to collect information, file
it with the UBO Register, keep it up to date, and give it to na-
tional authorities upon request.

Information on the UBO will have to be filed with the
UBO Register within one month from the moment when the
entity has become aware or should have become aware of the
event requiring the registration or modification of information.
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The filing will be made electronically on the website of the
UBO Register manager.

5. Access to the UBO Register

In accordance with the 5th EU anti-money laundering Di-
rective adopted on May 30, 2018, Member States are required
to maintain interconnected, publicly available national UBO
registries. Any person has the right to access such information
(except for the exact private or professional address and identi-
fication number of the UBOs) without having to demonstrate a
legitimate interest.

However, a Luxembourg company required to file infor-
mation with the UBO Register may request that the access to
such information be limited exclusively to the national authori-
ties (e.g., the Luxembourg tax authorities), credit and financial
institutions, as well as bailiffs and notaries acting in their pro-
fessional capacity. Such request must be duly motivated and
addressed to the UBO Register manager (i.e., to the econom-
ic interest grouping “Luxembourg Business Registers,” which
also maintains the RCS). The limitation of access will be grant-
ed only in exceptional circumstances, where access to informa-
tion available in the UBO Register could expose the UBO in
question to a disproportionate risk, a risk of fraud, kidnapping,
blackmail, violence, intimidation, or in case the UBO is either
a minor or legally incapable.

The Court of Justice of the European Union (CJEU) ren-
dered its judgement on the compatibility of public access to
UBO information with the fundamental right to the protection
of private life and the right to the protection of personal data as
guaranteed in the TFEU. The CJEU found that the current pub-
lic accessibility to UBO information in the UBO register was
invalid.™* Following the judgment of the CJEU of November
22,2022, access to the RBE website via the Internet was tem-
porarily suspended pending the introduction of changes to the
register that are in line with the judgement. Access was restored
in December 2022 for professionals subject to the amended law
of November 12, 2004 on the fight against money laundering
and terrorist financing, such as professionals in the financial
and insurance sectors, auditors, real estate agents and develop-
ers, persons carrying on a family office activity, notaries and
lawyers.™ Access should also be restored for any other parties
with a legitimate interest.

On December 19, 2024, the Luxembourg Parliament en-
acted a law clarifying the relevant access rights to the UBO reg-
ister.”™ Published in the Luxembourg Official Journal on Janu-
ary 27, 2025, it entered into force on February 1, 2025. It de-
tails the categories of persons and entities with a legitimate in-
terest in accessing the UBO register. These expressly include:

* Professional journalists;

* Non-profit organizations, associations and foundations
established within the European Union and focused on
AML/CFT;

8 Joined cases C37/20 and C601/20.

> Government press releases of December 6, 2022, and December 21,
2022.

ST aw of January 23, 2025, amending: 1° amended Law of December 19,
2002, on the register of commerce and companies and the annual accounts of
undertakings; 2° amended UBO Law of January 13, 2019.
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* Individuals seeking to identify beneficial owners of enti-
ties they may transact with, to avoid links to money laun-
dering or terrorist financing; and

* National authorities/administrations involved in AML/
CFT, provided they do not already have access to the UBO
Register under other provisions.

6. Penalties for Non-Compliance

For a Luxembourg company, non-compliance may result
in a criminal fine ranging from 1,250 euros to 1,250,000 euros.
A UBO that does not comply with its obligation to cooperate
with the Luxembourg company may also be subject to a crimi-
nal fine ranging from 1,250 euros to 1,250,000 euros.

Furthermore, as of 2025, the manager of the UBO register
is empowered to take additional administrative measures in this
regard:

* Display on the UBO website, the fact that the file of the
person or entity concerned is non-compliant with the UBO
Law;

« Issue certificates of non-compliance with the UBO Law
to the entity concerned;

* Impose daily penalties for non-compliance on the entity
concerned; and

* Remove the non-compliant entity’s registration from the
UBO register, without this entailing dissolution or loss of
legal personality for the entity, thus effectively depriving
it of registration.

These administrative penalties will co-exist with the exist-
ing criminal fines, some of which the UBO Law now provides
may only be imposed if the violation was committed knowing-
ly.

Additionally, the non-compliant entity can appeal the de-
cisions of the UBO manager before the administrative courts.

E. Mandatory Disclosure Rules for Reportable
Transactions (DAC 6)

On May 25, 2018, the DAC 6 Directive™ introduced
mandatory disclosure rules for intermediaries such as lawyers,
accountants and tax advisors, who must report potentially ag-
gressive tax planning arrangements with a cross-border dimen-
sion, as well as arrangements designed to circumvent reporting
requirements like the CRS and the UBO reporting obligation.
EU Member States’ tax authorities will exchange the informa-
tion automatically within the European Union through a cen-
tralized database.

The reporting obligation applies to intermediaries with
residency, incorporation, professional registration or a perma-
nent establishment in an EU Member State and only related
to cross-border arrangements concerning at least one other EU
Member State. The Directive includes a list of features, el-
ements, and examples of arrangements that should present a
strong indication of aggressive tax planning or the undermining
of reporting obligations. Covered intermediaries must disclose

! Directive 2011/16/EU of May 25, 2018.
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such arrangements within 30 days after making them available
to their clients.

In certain cases, for instance when no intermediary is in-
volved, when the intermediary does not have an EU presence or
in the case of client-attorney privilege, the obligation to report
lies with the client.

Member States were obligated to implement the DAC 6
Directive in their domestic laws by December 31, 2019, and ap-
ply it from January 1, 2021 (this was as a result of COVID-19,
the Directive originally was meant to be applied from July
1, 2020). However, the Directive has retroactive effect for all
reportable arrangements between June 25, 2018 and July 1,
2020. Luxembourg transposed DAC 6 into domestic law on
March 25, 2020,” and delayed its entry into force to January
1, 2021.°% Reportable arrangements from the retrospective pe-
riod had to be reported by January 31 and February 28, 2021,
respectively. Current reportable arrangements must be reported
within 30 days beginning either on the day after the reportable
arrangement is made available or is ready for implementation,
or when the first step of the reportable arrangement is imple-
mented, whichever event occurs first.

Intermediaries that are subject to obligations of profession-
al secrecy, such as lawyers and accountants in the exercise of
their profession, are exonerated from the reporting obligation.
Instead, within 10 days of the above event, they had to noti-
fy other intermediaries, or, in the absence thereof, the relevant
taxpayer. In the latter case, the reporting obligation falls on the
taxpayer.

However, in a judgment dated December 8, 2022, the
Grand Chamber of the CJEU ruled that the obligation imposed
on lawyers under DAC 6 to notify intermediaries other than
their own clients infringes the right to respect for communica-
tions between lawyers and their clients guaranteed by Article 7
of the Charter of Fundamental Rights of the European Union.
As a consequence of the judgment of the CJEU, Luxembourg
lawyers no longer have an obligation to notify other intermedi-
aries who are not their clients. On October 14, 2020, the Lux-
embourg tax authorities released reporting specifications. A re-
porting XSD schema has been published allowing the report-
ing of reportable arrangements on the “MyGuichet” portal from
January 1, 2021.

F. Mandatory Reporting for Digital Platform Operators
(DAC 7)

On March 22, 2021, the Council of the European Union
approved an amendment to the Council Directive 2011/16/EU
on administrative cooperation.”™ The DAC 7 Directive™ is de-
signed to expand reporting obligations and the exchange of in-
formation to cover sales made via digital platforms. The report-
ing obligation for digital platform operators had to be trans-
posed into domestic law by December 31, 2022, and enter into
force on January 1, 2023. The remaining amendments must be
implemented into domestic law by December 31, 2023.

2L aw of March 25, 2020.

B Law of July 24, 2020.

4 Case C-694/20.

3 Council Directive 2021/514 of March 22, 2021, amending the Directive
2011/16/EU on administrative cooperation in the field of taxation.

> Directive 2021/514/EU.
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On May 5, 2023, the Luxembourg government voted the
bill* transposing the DAC 7 Directive into Luxembourg Law.

On June 12, 2023, the Luxembourg tax authorities issued
guidance on the requirements for the mandatory automatic ex-
change of information (AEOI) by digital platform operators,
under the law implementing the Directive. The guidance har-
monizes the exchange of information between the tax authori-
ties of the Member States in terms of registration, reporting and
exchange of information.

It also clarifies the mechanism for exchanging information
when a group of taxpayers cannot be identified individually,
and introduces automatic and mandatory information ex-
changes for real estate assets.

Finally, the guidance establishes the following deadlines:

(i) December 31, 2023 for reporting platform operators
and excluded platform operators to complete their due dili-
gence procedures (extended to December 31, 2024 with
respect to sellers already registered on the platform as of
January 1, 2023); and

(ii) February 19, 2024 for the submission of the first dec-
laration of information by platform operators on 2023 re-
portable seller income for activities covered by DAC 7.

The Luxembourg tax authorities have issued guidance in
the form of “frequently asked questions” on the information to
be declared by platform operators, the latest version being is-
sued on September 16, 2024.* This guidance contains numer-
ous instructions regarding the entities concerned, the excluded
entities, the information to be declared during the registration
and the declaration, the various deadlines (for registration, de-
claration, notification and exchange of information), sanctions
and legal actions where a fine is imposed by the Luxembourg
tax authorities.

Pursuant to DAC 7, digital platform operators must iden-
tify and report information about income derived by their sell-
ers from certain relevant cross-border and domestic activities
(i.e., the rental of immovable property, personal services, sales
of goods and the rental of any mode of transport). The informa-
tion has to be reported to the competent tax authorities of the
relevant EU Member States no later than January 31 of the fol-
lowing calendar year (i.e., the reporting deadline for the year
2023 is January 31, 2024). The relevant Member State then has
to exchange this information automatically in a standard com-
puterized format with the competent tax authority of the other
Member State concerned.

A platform operator is an entity that contracts with sellers
to make available all or part of a platform to them. A platform
operator qualifies as a reporting platform operator (RPO) if it is
resident for tax purposes in an EU Member State, is incorporat-
ed under the laws of a Member State, has its place of manage-
ment in a Member State or has a permanent establishment (PE)
in a Member State. A platform operator that does not fulfill any
of those conditions may still qualify as an RPO if it facilitates
the carrying on of a relevant activity by reportable sellers or a

*7Bill n°8029.

*®FAQ of Luxembourg tax authorities, version of September 16, 2024 re-
garding the information to be declared by platform operators, https://impotsdi-
rects.public.lu/dam-assets/fr/echanges-electroniques/dac7/foire-aux-questions-
informations-dclarer-par-les-oprateurs-de-plateform-loi-dac7.pdf.
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relevant activity involving the rental of immovable property lo-
cated in a Member State.
Reportable sellers are:

(i) Residents of an EU Member State for purposes of DAC
7, i.e., sellers that have their primary address, a taxpayer
identification number (TIN) or a PE in a Member State; or

(i) Sellers that rented out immovable property located in a
Member State.

An RPO has to report in substance information regarding
a reportable seller, the income earned, the fees, commissions or
taxes withheld or charged by the RPO and each EU Member
State in which a reportable seller is resident as defined above
for purposes of DAC 7.

Under the Luxembourg law, reporting obligations are im-
posed on digital platform operators that are tax resident in Lux-
embourg, or that are incorporated under Luxembourg law, have
an effective place of management in Luxembourg or have a PE
in Luxembourg.” Digital platform operators subject to report-
ing obligations had to register with the Luxembourg tax author-
ities before December 31, 2023 if they were already operative
on the date the law entered into force. Digital platform opera-
tors that commence operations after that date must register no
later than on the date of commencement of their activities.

G. Mandatory Reporting for Crypto-Asset Transactions
(DAC 8)

On December 8, 2022, the EU Commission proposed an
amendment to Council Directive 2011/16/EU on administrative
cooperation (i.e., DAC 8). The proposal aims to increase trans-
parency and accountability for crypto-assets. If adopted, the
rules will need to be implemented by EU Member States by
December 31, 2025, and will come into effect on January 1,
2026.

The proposed amendments introduce additional reporting
requirements. DAC 8 will apply to both EU-based and non-

S9Bill no. 8029 of June 13, 2022.
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EU crypto-asset service providers. It will require them to report
information on transactions (exchanges and transfers) involv-
ing crypto-assets entered into by their EU-based users. Non-EU
crypto-asset operators will have to register in a EU Member
State of their choice and report in that EU Member State, unless
they already report information under a similar regime in a
country that has committed to share such information with EU
Member States.

The proposed amendments also introduce new due dili-
gence procedures. DAC 8 would require crypto-asset service
providers to perform due diligence on reportable users, i.e., in-
dividuals or entities that are customers of the crypto-asset ser-
vice provider and carry out reportable transactions. Such users
must be resident in a EU Member State and cannot be ac-
tive entities or excluded persons (e.g., government entities, in-
ternational organizations, central banks, financial institutions).
Crypto-asset service providers must obtain self-certification
and relevant documentation from their customers to determine
if they are “reportable persons” subject to reporting require-
ments, including for the purposes of identifying any pre-exist-
ing relationships within 12 months of DAC 8 coming into ef-
fect.

Member States will have to enforce DAC 8 rules against
crypto-asset operators within their jurisdiction through effec-
tive measures (the choice of which is left to the discretion of
each Member State). If a crypto-asset user does not provide
information requested by the reporting crypto-asset service
provider after two reminders (but not before 60 days), the re-
porting crypto-asset service provider must prevent the user
from performing exchange transactions.

Relevant crypto-asset service providers are expected to re-
port information by January 31 of the year following the rele-
vant calendar year (or any other appropriate reporting period)
to which the information relates, starting from January 1, 2026.
The automatic exchange with competent tax authorities of the
Member States is expected to occur within 2 months following
the end of the relevant calendar year (or any other appropriate
reporting period), starting from January 1, 2027.

10/01/2025 A - 131






XVI. Social Security Contributions

A. Social Security System

1. In General

Social security is organized as a net of several funds cov-
ering the following:

(i) Health;

(ii) Old age and invalidity;

(ii1) Family allowances;

(iv) Work-related accidents; and

(v) Unemployment benefits.

These funds are administered by the common social secu-
rity center (Centre Commun de la Sécurité Sociale) (CSSF).

In principle, every employee (or worker) working in Lux-
embourg must be a member of the common social security cen-
ter. There are some exceptions to this principle as a result of
special EU legislation.

Employees who reside in third countries, but who are em-
ployed in Luxembourg, are generally required to make Luxem-
bourg social security contributions.

However, a resident of a Member State working for an em-
ployer established in another Member State, who carries out a
substantial activity (i.e., corresponding to more than 25% of his
or her working time or pay) in his or her country of residence,
is subject to the social security system in his or her country of
residence.”® In this case, the employer is obliged to contribute
in the country of residence of the employee.™"

Due to the widespread use of telework during the
COVID-19 crisis, the European authorities recommended to
Member States not to take into account telework days in the
calculation of the 25% threshold during the transitional period
(initially supposed to end on December 31, 2022. The tran-
sitional period was extended for an additional period of six
months, ending on June 30, 2023.°”

On July 1, 2023, the European Union unveiled a new
Framework Agreement designed to establish a more enduring
system for determining the social security status of cross-bor-
der teleworkers within the EU. Based on Article 16 of Regu-
lation (EC) no. 883/2004 on the coordination of social secu-
rity systems, the Framework Agreement establishes a system
under which, if adopted by the Member States concerned, the
telework performed in an employee’s home country will not be
considered, in certain cases, when determining the applicable
social security scheme. Note that the Framework Agreement
will only apply if both Member States involved have ratified it.

*Regulation (EC) n° NO 883/2004 of the European Parliament and of the
Council of April 29, 2004, Art. 13.

*'Regulation (EC) No 987/2009 of the European Parliament and of the
Council of September 16, 2009, laying down the procedure for implementing
Regulation (EC) No 883/2004 on the coordination of social security systems,
Art. 21.

52 https://cess. public.lu/fr/actualites/2022/11/23 html.
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2. Luxembourg Tax and Social Security Rules on
Working from Home

Since January 1, 2023, changes in tax and social security
legislation in Luxembourg to facilitate access to teleworking
have continued to increase and evolve so that the Luxembourg
tax and social security rules do not represent an obstacle to en-
abling cross-border employees of Luxembourg companies to
telework.

From a tax point of view, Luxembourg has been able to
harmonize the tax thresholds for working days spent outside
Luxembourg (including teleworking days) with its neighboring
countries, i.e., Germany, Belgium and France. As from January
1, 2024, the tax tolerance threshold is 34 days per annum for
German, Belgian and French residents.

The tax tolerance thresholds allow nonresident employees
working for a Luxembourg employer to work outside Luxem-
bourg without triggering taxation in their country of residence.
In other words, cross-border workers who do not exceed the tax
tolerance thresholds in a given year remain subject to Luxem-
bourg taxation on their employment income. The table below
demonstrates the main changes with respect to the tax tolerance
thresholds on January 1, 2023 and January 1, 2024.

Country France | Belgium | Germany
As of January 1, 2023 | 34 days™ | 34 days 19 days
As of January 1, 2024 | 34 days 34 days 34 days

From a social security point of view, Luxembourg signed
the Framework Agreement on June 5, 2023, based on Article
16 of the Regulation (EC) n°883/2004 related to the coordina-
tion of social security systems.

Under the Framework Agreement, cross-border workers
living in Germany, Belgium and France are able to telework
while remaining subject to Luxembourg social security legisla-
tion, provided that the time worked in their respective countries
of residence does not exceed 50% of their actual working time.

The Framework Agreement came into force on July 1,
2023 and has been concluded for an initial term of five years.
The table below shows the place of affiliation of teleworkers
before and after July 1, 2023.

o, i
Place of Teleworking Zig;l:i:elj Teleworking
Affiliation <25% g >50%
50%

Before July 1,| Country of | Country of | Country of

2023 exercise residence residence
After July 1, [ Country of Country of Country of

2023 exercise exercise*® residence

The harmonization of the tax tolerance thresholds as well
as the new social security rules applicable to teleworking will
help Luxembourg employers to implement teleworking proce-

% See amendment dated May 3, 2023, applicable retroactively to January
1,2023.
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dures founded on the principle of equal treatment of employ-
ees, regardless of their country of residence. Employers should
declare any teleworking activities carried out by the employ-
ees on a daily basis to the Joint Social Security Centre (Centre
commun de la sécurité sociale).

Employees are covered under the following institutions:

(i) La Caisse Nationale de Santé (health care and work-re-
lated accident insurance);

(i) La Caisse National d’Assurance Pension (pension
fund);

(iii) Le Fonds pour I’Emploi (unemployment fund); and

(iv) La Caisse pour I’Avenir des Enfants (family al-
lowances).

As of April 1, 2024, a Luxembourg employer is obliged to
submit a form to the Luxembourg Joint Social Security Centre
for each time-period during which an employee performs work
from abroad.

B. National Health Fund (Caisse Nationale de Santé)

1. In General

An employee and the members of the employee’s family
(provided they are not personally insured with the social secu-
rity center and that they still belong to the employee’s house-
hold) are covered under the health insurance system. A tem-
porary stay in a different country will not interrupt the insur-
ance coverage, unless the stay exceeds 12 months, 24 months
or even more in specific cases.

The Caisse Nationale de Santé will refund a percentage
of the amounts paid in advance by the employee. The percent-
age refunded depends on the nature of the medical treatment in
question.

2. Illness or Accident Allowances

An employee who is unable to work because of illness/ac-
cident will receive his or her usual salary from his or her em-
ployer for the current month and the three following months.
After this time, the Caisse Nationale de Santé will take over the
payment of the monthly gross salary up to five times the mini-
mum salary (i.e., 13,188.95 euros as of January 1, 2025).

The indemnity is calculated based on the normal salary
that the employee would have received had he or she continued
his or her employment. If the employee is working under a
time-limited contract (contrat a la tiche), the average income
from the last 12 calendar months will be used as the basis for
calculating the indemnity.

3. Contribution Rates
Contributions must be made by both the employee and the
employer, as follows:

(i) Employer contribution: between 3.12% (i.e., 0.07% +
3.05) and 5.69% (i.e., 2.64 + 3.05)* computed on the em-
ployee’s annual gross salary (including bonuses and bene-
fits in kind) capped at 158,653.48 euros (according to the
January 1, 2025 index); and

% The rate varies depending on the employee’s absenteeism rate.
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(ii) Employee contribution: 3.05% computed on the em-
ployee’s annual gross salary (including bonuses and ben-
efits in kind) capped at 158,653.48 euros (according to
the latest index) and 1.4% for dependency insurance com-
puted on the employee’s annual gross salary decreased by
7,913.40 euros for the calendar year 2025 (i.e., 659.45 eu-
ros per month).

Luxembourg’s Joint Center for Social Security has pub-
lished revised minimum and maximum amounts for social se-
curity contributions. On January 1, 2025, the lowest monthly
contribution basis (also known as the standard monthly mini-
mum basis) is 2,637.79 euros. The highest monthly contribu-
tion basis (also known as the standard monthly maximum ba-
sis) is 13,188.96 euros. For the entire year of 2025, the lowest
and highest annual contribution basis amounts are 31,653.48
euros and 158,267.52 euros, respectively. These figures are cal-
culated based on the monthly amounts applicable throughout
the year. For 2025, based on the current index, the capped
amount for the full year is 158,653.48 euros.

C. Pension Funds (Caisse des Pensions)

1. In General

The pension fund basically covers every individual who
works in the private sector as an employee.

Contributions to the pension fund can be waived in the
case of:

(i) Foreign employees who are not residents of an the EU/
EEA Member State a state that has concluded a social se-
curity totalization agreement with Luxembourg, and who
work in Luxembourg for a maximum period of two
years.”® For contributions to be waived, a written request

must be made.
The part payable by the employer remains due.

(ii) Foreign employees from an EU Member State working
in Luxembourg for a limited period.

The contribution is calculated based on the employee’s
yearly gross salary, including occasional payments as well as
gratuities (for example, bonuses and benefits in kind) capped at
158,653.48 euros (in 2025).

The pension fund will pay a retirement or invalidity pen-
sion, as well as an allowance in the case of illness. It will also
pay a pension and other special benefits to the survivors in the
case of the death of the insured employee.

2. Retirement Pension

The age at which an employee is entitled to start receiving
a pension depends on the length of time during which contribu-
tions were made, as follows:

(i) Employees who compulsorily or voluntarily con-
tributed for at least 120 months to the Luxembourg State
pension fund are entitled to a pension at age 65;

(ii) Employees who compulsorily contribute for at least
480 months are entitled to a pension at age 60;

> This limit can be extended under certain social security agreements.
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(iii)) Employees who compulsorily or voluntarily con-
tributed, acquired, and/or were recognized past services
periods for a total of 480 months to the Luxembourg State
pension, of which at least 120 months have been compul-
sorily or voluntarily contributed to the said fund, are enti-
tled to a pension at age 57; and

(iv) Employees who have contributed for fewer than 10
years at the age of 65 can request that the part contributed
by the employer be refunded.

Employment periods performed within the EU or in an

3. Contribution Rates

Contributions must be made by both the employee and the

employer, as follows:

(i) Employer contribution: 8% computed on the employ-
ee’s annual gross salary (including bonuses and benefits in
kind) capped at 158,653.48 euros (in 2025, according to
the current index); and

(i) Employee contribution: 8% computed on the employ-
ee’s yearly gross salary (including bonuses and benefits in

EEA country or in a country that has concluded a social secu-
rity totalization agreement with Luxembourg are taken into ac-
count for the computation of the above-mentioned periods.

kind) capped at 158,653.48 euros (in 2025, according to
the current index).

© 2025 Bloomberg Industry Group, Inc., Arlington, VA
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