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Income Tax Treaties: Competent Authority Functions
and Procedures of Selected Countries (D-G)

PORTFOLIO DESCRIPTION

Tax Management Portfolio, Income Tax Treaties: Competent Authority Functions and
Procedures of Selected Countries (D-G), No. 6887, discusses the competent authority
functions and procedures of Denmark, France, and Germany. Each chapter focuses ex-
clusively on the mutual agreement procedure that is available to tax-payers subject to
double taxation and discusses topics such as the basic procedure for requesting com-
petent authority relief, statute of limitations issues, the role of appeals (if any), the small
case procedure (if any), interest on deficiencies and refunds, and the possibility of arbi-
tration. If a country also has procedures for Advance Pricing Agreements, those proce-
dures are also discussed herein.

Each chapter then discusses the procedures relating to consultation between com-
petent authorities regarding the interpretation or application of an income tax treaty, ex-
change of information, and assistance in collection. With respect to exchange of informa-
tion, each chapter also considers procedures under any tax information exchange agree-
ments to which the country is a party.

For competent authority functions and procedures of the United States, see 6880
T.M., U.S. Income Tax Treaties — U.S. Competent Authority Functions and Procedures.

This Portfolio may be cited as:

Chapter 45 — Wittendorff, 6887:45 T.M., Income Tax Treaties: Competent Authority
Functions and Procedures of Selected Countries (Denmark).

Chapter 50 — Lesprit, 6887:50 T.M., Income Tax Treaties: Competent Authority
Functions and Procedures of Selected Countries (France).

Chapter 55 — Liebchen, 6887:55 T.M., Income Tax Treaties: Competent Authority
Functions and Procedures of Selected Countries (Germany).
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DETAILED ANALYSIS

Chapter 45 — DENMARK

Jens Wittendorff, Esq.
Ernst & Young
Copenhagen, Denmark

I. Introduction

Denmark, as a small country, has historically depended
to a considerable degree on its international trade. This flow
of goods, services, and investments requires the appropriate
recognition of the need for agreements to share taxing rights
between Denmark and other countries. Tax treaties have long
been a vital component in Denmark for removing tax-related
barriers, creating certainty, facilitating international trade, and
stimulating its economy.

Denmark currently has more than 70 treaties in force, in-
cluding limited taxation agreements covering tax on income
from international transport. The Danish tax treaties with
France and Spain were terminated by Denmark in 2008. Den-
mark and France concluded a new bilateral tax treaty in 2022,
which is applicable from January 1, 2024, whereas Denmark
and Spain have not negotiated a new bilateral tax treaty.

Denmark has an unpublished model treaty that broadly ac-
cords with the Organisation for Economic Co-operation and
Development (OECD) Model Treaty (the “OECD Model”). As
with the OECD Model, Denmark’s tax treaties recognize the
need to provide administrative provisions that will enable the
parties to the treaty to determine how the treaty will operate in

6887
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particular circumstances. In line with the OECD Model, those
treaties place responsibility for these administrative provisions
in the hands of the competent authorities. The principal role
of the competent authority is set out in the Mutual Agreement
Procedure (MAP) article of the Danish tax treaties. All of Den-
mark’s full treaties contain an article on MAP.

In 2017, Denmark signed the OECD’s Multilateral Instru-
ment (MLI), which was ratified by the Danish parliament in
2019. The MLI is generally applicable for Denmark’s covered
tax agreements from January 1, 2020.

Administration of a treaty’s provisions, where bilateral
discussions between the two countries’ competent authorities
are appropriate, is facilitated by the Exchange of Information
article, also contained in Denmark’s full tax treaties.

The application of the MAP and Exchange of Information
provisions along with the work of the competent authorities
generally has been growing during the last decade or so, as tax
treaty networks expand and international trade increases. The
responsibilities of the competent authorities are broad. How-
ever, much of the of the competent authority activity has been
in the area of transfer pricing. Requests for relief under the
MAP article have increased dramatically as international en-
forcement of transfer pricing rules has grown.
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Il. Competent Authority

A. General

The role of the competent authority is essentially to facili-
tate the operation of tax treaties, including:

* administering the provisions of the MAP article;

e entering into exchanges under the Exchange of Informa-
tion article;

* resolving issues relating to dual residence; and

* interpreting undefined terms in the treaty.

In Denmark, the designated competent authority is the
Ministry of Taxation.

The address and contact information of the Danish Com-
petent Authority regarding cases covered by Articles 7 and 9 of
tax treaties are as follows:

Skattestyrelsen Store Selskaber

Kompetent Myndighed

Hannemanns Allé 25

2300 Copenhagen S

E-mail: store-selskaber-sikker-post@sktst.dk

6887
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The address and contact information of the Danish Com-
petent Authority regarding cases covered by other articles tax
treaties are as follows:

Skattestyrelsen Jura

Kompetent Myndighed

Hannemanns Allé 25

2300 Copenhagen S

E-mail: HovedpostkasseJura@sktst.dk

B. Identification

The competent authority is defined in Denmark’s treaties
as the Minister of Taxation or his authorized representative.

In relation to specific taxpayer cases covered by Articles 7
or 9 of the OECD Model, the Minister of Taxation has autho-
rized the Tax Administration, Large Companies Service as the
competent authority. In relation to specific taxpayer cases cov-
ering other articles of the OECD Model, the Minister of Taxa-
tion has authorized the Tax Administration, Legal Services as
the competent authority. In relation to issues of a general nature
covered by Article 25(3) of the OECD Model, the competent
authority is the Department of the Ministry of Taxation.

05/01/2025 A-3
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lll. Mutual Agreement Procedure — Taxpayer
Cases

A. Treaty Provisions on Mutual Agreement

The MAP article is one of the most (if not the most) impor-
tant treaty subjects for which the competent authorities are re-
sponsible. Generally, the MAP article in tax treaties allows rep-
resentatives of each contracting state(s) through their respec-
tive competent authority to engage with one another with the
intent of resolving international tax disputes. The competent
authorities are not required to resolve the international tax dis-
pute but merely to “endeavor to reach an agreement.” The pro-
cedure comprises a number of different elements.

1. OECD Model

Article 25 of the OECD Model contains the MAP article,
which provides three general areas where two contracting
states may endeavor to resolve an international tax dispute.' To
summarize, paragraphs 1 and 2 of Article 25 apply to instances
where a taxpayer believes that the actions of one or more con-
tracting states have resulted or will result in “taxation not in
accordance with the provisions of the Convention.”” The most
common disputes implicating MAP are those involving trans-
fer pricing where associated enterprises of large multination-
als incur large tax assessment as a result of double taxation
or tax authority adjustments related to inter-group transactions
(ergo, disputes arising from permanent establishment queries,
the amount of profits attributable to a permanent establishment,
or application of withholding tax rules to income). Paragraph
3 of Article 25 allows for the competent authorities to reach a
conclusion in cases where double taxation results where “diffi-
culties or doubts [arise] as to the interpretation” of the relevant
treaty at hand’ Lastly, paragraphs 4 and 5 of Article 25 provide
the rules pertaining to dialogue among the competent authori-
ties to resolve the tax dispute, including the application of arbi-
tration.’

2. Denmark Income Tax Treaties

Denmark has not made any reservations or comments in
respect of the MAP article in the OECD Model, and most
of its modern treaties closely follow the OECD Model. One
departure from the Model in its 2017 edition is that Article
25(5), which deals with arbitration, is only applied in some
of Denmark’s tax treaties, including those with Japan, Israel,
and Switzerland. However, the OECD’s Multilateral Instru-
ment (MLI) and EU’s Arbitration Directive and Arbitration
Convention expand the possibilities for arbitration with other
jurisdictions.

" Article 25 of the OECD Model Treaty.

* See Article 25(1) and (2) of the OECD Model Treaty.
3 See Article 25(3) of the OECD Model Treaty.

*See Article 25(4) and (5) of the OECD Model Treaty.
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B. Background

1. Historical Background

The Danish Tax Authorities have published guidelines re-
garding the Competent Authority MAP process in the tax as-
sessment guidelines for corporations.’

The MAP article has assumed much greater prominence
over the course of the last decade with the growth in transfer
pricing legislation and increases in transfer pricing disputes. It
has also assumed importance in Denmark as the source of au-
thority for negotiating and concluding bilateral Advance Pric-
ing Agreements (“APAs”).

2. Powers of Competent Authorities in a MAP

The duty of the competent authorities in a MAP is to con-
sider cases presented to them to determine whether tax is be-
ing levied not in accordance with the treaty. If the competent
authorities find this to be the case, they may resolve the case
unilaterally or endeavor to resolve the case bilaterally with the
goal of eliminating double taxation.

The Danish Tax Authorities are not entitled to conclude an
agreement that would impose more burdensome taxation com-
pared to domestic Danish tax law. This follows from the prior
legislative history to the law that revoked the previous act on
double taxation agreements.® Moreover, the tax authorities are
generally not able to conclude an agreement that would impose
less burdensome taxation compared to domestic Danish tax law
and the provisions of the tax treaty. Accordingly, the authori-
ty of the competent authority is limited by the domestic Danish
tax law and international tax treaty provisions.

Denmark’s approach to the equivalent of paragraph 4 of
Article 25 of the OECD Model means that its competent au-
thority is able to communicate directly with its treaty counter-
parts in administering the MAP.

3. Types of Cases

The terms of the MAP article are of sufficient breadth to
allow for a variety of cases to fall within its scope.

a. Allocation Cases

Allocation cases concern the attribution of profits to a per-
manent establishment (Article 7 of the OECD Model) or the
determination of profits between associated enterprises (Article
9 of the OECD Model).

In 1998, the arm’s length principle was codified in section
2 of the Tax Assessment Act. Pursuant to the legislative history
of section 2, the provision is based on the 1995 OECD Transfer
Pricing Guidelines for Multinational Enterprises and Tax Ad-
ministrations (hereinafter, the “OECD Transfer Pricing Guide-
lines”). As a result, there should be consistency between Den-
mark’s approach to transfer pricing under its domestic legisla-
tion and the application of the Associated Enterprises articles
of its treaties where these follow the equivalent provisions of

> See the Legal Guidelines: Mutual Agreement Procedure (C.F.8.2.2.25),
available at https://info.skat.dk/data.aspx?0id=2060703.
® Act no. 945 of Nov. 23, 1994,
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the OECD Model. In 2012, the Authorized OECD Approach’
underlying the interpretation of Article 7 of the 2010 OECD
Model was enacted into domestic Danish tax law for the pur-
pose of determining the profits of a permanent establishment.”

b. Other Cases

The provisions equivalent to Article 25(1) and 25(3) of the
OECD Model address situations in which actions of contract-
ing states result in taxation not in accordance with the treaty
and situations in which there are difficulties or doubts as to the
interpretation or application of the treaty. This empowers Den-
mark’s Competent Authority to consider cases and issues pre-
sented to it relating to the general operation of a treaty.

4. Program Evaluation

The Danish Tax Authorities do not produce any official
statistics relating to the resolution of cases under the MAP, but
the OECD has released MAP statistics for 2022. They are of the
view, however, that the procedure is effective in totally elimi-
nating double taxation in the vast majority of cases, especially
in the areas of transfer pricing and attribution of profits. The
number of transfer pricing mutual agreement cases continues to
increase. At the end of 2022, Denmark had an inventory of 112
ongoing MAP related transfer pricing disputes, having closed
143 transfer pricing cases in 2022

5. Self-Help Alternative

Denmark has a self-assessment system in place for income
tax purposes. However, if a company decides to pay the arm’s
length price as determined by the foreign tax administration
without first seeking the view of the Danish Tax Authorities or
requesting the consideration of the competent authority, it risks
being challenged by the Danish Tax Authorities.

C. Competent Authority Process

1. Sources

Published sources of information regarding the competent
authority process in Denmark are comprised principally of the
following:

*the Commentary on Article 25 of the OECD Model
Treaty;

* the 2022 OECD Transfer Pricing Guidelines, in particu-
lar, chapter I'V; and

* the Legal Guidelines, section C.F.8.2.2.25.
2. Taxes and Issues Covered

The taxes covered by Denmark’s tax treaties are generally
limited to income and net wealth taxes, including capital gains
taxes. No indirect taxes or customs duties are covered by Den-
mark’s tax treaties.

"The OECD’s authorized approach allows an alternative to computing
business profits attributable to a permanent establishment leaning on the trans-
fer pricing rules.

¥ See sections 2(2) and 8(6) of the Corporate Tax Act; sections 2(3) and 25
of the Withholding Tax Act.

°See  OECD, Mutual ~ Agreement  Statistics,
https://www.oecd.org/tax/dispute/map-statistics-denmark.pdf.

available  at
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3. Who Can Apply

In general, the approach adopted in Denmark’s treaties is
to allow a resident of a contracting state to present its case to
the competent authority of the contracting state of which it is a
resident. However, regarding Danish tax treaties covered by the
MLL, it is also possible for a taxpayer to present its case to the
competent authority of the other jurisdiction.

4. Timing of Requests

a. In General

The majority of Denmark’s treaties contain time limits for
submitting a MAP request. They generally require the presen-
tation of a case to the competent authority within three years
from the first notification to the taxpayer of the actions giving
rise to taxation not in accordance with the treaty. Exceptions
to this include the treaties with Brazil, Greenland, Switzerland,
Trinidad and Tobago, the United States, and Zambia, which
have no time limit for the presentation of cases. The Danish
Tax Authorities adopted the general position that the three-year
rule of the OECD Model is applicable if there is no time limit
in a tax treaty.'” More recently a district court has determined
that the time limits in domestic Danish tax law are applicable
in lieu of a tax treaty time limit."" This position is disputed since
the treaty should override domestic law.

For the purpose of applying the time limit, the first notifi-
cation of action giving rise to taxation not in accordance with
the treaty is usually the relevant notice of assessment. In Den-
mark, the first notification is deemed to be the final assessment
issued by the tax authorities.” This view accords with para-
graph 18 of the commentary to Article 25 of the OECD Model,
which states that “the first notification” should be interpreted in
the most favorable way to the taxpayer.

A taxpayer may proceed with an appeal under domestic
appeal procedures before the conclusion of a competent author-
ity agreement. Normally, however, the tax authorities are re-
quired to implement a decision of the National Tax Tribunal or
a decision of a Danish court. In practice, therefore, if a domes-
tic appeal reaches the point of such a decision, subsequent en-
deavors of the Danish Competent Authority may be limited to
demonstrating to the competent authority of the treaty partner
country that the court decision is in accordance with the treaty,
as a matter of principle and amount, and that relief should be
provided by that country. However, if new information is pre-
sented that demonstrates that the factual basis for the court case
was incorrect, the Danish Competent Authority may conclude
an agreement that differs from the outcome of the court case.

b. Statute of Limitations and Other Procedural
Limitations

(1) In General

The statute of limitations in domestic Danish tax law is
three years and four months after the end of the income year.
In transfer pricing cases and other cases dealing with controlled

"“The Legal Guidelines 2024-1 C.F.8.2.2.25.2.
""SKM2021.119.BR.
">The Legal Guidelines 2024-1 C.F.8.2.2.25.2.
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transactions, the statute of limitations is extended for another
two years (i.e., five years and four months). However, the tax
return may be reopened with no time limits by either the tax-
payers or the tax authorities if a foreign tax authority has ren-
dered a decision that is of relevance for the Danish tax assess-
ment. In this situation, the request must be filed no later than
six months after the taxpayer was made aware of the basis for
the request.

(2) Treaty Provisions

Specific provisions in treaties dealing with time limits for
implementation of a competent authority agreement under a
MAP article take precedence over the normal domestic law
time limits that would otherwise apply to the provision of relief
from double taxation. Most of Denmark’s treaties include a
provision in the MAP article which states that “the solution so
reached shall be implemented notwithstanding any time limits
in the national laws of the Contracting States.” This means that
the taxpayer can ensure, by presenting a case to the competent
authority under the MAP article, that the mere expiration of do-
mestic time limits does not preclude the granting of relief.

5. Unilateral Relief

The competent authority initially examines whether there
is a basis for eliminating double taxation unilaterally. The ex-
amination is carried out by staff members of the competent au-
thority who were not involved in an audit of the taxpayer. If the
competent authority decides the issue can be resolved unilater-
ally, it provides the taxpayer with a proposed decision and, if
the taxpayer agrees with the proposed decision, it is made final.
Otherwise, the case is handled under MAP.

6. The Domestic Procedure

If a taxpayer does not agree with an adjustment by the
Danish tax authorities, the taxpayer may file an appeal to the
National Tax Tribunal. There is no bar in Denmark to a taxpay-
er filing an appeal against such an assessment and presenting
its case under the MAP of the relevant treaty. The taxpayer may
ask the National Tax Tribunal to put aside an appeal while the
competent authorities endeavor to resolve the matter. If an ap-
peal is decided before a mutual agreement is concluded by the
competent authorities, the Danish Competent Authority is usu-
ally bound by the Tribunal’s decision, unless such decision was
held on an incorrect factual basis.

7. Pre- and Post-Filing Conferences

There are no formal procedures in Denmark regulating
conferences between the tax administration and the taxpayer,
either before or after a case is presented under the MAP. It is
usual, however, for the tax authorities to be prepared to discuss
matters informally with taxpayers before a formal application
is lodged. Further meetings often occur before the tax adminis-
tration sends its position paper to the other competent authori-

ty.
8. Information Required
There are no formal requirements regarding the procedure
for the presentation of a case under the MAP. However, accord-

ing to the Danish tax treaties, a taxpayer should present its case
to the competent authority of the country in which it is a res-
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ident. However, regarding Danish tax treaties covered by the
MLL, it is also possible for a taxpayer to present its case in the
country of source. There is no set format in which a taxpayer
must present its case to the Danish Competent Authority. How-
ever, in order for the Competent Authority to handle a request,
the taxpayer must present sufficient factual information to sub-
stantiate that actions of one or both of the contracting states
resulted or will result in taxation not in accordance with the
provisions of the tax treaty. The Danish Legal Guidelines ref-
erence the OECD’s “Manual on Effective Mutual Agreement
Procedures (MEMAP)” which proscribe that a MAP request
must include at a minimum:

* the taxpayer’s name, address and CPR number (civil reg-
istration number) or CVR number/SE number (business
registration number/VAT number);

« the identity of the tax authority of the other state which
has made, or is expected to make, a tax assessment in con-
travention of the tax treaty (if applicable);

* the relevant income years;

* a description of the facts and circumstances of the case,
including the amount of income in question;

* the articles of the tax treaty which the taxpayer believes
are not applied properly;

« the taxpayer’s perception of how the tax treaty should be
interpreted;

* details of any prior request to other competent authorities
on the same issue;

« details of any notice of objection against the tax assess-
ments in question;

¢ if relevant, a statement of consent that the Danish Tax
Agency may address an authorized agent;

* details of any submission of the request to other authori-
ties; and

* a commitment from the taxpayer to respond as complete-
ly and quickly as possible to all reasonable and appropri-
ate requests made by a competent authority and have doc-
umentation at the disposal of the competent authorities.

In addition to this information, transfer pricing MAP re-
quests must include an identification of other taxpayers in-
volved and a description of the controlled transactions and in-
tra-group pricing.

9. Protective Measures

A taxpayer may file a request for a MAP proceeding to the
competent authority or file an appeal to the National Tax Tri-
bunal in order to not breach any time limits.

10. Small Case Procedure

There is no provision in Denmark’s legislation, or distinc-
tion in its practice, to give rise to a separate procedure for small
cases. There are no particular legislative provisions or internal
practices in Denmark governing cases falling below particular
amounts. Furthermore, Denmark does not have a de minimis
limit below which taxpayers are not required to apply the arm’s
length principle in their transfer pricing.
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11. Denial of Request

If a case presented under the MAP article of a treaty meets
the basic requirements of the treaty (e.g., as to the tax being a
covered tax, the applicant being a Danish resident, and any ap-
plicable time limits being satisfied), the Danish Competent Au-
thority is not entitled to deny access to the process. The terms
of the MAP article, where equivalent to Article 25 of the OECD
Model, require that if a taxpayer’s claim appears justified and
he cannot himself resolve the matter unilaterally, the compe-
tent authority “shall endeavor ... to resolve the case by mutual
agreement.” Thus, only in cases in which the Danish Compe-
tent Authority considers the claim unjustified, is it able to reject
a case.

12. Processing of MAP Cases

a. Stages of the Procedure

The first stage in the MAP is between the taxpayer and the
Danish Competent Authority. In the first stage, the Competent
Authority considers whether the case may be resolved unilater-
ally. The second stage occurs if the Competent Authority finds
that double taxation in whole or in part is caused by action in
the other treaty country. In this case, the Competent Authority
is required to initiate the MAP with the competent authority of
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the other contracting state. The second stage is, strictly speak-
ing, a procedure between the competent authorities. However,
according to Danish law, the taxpayer has the right of access
to all documents that are exchanged between the competent au-
thorities of the contracting states. The taxpayer is not entitled to
participate in meetings between the competent authorities.

b. Withdrawal of MAP Request

A taxpayer is entitled to withdraw a MAP request at any
time during the proceedings.

c. Effect on Domestic Proceedings

The MAP has no bearing on an appeal to the National Tax
Tribunal.

d. Appeal

A taxpayer may, in principle, apply for judicial review of
an agreement entered into by the competent authority. Howev-
er, it is the practice of the Danish Tax Authorities to request the
taxpayer to confirm that it agrees with a draft mutual agreement
before it is signed and that an appeal against the agreement will
not be filed.
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IV. Arbitration

A. Tax Treaties

Most of Denmark’s tax treaties do not contain an arbi-
tration clause. However, the income tax treaties with Japan
(2017), Israel (2009), and Switzerland (2009) do contain an ar-
bitration clause. These clauses in the treaties with Israel and
Switzerland are applicable effective from January 1, 2020,
whereas the arbitration clause in the treaty with Japan is ap-
plicable from November 5, 2021." In addition, as discussed be-
low, Denmark’s treaties covered by the MLI, may also pro-
vide for arbitration. A taxpayer can opt for arbitration under the
tax treaties with Japan and Israel if the competent authorities
have not resolved the matter within two years. The deadline
for invoking the arbitration clause under the Swiss tax treaty is
three years. The scope of these arbitration clauses covers a va-
riety of disputes over the interpretation and application of the
tax treaties, such as transfer pricing, permanent establishments,
and beneficial ownership. However, in Denmark there is no ac-
cess to arbitration if the matter concerned has been subject to
a court ruling. The treaties do not specify a specific arbitration
procedure to be followed. The competent authorities must thus
conclude a bilateral agreement dealing with the procedure and
the type of arbitration." The tax treaties do not call for the arbi-
tration result to be published.

Article 43(3) of the Denmark-Germany Income Tax
Treaty provides that the competent authorities may request an
expert opinion regarding a specific taxpayer case; however, an
expert opinion is not binding on the competent authorities.

B. OECD's Multilateral Instrument (MLI)

Denmark signed and ratified OECD’s Multilateral Instru-
ment (MLI), which is generally applicable for Denmark effec-
tive as of January 1, 2020. Denmark opted for MLI Part VI on
mandatory binding arbitration. Because of the MLI, it is pos-
sible to obtain arbitration with additional jurisdictions, in addi-
tion to the treaties previously mentioned. The scope of arbitra-
tion includes all types of disputes relating to the interpretation
and application of a tax treaty. In addition, Denmark opted for
the reservations that the chairman of the arbitration panel must
be a judge and that Denmark is entitled to publish a summary of
the arbitration result. Arbitration is not possible if the taxpayer
has been subject to sanctions for tax fraud, willful default, or
gross negligence.”

Arbitration under the MLI requires that the competent au-
thorities have not resolved the case within two years. A re-
quest for competent authority must be submitted no later than
three years after the final decision in the case giving rise to
the dispute. The competent authorities must conclude a bilater-
al agreement specifying the information that must be present-
ed for the two-year deadline to commence. The two-year dead-

" The treaties contained special effective dates for arbitration clauses that
became effective later, when a legal basis for arbitration had been created in
Denmark.

"“In this respect, it is likely that the approaches under OECD’s Multilateral
Instrument will be adopted.

SOECD, Denmark — MLI Arbitration Profile, available at
https://www.oecd.org/tax/treaties/beps-mli-arbitration-profile-denmark.pdf.
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line is suspended if a competent authority has suspended the
MAP because the case is pending before a national administra-
tive body or a court. In this case, the deadline.

The competent authorities may agree bilaterally on the ar-
bitration procedures. If a bilateral agreement is not concluded,
one of two standard procedures of the MLI must be followed.
The primary procedure is referred to as the “baseball arbitra-
tion,” where the arbitration panel must choose between one of
the solutions (final offer) submitted by the competent authori-
ties. Denmark and the other countries have not entered a reser-
vation regarding baseball arbitration, which is likely to be the
relevant arbitration type. The second procedure of the MLI is
an independent opinion from the arbitration panel which is not
limited to the solutions submitted by the competent authorities.

The decision of the arbitration panel, which consists of
three members, is binding on the contracting states and must be
implemented through the mutual agreement procedure. Nation-
al deadlines must be disregarded. A taxpayer must accept the
decision within 60 days and bring any pending domestic pro-
ceedings to an end.

C. EU Arbitration Convention

Denmark ratified the EU Arbitration Convention;'® accord-
ingly, the tax authorities are required to resolve transfer pricing
matters between affiliated companies resident within the EU
and permanent establishments and head offices within the EU.
If the tax authorities have not resolved a case within two years,
an advisory commission has six months to work out a solution
to the case. Thereafter, the competent authorities have another
six months to reach a mutual agreement that eliminates double
taxation. A Code of Conduct for the effective implementation
of the EU Arbitration Convention should ensure uniform ap-
plication by all EU Member States of the Arbitration Conven-
tion."”

D. EU Arbitration Directive

Denmark implemented the EU Arbitration Directive
(Council directive (EU) 2017/1852 of October 10, 2017),
which is applicable for complaints submitted to the competent
authorities beginning from July 1, 2019, regarding income
years effective from January 1, 2018. The Directive is based
on the Arbitration Convention model, with detailed procedural
rules. The scope of the directive covers various types of tax dis-
putes that arise under a tax treaty or the EU Arbitration Con-
vention. To benefit from these rules, the taxpayer must be tax
resident in an EU member state, and the tax concerned must be
an income or net wealth tax covered by the tax treaty or con-
vention.

A taxpayer complaint must be submitted no later than
three years after the decision that gave rise to the dispute. The
competent authorities, in turn, must resolve the dispute within
two years. Each of the competent authorities is entitled to post-
pone the deadline by one year.

The taxpayer can request the competent authorities to es-
tablish an arbitration panel if the dispute is not resolved within

'°90/436/EEC of July 23, 1990.
'7COM (2004) 297 final of Apr. 23, 2004.
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the deadline. The panel must have at least five members and
must prepare an opinion within six months from the time it is
established. This deadline may be postponed by three months.
The competent authorities must resolve the dispute no later
than six months after having received the opinion from the arbi-

tration panel. The competent authorities are not required to re-
solve the case in the same manner as the arbitration panel. The
final decision is binding upon the contracting states, and the de-
cision or a summary must be published in the public domain.

© 2025 Bloomberg Industry Group, Inc., Arlington, VA
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V. Advance Pricing Agreements

A. Introduction

Denmark has no domestic legislation specifically regard-
ing Advance Pricing Agreements (APAs). However, pursuant
to section 21 of the Tax Administration Act, a taxpayer may re-
quest an ordinary binding ruling of a unilateral nature, which
for most issues is binding upon the tax authorities for five tax
years. A ruling regarding the value of an asset, however, is on-
ly binding on the tax authorities for six months from the date of
issuance of the ruling. Hence, a ruling concerning a transaction
involving a transfer of the asset must be implemented within
six months in order to be binding.

The Danish Tax Authorities are entitled to enter into bi-
lateral and multilateral APAs on the basis of Article 25 of the
Danish tax treaties (“MAP APA”). According to the European
Commission, at the end of 2022, Denmark had 44 APAs in
force. The tax authorities have not adopted formal APA rules
but follow a flexible approach."® However, the Commission of
the European Communities has published a procedure for con-
cluding EU APAs (“EU APA Procedure”).” The Danish Tax
Authorities often follow the EU APA Procedure, even with
APAs that are not concluded among EU participants.

According to the EU APA Procedure, an APA application
should typically have four distinct stages:

(a) Pre-filing stage/Informal application;
(b) Formal application;
(c) Evaluation and negotiation of the APA; and

(d) Formal agreement.
B. Scope of APAs

The scope of an EU APA is dealt with in paragraphs 48-50
of the EU APA Procedure, as summarized below:

48. It is up to the taxpayer to initially decide which
transactions and which group entities to include in
the APA. However, the tax administration decides
whether to accept the taxpayer’s application;

49. Tt is important that tax administrations are as flex-
ible as possible in allowing the taxpayer to include
documentation in the APA submission. It is recom-
mended that the taxpayer provides a thorough ratio-
nale for the substance of the transactions, including
the reasoning for including or excluding certain com-
panies; and

50. A tax administration should exchange informa-
tion (EOI) spontaneously (subject to any domestic
law limitations) with another tax administration that
the first tax administration feels should be included
in the APA. The taxpayer would need to be consulted
about which tax administrations are involved in the
APA since the taxpayer’s agreement to the terms and
conditions of the APA must be obtained.

" The Legal Guidelines 2023-1 C.D.11.5.3.
' COM (2007) 71 final dated Feb. 26, 2007.
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C. Duration

The EU APA Procedure does not contain a specific set of
rules regarding the duration of an APA. Instead, taxpayer pro-
poses the period for which an APA is desired.

Comment: Typically, APAs concluded by the Danish Tax
Authorities have a duration of five years.

D. Retroactive Effect

Pursuant to Danish tax law, APAs can be applied retroac-
tively (rollback). The retroactive effect of an EU APA is dealt
with in paragraphs 58-61 of the EU APA Procedure, as sum-
marized below:

58. Rollback — when provided for in domestic leg-
islation — APAs can be considered where they will
resolve disputes or remove the possibility of disputes
in earlier periods;

59. Rollbacks should only be a secondary result of
the APA and should only be carried out where it is
appropriate to the facts of the case. Similar facts and
circumstances to those in the APA must have existed
for previous periods in order for rollback to be appro-
priate;

60. Rollbacks of the APAs must strictly be applied
with the taxpayer’s consent; and

61. A tax administration has recourse to the usual do-
mestic measures if, as part of the APA process, it dis-
covers information that would affect the taxation of
earlier periods. But tax administrations should advise
the taxpayer of any such intended action to give the
taxpayer the opportunity to explain any apparent in-
consistency before making a tax re-assessment con-
cerning previous periods.

E. Pre-Filing Stage

Taxpayers seeking an APA may request a pre-filing meet-
ing with the competent authority on either an anonymous or
non-anonymous basis. That request should include a draft out-
line of the taxpayer’s case. The pre-filing stage is dealt with in
paragraphs 21-25 of the EU APA Procedure, which provides
the following:

21. The pre-filing meeting must allow all parties to
assess whether the application is acceptable and
whether an APA would be appropriate. The tax ad-
ministration must be provided with sufficient infor-
mation to permit this assessment. This information
should at a minimum describe the activity and trans-
actions to be covered, the taxpayers concerned, the
preferred methodology, desired length of the APA,
any rollback, and the countries at issue.

Taxpayers should approach the tax administrations as
early as possible once they are clear about their in-
tended actions when considering an APA.

22. Tax administrations might consider anonymous
approaches from taxpayers, but nothing binding can
be agreed to anonymously. The taxpayer’s intentions
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should be relatively fixed for the anonymous meeting
and should not be a protracted process;

23. The tax administration should give a clear indica-
tion as soon as possible whether a taxpayer’s subse-
quent formal application is likely to be accepted and
also indicate, where possible, which aspects might be
more controversial;

24. The taxpayer should approach all of the EU
Member States directly involved in the APA. Where
more than one tax administration is consulted, the
same information should be provided to each ad-
ministration (this should apply throughout the APA
process); and

25. As part of the pre-filing stage, the competent au-
thorities should consult with one another where nec-
essary. Any consultation should take place as quickly

as possible.

In the pre-filing stage, the taxpayer and tax administration
should discuss which documentation must be included with the
formal application. Any complexity threshold must also be dis-
cussed at this stage. The tax administration should also use the
pre-filing stage to influence the content of the application.

F. Formal Application

The formal application for an APA is covered by para-
graphs 26-28 of the EU APA Procedure,” which provides the
following:

26. Formal application for an APA should be made as
early as possible in relation to the years to be covered
by the APA and soon after any informal approach.
The taxpayer should make the formal application to
the tax administration where it pays tax and to all oth-
er countries concerned. Where Member States have
different administrative or legal procedures concern-
ing APA:s, it is the taxpayer’s responsibility to ensure
that all applications are compliant. The tax adminis-
tration should inform the taxpayer as soon as possi-
ble whether the application for an APA has been for-
mally accepted for processing and to request as soon
as possible any further documentation necessary to
evaluate the APA and to formulate a position;

27. In the initial formal application, the taxpayer
should submit all relevant information necessary for
the tax administration to evaluate the application and
to come to a view about the methodology that will
be used later to calculate the arm’s length price. Ap-
pendices A and B to the EU APA Procedure contain
details of the type of information that might often be
necessary in all instances but is not necessarily ex-
haustive. The precise information necessary for the
formal application should be tailored to the specific
case; and

28. A tax administration has the right to ask for sup-
plementary information to evaluate the APA applica-
tion.

“https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%
3A52007DCO0071.

G. Evaluation and Negotiation of the APA

The evaluation and negotiation of an APA is dealt with in

29. The aims of the evaluation and negotiation are
distinct even if it might sometimes be appropriate to
carry out these tasks simultaneously. A balanced ap-
proach should be adopted to ensure that the evalua-
tion takes place as quickly as possible and the nego-
tiation begins as soon as possible.

In the evaluation, the tax administration should for-
mulate its preferred terms and conditions for the
APA. The negotiation with the other tax administra-
tions concerned should resolve any differences that
arise between tax administrations so that one set of
terms and conditions can be provided to all the tax-
payers involved.

30. As soon as possible after a formal application
is received, the competent authorities of the tax ad-
ministrations concerned should contact one another
and establish a timetable for the APA. The taxpayer
should be involved in the creation of the timetable. A
model timetable is contained in Appendix C. In mul-
tilateral APAs, the competent authorities could agree
that one takes the lead in organizing the procedure;

31. The taxpayer should provide the tax administra-
tion with information to evaluate the application. The
evaluation should be completed as soon as possible
to allow negotiations to start;

32. Tax administrations should make every effort to
minimize the burden of the evaluation by requiring
only pertinent information; taxpayers must in turn
provide any information requested as quickly as pos-
sible. All parties should agree on what information is
relevant;

33. All information provided to one tax administra-
tion should also be provided to the other tax admin-
istrations involved. Details of what information has
been requested should also be exchanged. A conven-
tion should be established for each APA to ensure the
exchange of pertinent information;

34. Where a tax administration forms an evaluation
different from the taxpayer’s application, then its
evaluation should be discussed with the taxpayer;

35. The tax administration should try to obtain the
taxpayer’s agreement with the position of the tax ad-
ministration. It is advantageous for the tax adminis-
tration and the taxpayer to work together to reach a
mutually acceptable conclusion;

36. Tax administrations and taxpayers should work
together to minimize any delay, in particular by mak-
ing timely requests for necessary information and
supplying information in a timely manner. Tax ad-
ministrations should always consider making joint/
common requests for information when doing so
would further minimize delays;

© 2025 Bloomberg Industry Group, Inc., Arlington, VA
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paragraphs 29-44 of the EU APA Procedure, as summarized
below.
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37. As soon as its evaluation is complete, a tax ad-
ministration should endeavor to begin negotiations
and, if necessary, the other tax administration in-
volved should complete its own evaluation so as to
participate in negotiations;

38. The evaluation stage should involve competent
authority interaction where it would aid in reaching
an APA. Provisional agreement should be reached
where possible. However, it is preferable that a tax
administration form a preliminary evaluation before
actual competent authority negotiations begin;

39. If it would aid the APA procedure, preliminary
negotiations should begin before the evaluation is fi-
nalized, but this should not permit tax administra-
tions to inappropriately postpone finalizing the eval-
uation;

40. For most APAs, each competent authority should
produce a position paper containing the tax admin-
istration’s evaluation. The formal exchange of posi-
tions should take place with an exchange of position
papers. This should be done as soon as possible after
the application is received;

41. Where appropriate, the competent authorities do
not need to exchange position papers if this makes
the APA process more efficient and faster. But in
most cases, having all competent authorities prepare
position papers before full negotiations begin will
help to identify disputes and may lead to quicker res-
olutions. Where one has prepared a position paper,
any other competent authority involved in the nego-
tiation should identify any areas of disagreement;

42. The contents of a position paper should set out
the view of the tax administration involved in the
APA. Appendix D lists some of the details that are
likely to be necessary in a position paper;

43. Negotiations should commence after the position
papers are exchanged. A timetable should be agreed
for the negotiations. Taxpayers should be kept in-
formed of all significant developments;

If the competent authorities agree, taxpayers should
be allowed to attend their meetings to address factual
matters by making a presentation; and

44. If beneficial, the competent authorities should
arrange regular meetings to keep the entire APA pro-
gram up to date, but this should not impede arranging
and conducting meetings on individual cases.

Pursuant to Danish law, the taxpayer has the right to ac-
cess documents that are exchanged between the competent au-

ties, including position papers.

H. Formal Agreement of APA

The conclusion of the APA is covered by paragraphs

45-47 of the EU APA Procedure, which provides:
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45. The formal APA should be given effect by formal
agreements between the tax administrations involved
(in a multilateral APA there could be one agreement
between all tax administrations or a series of bilateral
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agreements between each tax administration). All
agreements should detail the terms and conditions of
the APA;

46. These agreements should give certainty to those
involved in the APA and, provided the relevant terms
of the APA are met, the transfer pricing for the trans-
actions will be as determined in the APA, and the
transactions will not be subject to a different interpre-
tation by the tax administration. Tax administrations
should ensure that they are able to provide this cer-
tainty; and

47. Appendix E of the EU APA Procedure contains
information which is likely to be necessary for all
APA formal agreements.

I. Documentation Requirements

The documentation requirements are described in para-
graphs 1819 of the EU APA Procedure:

18. Where a Multinational Enterprise uses the EU
Transfer Pricing Documentation (EUTPD), this will
serve as a useful basis for any APA application. Use-

ful additions can be any transfer pricing policy docu-

mentation on which the application is based and any

reports received on which the application relies. Doc-
umentation requirements should not be unduly oner-

ous for taxpayers, but the tax administration must be

given the opportunity to fully evaluate the transac-

tions included in the APA.

Appendices A and B of the EU APA Procedure provide a
list of documentation that is likely to be of use for any APA
application. What is actually required in the formal application
should be agreed at the pre-filing stage.

19. The specific information necessary to monitor the

application of the APA should always be agreed up-

on as part of the APA negotiation. The taxpayer must

maintain documentation throughout the APA so that

the tax administration can monitor how the APA is

applied.

The documentation should include critical assumptions for
an APA, which follow from paragraphs 51-57 of the EU APA
Procedure. A summary of these rules are as follows:

51. The taxpayer should describe in the application
the assumptions on which the ability of the method-
ology to accurately reflect the arm’s length pricing of
future transactions;

52. Critical assumptions should be drafted carefully
to ensure the capability of the APA to reflect arm’s
length pricing;

53. Taxpayers and tax administrations should attempt
to identify critical assumptions that are based where
possible on observable, reliable, and independent da-
ta;

54. Critical assumptions should be tailored to the in-
dividual circumstances of the taxpayer, the particular
commercial environment, the methodology and the
type of transactions covered;
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55. However, critical assumptions should not be
drawn so narrowly that certainty provided by the
APA is jeopardized but should encompass as wide a
variation of the underlying facts as those involved in
the APA feel comfortable with;

56. The APA agreement should include parameters
for an acceptable level of divergence for some as-
sumptions in advance and only if these parameters
are exceeded should a renegotiation of the APA be-
come necessary; and

57. Taxpayers should inform their tax administra-

tions if critical assumptions are not met.

All those involved in the APA should consult with each
other to examine the reasons why a critical assumption has not
been met and to see if the APA methodology is still appropri-
ate. An attempt should be made to renegotiate the APA if at all
possible.

J. Small Business APAs

There are no special APA procedures applicable to small
businesses in Denmark.

K. Time Frame

The time frame for an APA is discussed in Appendix C of
the EU APA Procedure:

Pre-filing stage — informal application — month 0

An informal approach is made by a taxpayer to two
tax administrations, requesting an APA.

The tax administrations listen to the statements made
and indicate whether the particular case merits an
APA. The tax administrations consult with one an-
other to ensure both parties will agree.

Each has brief discussions with the taxpayer over
what information should be provided in the first in-
stance and explores what methodology will be appro-
priate.

Months 1-3

The formal application is received by each tax ad-
ministration. The competent authorities establish in
month one a timetable to evaluate and negotiate the
APA. Both tax administrations conduct an initial re-
view independently and issue information requests if
necessary.

Months 4-12

The tax administrations continue to evaluate inde-
pendently with the full cooperation of the taxpayer.
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The first full face-to-face meeting could take place
with a presentation to all involved parties by the tax-
payer. The competent authorities consult as appropri-
ate. The taxpayer is involved in this evaluation and
is consulted. By the end of this period, each tax ad-
ministration has formulated its position. The compe-
tent authorities are able to exchange position papers.
They agree to meet to discuss these in Month 14.

Month 13

Each competent authority evaluates the other position
paper and obtains further information where neces-
sary. (Alternatively, in month 12 one competent au-
thority issues a position paper, and in month 13 the
other issues a position paper, rebutting the position
and suggesting alternatives.)

Months 14-16

Discussions occur between competent authorities.
Further clarifications are obtained from the taxpayer
who is kept informed of the negotiations.

Month 17

The competent authorities reach agreement. The tax-
payer is consulted and indicates its agreement.

Month 18

The APA is formally agreed between the competent

authorities. Formal documents are exchanged. The

taxpayers receive assurances that the APA is accept-
able.

More complex cases may take longer but, with the coop-
eration and planning of all parties, the time taken to conclude
an APA should be kept to a minimum. According to the Danish
Tax Authorities, the full process for a new APA often takes
four to five years, but the renegotiation of an existing APA may
be accomplished much quicker.

L. Withdrawing from the APA Process

A taxpayer or the tax authorities may discontinue or with-
draw from the APA process at any time. Even after a tax ad-
ministration has accepted an APA application and commenced
the APA process, it is not compelled to execute or conclude
the APA. In such cases, the taxpayer is given the opportunity
to meet with the tax authorities and discuss the reasons for the
decision. If the competent authorities cannot agree, the Dan-
ish Tax Authorities may nevertheless agree to finalize an APA
on a unilateral basis. Failure to conclude an APA creates seri-
ous problems for the taxpayer and the tax authorities in future
years. The Danish Tax Authorities endeavor to find a solution
and rarely withdraw from the process.
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VI. Consultation Between Competent Authorities
Regarding Treaty Interpretation or Application

All of Denmark’s treaties contain provisions allowing for
competent authorities to resolve by mutual agreement any dif-
ficulties or doubts arising from the interpretation or application
of any of the treaty provisions. The provisions in all the modern
treaties are very similar to paragraph 3 of Article 25 of the
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OECD Model. The treaties also allow the competent authorities
of the contracting states to communicate with each other direct-
ly to reach an agreement. In a number of treaties, provisions are
combined to allow communication between tax authorities to
resolve any difficulty or doubt as to the interpretation or appli-
cation of the treaty. A taxpayer can contact the competent au-
thority if it believes that there is reason to initiate a procedure
under Article 25(3). No specific rules exist in this area.
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VII. Exchange of Information

A. In General

1. Exchange of Information Outside of International
Agreements

The Danish Tax Authorities are not authorized to ex-
change information about taxpayers with the tax authorities of
foreign states without an explicit legal basis in domestic law or
international law.

2. Exchange of Information Under International
Agreements

The legal basis for the exchange of information may be:

¢ Income tax treaties;

« Bilateral conventions on mutual assistance in tax matters;
* Nordic Convention on Mutual Assistance in Tax Matters;
¢ EC Directive on Mutual Assistance (2011/16/EU); or

* OECD’s 2010 Convention on Mutual Administrative As-
sistance in Tax Matters.

All of Denmark’s full tax treaties contain an article requir-
ing the competent authorities to exchange information about
taxpayers to ensure that the correct amount of tax due in ac-
cordance with the treaty is paid and also to assist in combating
tax evasion. The treaty provisions are normally drafted in ac-
cordance with Article 26 of the OECD Model; however, the
content may vary significantly. Denmark has no observations
or reservations with respect to Article 26 of the OECD Model.
Most Danish treaties follow the OECD Model.

Denmark has many bilateral tax information exchange
agreements (TIEAs) with tax havens, based on the 2002 OECD
Model Agreement on Exchange of Information on Tax Matters.
Denmark has also concluded a number of bilateral agreements
regarding the operation of exchange of information provisions
in tax treaties.

On November 15, 2012, Denmark and the United States
concluded a bilateral agreement to improve international tax
compliance and agreed to implement the Foreign Account Tax
Compliance Act (FATCA), as well as a memorandum of under-
standing regarding the agreement. The agreement imposes an
obligation on Denmark and the United States to collect and ex-
change information regarding certain accounts on an automat-
ic basis, addresses certain domestic Danish legal impediments
vis-a-vis FATCA, and reduces the reporting burden for Danish
financial institutions. The agreement is based on the reciprocal
version of the model intergovernmental agreement published
by the U.S. Department of the Treasury on July 26, 2012 (Mod-
el 1A). This agreement was implemented into domestic Danish
law in 2013.”

The first Nordic Multilateral Treaty on Mutual Assistance
in Tax Matters was signed in 1972. The treaty included provi-
sions on the exchange of information, collection of taxes, the

2l See Law no. 1634 of December 26, 2013. See also regulation no. 769 of
June 25, 2014, regarding the identification and reporting of financial accounts
with connections to the United States.
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supply of tax return forms and service of documents. A new
convention was signed on December 7, 1989 and has been in
force since May 9, 1991.

The original EU Directive on Mutual Assistance was
adopted on December 19, 1977 (77/799/EEC) and was replaced
by a new directive in 2011 (2011/16/EU). In 2014, the scope
of the directive was amended to include the automatic ex-
change of information regarding interest, dividends, and certain
other forms of income (2014/107/EU). In 2015, the directive
was amended to include the automatic exchange of binding
rulings and APAs regarding cross-border transactions (2015/
2376/EU). In 2016, the directive was amended to include the
automatic exchange of country-by-country reports (2016/881/
EU) and to ensure that tax authorities have information on ben-
eficial ownership (2016/2258/EU). In 2018, the directive was
amended to include automatic exchange of reportable cross-
border arrangements (directive 2018/822/EU). In 2021, the di-
rective was amended to include the automatic exchange of in-
formation regarding digital platforms (directive 2021/514/EU).
In 2023, the directive was amended to the automatic exchange
of information regarding crypto-asset transactions (directive
2023/2226/EU).

The Member States of the Council of Europe and the
Member States of the OECD prepared a Convention on Mutual
Administrative Assistance in Tax Matters, which was open for
signature from January 25, 1988. This convention was modi-
fied by a protocol in 2010, which was ratified by Denmark.

B. Exchange of Information Under Income Tax Treaties

1. In General

Administration of the Exchange of Information article un-
der Danish tax treaties is the responsibility of the Tax Admin-
istration, Person Udland 5 — Kompetent myndighed, Lyseng
Alle 1, 8270 Hgjbjerg.

2. Types of Exchanges

a. In General

While the Danish treaties do not stipulate the types of ex-
changes of information that are possible, Denmark convention-
ally agrees with other contracting states to exchanges of the fol-
lowing kinds:

» Automatic exchanges. Relating to the systematic supply
of information about a category of payment or income;

* Spontaneous exchanges. Where either Denmark or the
other contracting state has information in its possession
that it believes may be of relevance to the other treaty part-
ner;

* Specific exchanges. Where Denmark or the other con-
tracting state has made a request to the other treaty party
for information on a specific taxpayer;

* Simultaneous tax examinations. Where Denmark and the
other contracting state have a common or related interest
regarding the tax affairs of a taxpayer; and

* Tax examinations abroad. Where a contracting state has
an interest in being present in the other contracting state
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through a representative of the competent authority during
a tax examination.

b. Exchange Regarding a Change in Tax Law

Denmark generally follows Article 2(4) of the OECD
Model, requiring in its own tax treaties notification of any sig-
nificant or “substantial” changes to domestic laws. However,
some of the Danish tax treaties omit notification requirements.

c. Automatic Exchange of Information

Typically, the nature of automatic exchanges is that they
relate to the passing on of information provided to the tax au-
thorities under its domestic return requirements. A primary ex-
ample of this is information relating to interest income provid-
ed in returns by financial institutions. The tax administration
has improved its systematic handling procedures to take advan-
tage of the administrative efficiencies provided by the OECD
format and electronic media.

d. Spontaneous Exchange of Information

Spontaneous exchanges of information may involve situ-
ations in which there is some suspicion that an item shown in
a Danish tax return may not be dealt with symmetrically in
a corresponding overseas return or may not have been report-
ed abroad at all; more generally, there may be some suspicion
that taxes are being evaded on transaction(s) with an interna-
tional dimension. The actual exchanges must be made only by
the competent authority. The tax authorities have committed to
engaging in the spontaneous exchange of binding rulings and
unilateral APAs with OECD member countries, G20 countries,
and other countries implementing the recommendations of the
BEPS Action 5 standard on the exchange of information on tax
rulings.”

e. Specific Requests for Information

The competent authority is responsible for handling spe-
cific requests for information (i.e., requests from or by a treaty
partner in respect of specific taxpayers or transactions). As one
of their functions, the competent authorities must ensure that
the information in question can appropriately pass between the
two contracting states under the terms of the treaty, given limi-
tations placed on such exchanges on the grounds of trade secre-
cy, public policy, or inconsistency with domestic laws or prac-
tices.

There is no set form in which requests for information
must be made to Denmark, but the tax administration encour-
ages the supply of all material that will best enable it to locate
the information in question.

f. Industry-Wide and Issue-Specific Exchanges of
Information

The Danish Tax Authorities do not generally participate in
exchange of information inquiries with respect to particular in-
dustries or issues.

2 SKM2016.308.SKAT.

A-18 05/01/2025

© 2025 Bloomberg Industry Group, Inc., Arlington, VA
ISBN 978-1-61746-885-8

3. Simultaneous Examination Programs

a. General Purpose

According to the OECD, a simultaneous tax examination
is defined as:

an arrangement between two or more Parties to ex-

amine simultaneously, each in its own territory, the

tax affairs of a person or persons in which they have

a common or related interest, with a view to exchang-

ing any relevant information which they so obtain.”

The purpose of such a process is to better understand the
operations of the taxpayer and thus to ensure that all of its prof-
its are being appropriately recognized and taxed in the correct
country. Historically, the approach arose out of concern about
the use of tax havens to conceal profits that one country alone
might not be able to identify but which, by joining with one
or more treaty partners, it would be better able to uncover. Not
surprisingly, this has meant that most such examinations have
been concerned with transfer pricing in complex situations and
particularly where flows have involved tax havens.

In the 1995 Transfer Pricing Guidelines, the OECD rec-
ommended greater use of simultaneous tax examinations in the
examination of transfer pricing cases (ergo, to facilitate the ex-
change of information and the operation of the MAP) and the
use of the provisions of the OECD Model for simultaneous tax
examinations.”*

b. Specific Objectives

Simultaneous tax examinations may be seen as having a
number of objectives, all served by improving the flows and ad-
equacy of information available to a tax authority at the time of
examining the taxpayer’s return for a given period. They may
allow more efficient access to information relating to transac-
tions with third parties, particularly in non-treaty countries. In
supplementing the information on group flows of goods, ser-
vices, and assets, they may provide better data from which to
make functional analyses and pricing comparisons. While they
may be targeted at possible tax abuses, they should also ensure
elimination of double taxation and help resolve transfer pricing
issues.

Tax administrations may gain from the knowledge of a
multinational enterprise that simultaneous examinations facili-
tate, particularly in cases involving cost sharing arrangements
or global trading.

c. Procedures

Denmark has no published procedures governing its par-
ticipation in simultaneous tax examinations. The program in
Denmark has primarily been used in cooperation with the tax
authorities of the other Nordic countries.

Once a simultaneous examination commences, each coun-
try proceeds independently but exchanges with its co-partici-
pant(s) information that it receives as part of its own examina-
tion.

Z OECD, Convention on Mutual Assistance in Tax Matters, Section 8.
*OECD 2022 Transfer Pricing Guidelines, 9 4.92 and 4.93.
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d. Disclosure of Information

Simultaneous tax examinations take place pursuant to the
Exchange of Information article of tax treaties and must be
governed by the confidentiality terms of such articles. If more
than two countries are involved in a simultaneous examination,
the Danish Competent Authority must ensure that the bilateral
nature of tax treaties is respected.

4. Responding to Specific Requests Under Denmark's
Tax Treaties

a. Specificity of Request

The Danish Competent Authority expects any request for
information to be sufficiently specific and detailed to be satis-
fied that the information is properly available to the treaty part-
ner under the exchange of information provisions. The Com-
petent Authority refers to the terms of the particular treaty and
does not proceed unless he or she is satisfied that the request
relates to an identified matter that is the subject of the treaty
provisions.

b. Use of Revenue Powers to Obtain Information

Section 6 of the Tax Control Act grants powers to the tax
authorities to obtain information from taxpayers and others, but
does not authorize the tax authorities to obtain information for
the purpose of transmitting it to foreign tax authorities. Ac-
cording to Section 8Y of the Tax Control Act, an international
agreement must provide for the exchange of information to for-
eign tax authorities.

¢. Mutuality Clause

Denmark generally follows both the formulation of the
“mutuality” provisions in the OECD Model Exchange of Infor-
mation article and its associated commentary. This means that
Denmark provides in its tax treaties that information is not re-
quired to be exchanged if it is not obtainable under the laws of,
or in the normal course of administration of, Denmark or the
other contracting state.

This has the effect of removing from Denmark any oblig-
ation to carry out administrative measures or otherwise supply
information to a requesting state if that requesting state is not it-
self able to carry out corresponding administrative measures or
to obtain the information under its laws or in the normal course
of its administration. It prevents Denmark’s information sys-
tem from being used by another state with a more limited sys-
tem.

The approach generally adopted in the Exchange of In-
formation article of Denmark’s tax treaties is not to impose
an obligation to supply information that would disclose any
trade, business, industrial, commercial, or professional secret,
or trade process (similar to the formulation in the OECD Mod-
el). A person asked to supply information can object to its be-
ing passed on to a treaty partner on trade or secrecy grounds.
However, the information must be supplied to the tax authori-
ties in the first place. Once the information has been supplied,
it is then up to the Danish Competent Authority, taking into ac-
count the taxpayer’s objections, to decide whether to exchange
the information. The Danish Competent Authority is not re-
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quired to warn a taxpayer that particular information is being
exchanged.

5. Restrictions on Disclosure and Use of Exchanged
Information

Denmark’s domestic and treaty provisions place tight re-
strictions on the disclosure of exchanged information. Den-
mark’s treaties limit the disclosure of information received un-
der a treaty as follows:

Any information received by the Competent Author-

ity of a Contracting State shall be treated as secret in

the same manner as information obtained under the

domestic laws of that State and shall be disclosed on-

ly to persons or authorities (including courts and ad-

ministrative bodies) concerned with the assessment

or collection of, enforcement or prosecution in re-

spect of, or the determination of appeals in relation

to, the taxes to which this agreement applies and shall

be used only for such purposes.

This language customarily extends to preventing disclo-
sure of information to other government departments, includ-
ing those concerned with indirect taxes, as such taxes are not
taxes covered by Denmark’s tax treaties.

Information received by the Danish Competent Authority
from one treaty partner cannot be passed on to the competent
authority of a third country under a tax treaty Denmark has with
that third country. The duty to prevent disclosure of that infor-
mation is regarded as overriding any duty to exchange informa-
tion with the third country.

C. Exchange of Information Under FATCA IGA
Concluded with the United States

The Foreign Account Tax Compliance Act (FATCA) was
enacted by the United States Congress in March 2010 as part of
its efforts to improve compliance with U.S. tax laws. FATCA
imposes certain due diligence and reporting obligations on for-
eign financial institutions.

On November 15, 2012, the United States and Denmark
signed an intergovernmental agreement (IGA) that implements
the Foreign Account Tax Compliance Act, which entered into
force on September 30, 2015. On November 24, 2015, the
Danish Competent Authorities signed a Competent Authority
Arrangement with the United States pursuant to the intergov-
ernmental agreement to facilitate reporting under FATCA. On
October 25, 2016, the Danish Customs and Tax Administration
announced that starting August 30, 2016, Denmark-based fi-
nancial institutions should use Version 2.0 of the U.S. Foreign
Account Tax Compliance Act (FATCA) XML schema for all
FATCA returns.

The U.S.-Denmark IGA follows Model 1 and provides for
reciprocity. Under the terms of the agreement, Danish Finan-
cial Institutions report information to Skatteministeriet, and the
information is made available to the Internal Revenue Service
(IRS) as a government-to-government exchange. The effective
date of the U.S.-Denmark IGA is June 30, 2014.

D. Exchange of Information Under the CRS

The OECD Common Reporting Standard (CRS) is a glob-
al standard for collecting, reporting, and exchanging financial
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account information on foreign tax residents.” Paralleling FAT-
CA’s requirement of reports on financial accounts held by U.S.
persons, the CRS requires banks and other financial institutions
to collect and report to tax authorities financial account infor-
mation with respect to non-residents. The obtained information
about those non-residents’ accounts is in turn exchanged with
other participating foreign tax authorities. As a result, each par-
ticipating tax authority receives information about its own res-
idents’ foreign financial accounts from other countries’ tax au-
thorities. The CRS ensures that residents report income from fi-
nancial accounts in other countries in compliance with domes-
tic tax law and acts as a deterrent to tax evasion.

On May 27, 2010, Denmark signed the Convention on
Mutual Assistance in Tax Matters as amended in 2010 (“CM-
MA”), which entered into force on June 1, 2011. On October
29, 2014, Denmark signed a Multilateral Competent Authority
Agreement on the Automatic Exchange of Financial Account
Information (MCAA-CRS), which was based on the standard
for automatic exchange of financial account information devel-

¥ See OECD, https://www.oecd.org/tax/automatic-exchange/common-re-
porting-standard/.

A-20 05/01/2025

© 2025 Bloomberg Industry Group, Inc., Arlington, VA
ISBN 978-1-61746-885-8

oped by the OECD. Both of these agreements facilitate the im-
plementation of the CRS on a multilateral basis.

On January 16, 2017, the Danish Customs and Tax Ad-
ministration issued the first version of the Common Reporting
Standards (CRS) and the EU Directive 2014/107/EU on Ad-
ministrative Cooperation (DAC2) guidelines, providing for the
technical issues in reporting financial account information by
financial institutions. On October 25, 2016, the Danish Cus-
toms and Tax Administration announced that starting August
30, 2016, Denmark-based financial institutions should use Ver-
sion 2.0 of the OECD common reporting standard (CRS) XML
format for CRS reporting. In Denmark, the implementation of
the CRS is effective as of January 1, 2016. Denmark has also
implemented EU Council Directive 2018/822 (DAC6), with re-
porting requirements effective from July 1, 2020.”° DAC6 pro-
vides for the mandatory disclosure of potentially aggressive
cross-border tax planning arrangement by intermediaries, if at
least one of the Directive’s hallmarks is met.

% See section 46a of the Tax Reporting Act.
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VIll. Assistance in Tax Collection tual assistance in the collection of taxes similar to Article 27
of the OECD Model. Finally, the EU directive on mutual as-
sistance for the recovery of taxes (2010/24/EU) covers income
taxes.

Assistance in the collection of taxes is covered by the
Nordic Convention on Mutual Assistance in Tax Matters and
the OECD/Council of Europe Convention on Mutual Admin-
istrative Assistance in Tax Matters. Moreover, Denmark’s tax
treaties with a number of countries contain provisions on mu-
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Chapter 50 — FRANCE

Eric Lesprit, Esq.
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I. Introduction

The global rise in transfer pricing disputes did not bypass
France. Multinational entities (MNEs) operating in France face
an increase in both foreign transfer pricing adjustments im-
pacting France and French transfer pricing adjustments. France
maintains a delicate balance between recent global concerns on
tax optimization and tax evasion and the necessity to resolve
double taxation occurrences. In this respect, France has not on-
ly increased its transfer pricing legal arsenal and its scrutiny
over MNEs but also created a dedicated single window
(SJCF-4B) to increase the efficiency of proceedings under Mu-
tual Agreement Procedure (MAP) articles and proceedings for
Advance Pricing Agreements (APAs).

Almost all income tax treaties concluded by France in-
clude a MAP article as a form of dispute resolution mechanism.
This mechanism normally does not impose a binding obligation
on France and the other country involved to eliminate the dou-
ble taxation, but some arbitration procedures are now included
in a certain number of income tax treaties concluded by France
(most notably the treaty with the United States).

In addition, the European Union (EU) establishes, through
the EU Arbitration Directive, a procedure that obliges the con-
cerned EU Member States to avoid double taxation within a
maximum of three years.
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Thus, French companies subject to transfer pricing ad-
justments may have two different procedures for eliminating
the double taxation arising from a tax audit, depending on the
country of the related entity concerned. In this respect, these
two procedures are not mutually exclusive: when both the Ar-
bitration Directive and a MAP are available, one should use
both procedures. In addition, the two procedures broadly fol-
low the same conditions of application, and the arbitration
process is beginning to develop beyond the European Union.
Consequently, this Chapter will review the MAP procedure and
the arbitration process together.

As a preliminary remark, the Competent Authority and
APA offices used to be separate in France. A single window,
called the Mission d’expertise juridique et économique inter-
nationale (MEJEI), which was dedicated to double taxation
elimination, was created in 2013. The Prévention et résolution
des différends internationaux (International Dispute Prevention
and Resolution Unit) (SJCF-4B Department), which is a part
of the Legal Department of the Public Finances Directorate
General, replaced the MEJEI by a decree dated November 10,
2020. The SJCF-4B Department now oversees both Competent
Authority proceedings. These proceedings are often referred to
simply as MAPs and proceedings involving APAs.
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Il. The Competent Authority of France responsibility in relation to competent authority procedures
is delegated to the Director of Public Finances (Direction
générales des finances publiques, or DGFiP) and more precise-
ly to the SJCF-4B.

The Competent Authority in France is the Minister in
Charge of Economy and Finance. However, the day-to-day
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lll. The Mutual Agreement Procedure for Taxpayer
Cases

A. Background

In general, the MAP article provides a process whereby a
taxpayer may request assistance from the Competent Author-
ity of its contracting state of residence (or the state in which
the taxpayer is a national) to prevent taxation inconsistent with
the tax treaty. Additionally, to prevent tax treaty disputes, the
Competent Authority itself is empowered to initiate a MAP
without the taxpayer’s request. This procedure has been modi-
fied by the Multilateral Instrument (MLI).'

There are three types of cases which can lead to double
taxation issues or situations in which taxes levied do not corre-
spond to the provisions of a treaty. These cases, which are dis-
cussed in paragraphs 8 to 11 of the Commentary on Article 25
of the OECD Model Tax Convention on Income and on Capital
(OECD Model), are as follows:

* Cases related to an incorrect interpretation of the treaty
(e.g., a resident of a Contracting State is liable for with-
holding tax on interest or royalties without receiving a tax
credit);

* Cases related to taxation not in accordance with the pro-
visions of the treaty; and

* Cases of double economic taxation involving specific
transfer pricing issues.

Since 2020, the number of double taxation cases in France
has slightly increased, from 983 files at the end of 2020 to
1,074 at end of 2022 (according to last available OECD sta-
tistics). This can be connected to the fact that completion pro-
cedures have grown increasingly slower due to an inadequate
number of staff members and the major political concerns
about tax evasion. The average resolution time now sits at
about 24 months (average for resolving transfer pricing MAP
cases received on or after January 1, 2016). Focusing on trans-
fer pricing cases, after an increase in the resolution time in
2021 (from 17 months in 2020 to 25 months 2021), the average
length of time to settle a case has been down again in 2022 (23
months only). The French Tax Authority (FTA) acknowledges
this disappointing outcome and is in the process of addressing
this situation by increasing the work force dedicated to MAPs
and APAs. The FTA has already recruited several officers and
SJICF-4B is supposed to have 25 people at end of 2024

B. The Role of the French Competent Authority

As a general policy, the French Competent Authority
makes every effort to avoid double taxation and to reach an
agreement with other competent authorities as long the issue is
technically substantiated.

The SJCF-4B has a team of 11 international tax experts
who prepare different cases and handle negotiations with the
relevant foreign competent authorities. Additionally, the
French Competent Authority may delegate negotiation to local
services in cases connected to individuals and low-amount tax

'See I11.C.1., below.
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adjustments (mainly individuals working in a neighboring
country and resident in another).

Over the next few years, the SJCF-4B does not officially
anticipate either a decrease or a significant increase in requests
for elimination of double taxation. However, that position can
easily change, as the Organization for Economic Development
and Cooperation (OECD) Base Erosion and Profit Shifting
(BEPS) project has created a specific context, creating uncer-
tainties particularly in the transfer pricing field and upon appli-
cation, a likelihood of more tax disputes (e.g., in future French
tax audits, the reaction of the tax administrations of other coun-
tries, and the divergent approach of tax administrations to new
BEPS principles could trigger unintended consequences that
would be dissatisfactory to the taxpayer).

C. The Procedure

The process for a MAP (under an income tax treaty) and
for a proceeding under the EU Arbitration Procedure are re-
spectively specified and detailed by the administrative instruc-
tion BOI-INT-DG-20-30-10 (Bilateral MAP) and BOI-INT-
DG-20-30-20 (MAP pursuant to the European Arbitration Con-
vention — no comment is currently provided regarding imple-
mentation of the European Arbitration Directive), dated Feb-
ruary 18, 2014, and last completed on February 02, 2017.
Nonetheless, both administrative procedures are similar (even
though the EU Arbitration Directive has introduced detailed
specificities).

1. Scope of a MAP

Most of France’s income tax treaties do not contain specif-
ic provisions regarding the scope of a MAP. However, the MLI
has provided certain amendments as further discussed below.

Ideally, a MAP article should allow for cases involving the
broadest possible scope. Although some treaties provide exam-
ples of situations that can be addressed through the MAP (e.g.,
France’s income tax treaties with Belgium, Germany, and Swe-
den), many cases that are brought actually fall outside those ex-
amples. The following issues are typically dealt with through
MAP under an income tax treaty:

* Determination of a taxpayer’s residence;
¢ Characterization of income;

* Interpretation of treaty language;

» Permanent establishment issues; and

* Transfer pricing issues.

Even if they are not the most numerous, MAPs related to
transfer pricing involve the largest amounts at stake. Unlike the
broader scope of MAPs under income tax treaties and the EU
Arbitration Directive, only transfer pricing issues are dealt with
under the EU Arbitration Convention.

The implementation of the OECD Multilateral Instrument
(MLI) brought significant modifications to the way MAP pro-
visions are drafted in tax treaties. As currently drafted, the MLI
includes 95 jurisdictions, effective March 15, 2021.> As stat-

?See OECD, Tax treaties: OECD publishes 30 country profiles applying
Arbitration under the multilateral BEPS Convention, available at
https://www.oecd.org/tax/treaties/oecd-publishes-30-country-profiles-apply-
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ed by the OECD, the “MLI modifies the application of thou-
sands of bilateral tax treaties concluded to eliminate double tax-
ation.”” It also implements agreed minimum standards.

Article 16 of the MLI regarding MAPs provides the fol-
lowing new minimum standards:

* Where a person considers that the actions of one or both
of the contracting states result or will result for him in tax-
ation not in accordance with the provisions of this Conven-
tion, he may, irrespective of the remedies provided by the
domestic law of those States, present his case to the com-
petent authority of either contracting state. The case must
be presented within three years from the first notification
of the action resulting in taxation not in accordance with
the provisions of the tax treaty.*

* The competent authority shall endeavor, if the objection
appears to it to be justified and if it is not itself able to ar-
rive at a satisfactory solution, to resolve the case by mu-
tual agreement with the competent authority of the other
contracting state, with a view to the avoidance of taxation
which is not in accordance with the tax treaty.” Any agree-
ment reached shall be implemented notwithstanding any
time limits in the domestic law of the contracting states.’

* The competent authorities of the contracting states shall
endeavor to resolve by mutual agreement any difficulties
or doubts arising as to the interpretation or application of
the tax treaty. They may also consult together for the elim-
ination of double taxation in cases not provided for in the
tax treaty.’

2. Initiating a MAP or a Proceeding Under the EU
Arbitration Convention/Directive

a. Time Frame for initiating the Procedure

Determining the appropriate time to initiate the MAP is a
strategic decision that must be evaluated based on the specific
facts and circumstances of the tax audit. From a legal stand-
point, the MAP should be initiated within a specified period af-
ter the receipt of a tax administrative measure, which includes:

ing-arbitration-under-the-multilateral-beps-convention.htm#:~:text=The %20
MLI%?20s0%20far%20covers%2095%?20jurisdictions%20and,treaties %2C %
20transforming%20the%20way %20tax %20treaties%20are%20modified.

’Id.

*See MLI, article 16, available at https://www.oecd.org/tax/treaties/mul-
tilateral-convention-to-implement-tax-treaty-related-measures-to-prevent-
BEPS.pdf.

°Id. The FTA notified 10 tax treaties that did not include equivalent
provisions. Their amendment is subject to the local application of MLI (tax
treaties with Belgium, Benin, Burkina-Faso, Ivory Coast, Luxembourg, Moroc-
co, Mauritania, Monaco, Senegal, and Zambia).

See https://www.oecd.org/tax/treaties/multilateral-convention-to-imple-
ment-tax-treaty-related-measures-to-prevent-BEPS.pdf. The FTA notified 30
tax treaties that did not include equivalent provisions. Their amendment is sub-
ject to the local application of the MLI (tax treaties with Argentina, Austria,
Bangladesh, Belgium, Benin, Bosnia-Herzegovina Brazil, Bulgaria, Burkina
Faso, Canada, Cyprus, Holland, Ivory Coast, Egypt, Finland, Hungry, Indone-
sia, Ireland, Italy, Jordan, Malaysia, Malta, Morocco, Mauritius, Mauritania,
Mexico, Nigeria, Norway, New-Zealand, Philippines, Poland, Portugal, Roma-
nia, Senegal, Serbia, Singapore, Slovakia, South Korea, Sri Lanka, Switzer-
land, Thailand, Tunisia, Vietnam, Zambia, and Zimbabwe).

" Id. The FTA notified seven tax treaties that did not include equivalent pro-
visions. Their amendment is subject to the local application of MLI (tax treaties
with Belgium, Canada, Chili, Italia, Mexico, Nigeria, and Zambia).
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* A notice of reassessment in the case of a contradictory
procedure (contested proceedings);

¢ The notification of tax bases in the case of an ex officio
procedure; and

* The application of a withholding tax.

In almost all income tax treaties concluded by France, the
period to file the request is set at three years after receipt of the
tax administrative measure, although some treaties provide for
shorter periods. The EU Arbitration Convention and Directive
also require the request to be filed within three years after the
first notification of the action that results or is likely to result in
double taxation.

Comment: From a practical standpoint and based on the
authors’ experience, it appears more favorable, when possible
under the appropriate tax treaty rules, for a taxpayer to submit
its request when it has completed the entire internal appeal pro-
cedure within the tax authority. This effectively allows for clar-
ifying the transfer pricing adjustments in order to subsequent-
ly expedite the resolution of the double taxation case. Howev-
er, some multinational groups adopt alternative strategies and
submit their request upon receipt of the notice of reassessment
while continuing to challenge it. It should be emphasized that
though this request is legally valid, the French Competent Au-
thority cannot start processing a case that is currently on appeal
within the tax authority.

It is also important to note that since January 1, 2014, the
collection of taxes is no longer suspended by the launch of a
procedure for elimination of double taxation.’

When submitting a request, if the double taxation relates
to transfer pricing within the EU, one can also start an EU ar-
bitration procedure. Under this procedure, arbitration should be
triggered if the competent authorities have failed to eliminate
double taxation within two years after the request was submit-
ted. The two procedures can thus be managed jointly.

b. Situations Precluding the Opening of a Procedure

The French Competent Authority is not required to re-
spond to a request if proof of double taxation has not been pro-
vided. In addition, the French Competent Authority is not re-
quired to respond to a request if the tax administrative measures
generating double taxation were coupled with severe penalties
that have become definitive. These severe penalties are speci-
fied by France under the EU Arbitration Convention, and it is
generally accepted that they also apply to MAPs. These sanc-
tions cover criminal penalties and tax penalties (such as for bad
faith, fraudulent practices, opposition to tax audits, etc).

3. Submission of the Request and Consequences for the
Taxpayer

In France, the procedure is formally initiated upon a tax-
payer’s request filed with the SJCF-4B. In addition, the taxpay-
er must concurrently send a copy of the request to the tax au-
thorities in charge of the tax audit (if the audit was undertak-
en in France) and to their usual tax office where tax returns are
filed (if the audit was undertaken outside of France).

#See I11.C.3.c., below.
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a. Content of the Application

The taxpayer’s submission for MAP request must include
the following information:

* Identification (such as company name, address, etc.) of
the taxpayer and the other party to the relevant transac-
tion(s);

¢ Detailed information related to the relevant facts and cir-
cumstances of the case, including details of the relations
between the taxpayer and the other party to the relevant
transaction(s);

* Identification of the taxes and the fiscal year(s) con-
cerned;

* Copies of the tax reassessment notices leading to the al-
leged double taxation;

* Detailed information of any litigation and of any court
decisions regarding the case;

* An undertaking that the company will respond as com-
pletely and quickly as possible to all reasonable and ap-
propriate requests made by the Competent Authority; and

* A reference to the legal basis of its requests, either on the
basis of the EU Arbitration Convention or on the basis of
an income tax treaty. In this respect, as noted above, the
taxpayer may initiate the procedure based on both.

Under French regulations, the SJCF-4B is required to send
a letter acknowledging receipt of the request within 30 days. In
addition, the French Competent Authority contacts the compe-
tent authority in the other contracting state with 30 days after
receipt of the completed submission.”

Comment: However, in the author’s experience, the
MEIJEI typically takes more than a month to send a letter of
acknowledgement and to contact the respective competent au-
thority.

Additionally, the French Competent Authority has never
opened a case without information to the taxpayer nor refused
to enter into a case (which itself is rare) without providing an
explanation. Therefore, any delays in the beginning of the pro-
cedure do not have any practical consequences for the taxpay-
er.

b. Starting Point of the MAP Procedure

The procedure is considered open on the date on which the
French Competent Authority acknowledges receipt of the tax-
payer’s request.

Subsequently, if the procedure is not opened with the for-
eign competent authority for any reason, the SJCF-4B must no-
tify the taxpayer.

c. Suspension of Recovery of Taxes, Late Payment
Interest, and Penalties

In France, upon the issuance of a notice of reassessment,
the French tax authorities generally have three years to issue a
notice of collection. Previously, Article L189 A of the French

®Paragraphs 66 to 68 of French reg (BOFiP 14 F-1-06 n° 34, 23 February
2006).
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Tax Procedures Code suspended the recovery of the amount of
tax that was under consideration in the procedure, except when
the revenues were subject to no or low tax in the other country
(an anti-avoidance rule implemented starting January 1, 2011).

Article L189 A was removed from French law and no
longer applies for MAPs initiated after January 1, 2014. The
mechanism was deemed by the French tax authorities to allow
dormant companies to postpone the recovery of taxes, regard-
less of the bases of their requests, and placed an undue burden
on the French Competent Authority to manage the exceeding
number of requests, leaving little time to focus on pending dou-
ble taxation cases.

Since then, the taxpayer can ask for the suspension of pay-
ment only if a legal procedure is started, under the common
provision for legal procedure (Article L277 of the French Tax
Procedures Code); however, the taxpayer must provide pay-
ment warranties. To benefit from this partial suspension of pay-
ment(s), two procedures must be simultaneously initiated: (i)
the legal procedure and (ii) the MAP procedure.

4. The Procedure for Resolving Double Taxation

The procedure for resolving double taxation follows the
same rules irrespective of whether it is opened under the frame-
work of an income tax treaty or the EU Arbitration Convention.
The procedure generally consists of the following two phases:
(i) an internal phase followed by an (ii) international phase.
These rules are further discussed below.

a. Step One — Internal Phase of the Procedure

The French Competent Authority first analyzes the ad-
missibility of the taxpayer’s request regarding its legal com-
petence, the existence of double taxation, and the provision of
all the necessary information by the taxpayer. If the French
Competent Authority believes that the taxpayer has not submit-
ted the minimum information necessary for the initiation of a
MAP, the taxpayer is invited (usually within two months upon
receipt of the request) to provide the Competent Authority with
the needed specific additional information.

In the context of a French tax audit, in order to have a com-
plete understanding of the situation, the French Competent Au-
thority (SJCF-4B) generally consults with the French tax au-
thorities who led the tax audit operations to receive their opin-
ion on the specific case.

In addition, depending on the specific facts and circum-
stances of the case, a meeting may be held between the
SJCF-4B and the taxpayer to collect additional comments and
explanations.

Based on the request of the taxpayer and the explanations
from the service that led the tax audit, the Competent Authority
prepares its position paper that is submitted to the foreign com-
petent authority during the international phase, except for the
few cases where the double taxation issue can be resolved via
internal procedures.

b. Step Two — International Phase of the Procedure

When the double taxation is the result of French tax ad-
justments, the French Competent Authority sends a position
paper to the foreign competent authority involved in the case.
This position paper generally includes:
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* An opinion related to the merits of the case and, in par-
ticular, the reasons why double taxation has occurred or is
likely to occur;

* An analysis of how the case might be resolved, with a
view to the elimination of double taxation, together with a
full explanation of the proposal;" and

* All of the relevant documentation supporting the request-
ed adjustment.

The procedure then becomes bilateral, and the French
Competent Authority implements all appropriate means for
reaching a mutual agreement, such as meetings and written and
verbal exchanges between the two contracting states. In addi-
tion, informal communications between the competent author-
ities are encouraged as often as necessary to assist in reaching
an agreement to alleviate double taxation. The French Com-
petent Authority is aware of the importance of this part of the
process, which is why it has restructured its internal organiza-
tional structure during the merger process'' and chosen to desig-
nate one contact person for each country in order to ease these
informal contacts.

Because the procedure is a semi-diplomatic procedure in
the international phase, it is France’s position that the taxpayer
has no right to obtain a disclosure of written exchanges between
the competent authorities or to attend the negotiations between
the contracting states. Nevertheless, France recognizes the im-
portant role the taxpayer plays in resolving the double taxation
issue. Generally, the SJCF-4B tries to use its best effort to keep
taxpayers informed of the procedure’s progress and of its tech-
nical position (this is customary in transfer pricing cases). The
French Competent Authority may invite the taxpayer to provide
explanations, information, and documents that may be useful to
resolve the case. Depending on the matter at stake, the Com-
petent Authority may also ask the taxpayer to provide explana-
tions or information when presenting the case to either compe-
tent authority or during a joint meeting.

c. Conclusion of the Procedure

The French tax authorities report that the procedure is typ-
ically concluded within 24 months from the date the case is first
submitted.”

Comment: In practice, however the procedure is long and
might sometimes take up to 10 years before a conclusion is
reached, although these cases are rare.

At the conclusion of these protocols, the French Compe-
tent Authority must notify the taxpayer of the proposed solution
agreed upon between the two contracting states. Under previ-
ous French rules, the taxpayer had 30 days to appeal the compe-
tent authorities’ decision.” Since 2014, the Competent Authori-
ty now defines the timing in which the taxpayer must announce

""The French Competent Authority’s position regarding transfer pricing
cases is based on the OECD Guidelines and the arm’s length principle.

" See ., above.

"> Average for resolving MAP cases received on or after January 1, 2016,
according to the "MAP Peer Review Report, France", published by the OECD
in April 2020.

¥ BOI-INT-DG-20-30-10.
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its appeal."* Experience shows that the French Competent Au-
thority normally follows the same 30 day timing.

If the taxpayer accepts the proposed solution, it must for-
mally express (in writing) its consent, withdraw any judicial or
administrative proceedings with respect to the case, and also
formally renounce any judicial proceedings connected to the
competent authority procedure and the suggested solution. Fi-
nally, the taxpayer must implement the solution through an ap-
propriate adjustment (refund of the appropriate amount, in line
with the MAP) within 90 days of the acceptance.”

If the taxpayer refuses the proposal or does not respond,
the procedure is closed, and the agreement reached between the
two competent authorities is null and void. In this case, the tax-
payer is allowed to challenge the taxation through judicial or
administrative proceedings under domestic law (depending on
the statute of limitation rules).'

If the competent authorities do not reach any agreement,
the taxpayer is informed that the procedure is closed. However,
at that point, under the EU Arbitration Convention and certain
income tax treaties, an arbitration procedure starts.

Comment: The taxpayer is advised to pursue the case in
court simultaneously with the MAP procedure to preserve relief
under domestic rules if the MAP dispute resolution channel
proves unsuccessful. If the case is pursued in court before the
end of the MAP proceedings and the court issues a decision be-
fore a mutual agreement is reached, the taxpayer must renounce
the court decision if the mutual agreement leads to a better so-
lution.”” From a practical standpoint, the French Competent Au-
thority dislikes parallel procedures. Nevertheless, the trend has
been that the SJCF-4B is speeding up the MAP process, even
when a legal procedure has commenced.

D. The Arbitration Procedure

The complexity of disputes caused by transfer pricing re-
assessments has led some countries to request arbitration to
avoid the shortcomings of MAPs. The EU Arbitration (from the
Convention or the Directive) is a tool specifically designed to
minimize the impact of double taxation as a result of transfer
pricing adjustments. The main purposes of the EU Arbitration
process are to complement the MAP and assure the taxpayer of
resolution of complex transfer pricing problems.

As mentioned above, several income tax treaties conclud-
ed by France now contain an arbitration clause. Specifically,
due to the implementation of the MLI, France has now chosen a
wide use of the arbitration procedure. Although arbitration pro-
cedures outside of the EU are still untested, it is reasonable to
presume they will be implemented akin to the EU Arbitration
procedures (albeit the procedures are not identical). The pri-
mary difference lies in the fact that under the EU Arbitration
procedures, the taxpayer is assured that the final solution will
eliminate double taxation, and the arbitration procedure will be
automatically triggered for a specific period of time. Under in-
come tax treaties, the contracting states generally commence

' See BOI-INT-DG-20-30-10, dated February 18, 2014.

“BOI-INT-DG-20-30-10.

' BOI-INT-DG-20-30-10.

""Court proceedings run parallel to the MAP process and cannot be sus-
pended.
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the arbitration procedure for an undefined period of time,
which may not necessarily result in the alleviation of double
taxation. Experience shows that the EU arbitration process has
rarely been launched between EU Member States, even after
the two-year period has passed. Recently, there has been an in-
crease in the use of the arbitration process by member states.

1. Arbitration under the EU Convention

The competent authorities must set up an advisory com-
mission if they are not able to reach an agreement within two
years of the date of the request. Technically, the Arbitration
Convention applies only to transfer pricing adjustments within
the EU where both beneficial owners are EU tax residents. It
is uncertain therefore whether “triangular” cases, where an EU
resident is acting as a hub between a non-EU resident and an
EU resident, can benefit from the Arbitration Convention. Ever
since the implementation of new regulations on arbitration in
the EU, this subsection on the Arbitration Convention is to be
considered as a reminder.

a. Setting Up an Advisory Commission

The contracting state that issued the first tax reassessment
notice takes the initiative for the establishment of the advisory
commission and its secretariat, with the agreement of the other
state concerned, and arranges for its meetings." The costs relat-
ed to the advisory commission are shared equally between the
contracting states.

The commission consists of two independent individuals
(one selected by each contracting state), a chairman (chosen
by the two previous individuals from a list of specialists desig-
nated by Member States), a secretary, and two representatives
from each contracting state’s competent authority. All mem-
bers of the advisory commission are committed to ensuring
the confidentiality of the information provided by the taxpayer.
Only the three independent individuals (the two chosen by the
contracting states and the chairman the other two have desig-
nated) take part in the final decision.

b. Execution of Proceedings

Before the advisory commission’s first meeting, the two
competent authorities provide the advisory commission with all
relevant information and, in particular, documents, reports, cor-
respondence, and conclusions used during the MAP.” A case
is considered to have been referred to the advisory commission
on the date on which the chairman confirms that all the mem-
bers have received all relevant information and documentation.

Taxpayers as well as tax authorities are required to fully
cooperate in the arbitration phase; thus, the commission may
ask taxpayers and tax authorities to appear before it. In addi-
tion, taxpayers may, at their request, be heard or represented
before the advisory commission.

c. Opinion of the Advisory Commission

Based on the EU Arbitration Convention, the advisory
commission must issue an opinion based on the arm’s length
principle within six months.” The opinion must include, in par-

" Convention 90/436/CEE, Atrticle 9.
' Convention 90/436/CEE, Atrticle 10.
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ticular, a description of the facts and circumstances of the dis-
pute, a clear statement of what is claimed, a short summary of
the proceedings, the arguments and methods on which the de-
cision in the opinion is based, and the opinion. This opinion is
not public and is kept by the two competent authorities in their
files; it does not create a precedent.

Following the opinion of the advisory commission, the
competent authorities must find a compromise within six
months. The compromise may deviate from the opinion, but it
must not trigger double taxation. At the end of the six-month
period, if competent authorities fail to reach such an agreement,
the opinion prevails.

2. Arbitration under the EU Directive 2017/1852

a. Background

Experience showed that the July 23, 1990 Convention was
suffering from the limitation of its scope and that the switch
from MAP to arbitration, when no solution was found under
the MAP within a two-year period, was not enforced by Mem-
ber States. The October 10, 2017 Directive on Mechanisms” for
Resolving Tax Disputes in the European Union aims to stan-
dardize the framework for resolving dispute resolution. This
Directive was transposed in the French tax law by the introduc-
tion of a new section in the French Tax procedure book.”

It extends the scope of the dispute settlement mechanisms
to all cross-border situations involving double taxation of busi-
ness income and, where applicable, of capital. The Directive
provisions apply to any request submitted from July 1, 2019,
on relating to disputes on income or capital earned in a tax year
from January 1, 2018. Thus, the scope of the Directive 2017/
1852 does not overlap with that of the 90/436/CEE Conven-
tion detailed above. However, as no detailed comment has been
provided by the French Tax Administration on detailed practi-
cal examples of implementation, a careful examination of the
facts and circumstances should be performed on a case-by-case
basis to ensure a proper implementation.

b. Initiation and Arbitration Procedures

The request to initiate the dispute settlement procedures
must be submitted to the French Tax Authorities and those of
the other Member States concerned within three years of re-
ceipt of the first administrative measure that may lead to imme-
diate or future taxation determined in principle and in amount.

When the request for initiation is accepted by the French
Tax Administration and by those of the other Member States
concerned, the French Tax Administration must address the
dispute negotiations within two years of the last notification of
a decision to accept the request for initiation by one of the ad-
ministrations of the Member State(s) concerned.

The two-year time limit may be extended by a maximum
of one year on the basis of a reasoned decision of the tax ad-
ministration, communicated to the taxpayer and to all the other
administrations of the Member States concerned.

2 Convention 90/436/CEE, Article 4.
2! Council Directive 2017/1852/EU, October 10, 2017.
*Law n° 2019-616 — June 21, 2019.
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If the French Tax Administration and the other Member
States concerned do not reach an agreement within the time
limit, the French Tax Authority (“FTA”) must notify the tax-
payer, indicating the reasons that it has not been possible to
reach an agreement, as well as the channels and time limits for
referral to the competent commission.

c. Referral to a Commission

Two types of commissions can be set up to solve the dis-
pute.

(1) Referral to the Advisory Commission

At the taxpayer’s request to the French Tax Authorities
and to those of the other Member States concerned, an Adviso-
ry Commission can be set:

* When the request to initiate the dispute resolution has
been rejected by the French tax administration or by one
or more of the administrations of the other Member States
concerned but not by all of these administrations;

* When the French tax administration and those of the
other Member States concerned have accepted the tax-
payer’s request for the opening of proceedings but have
not reached an agreement on the resolution of the dispute
within the time limit provided.

The advisory commission must be set up within 120 days
from the date of receipt of the taxpayer’s request. Since the
French tax audit services are issuing heavy penalties more fre-
quently, one must keep in mind that no commission will be set
up in case of the application of several penalties by the FTA,
including the 40% penalty for bad faith and the 80% penalty
in case of discovery of occult activity or in case of deliberate
breach of tax.

When the consultative commission has been constituted,
the decision to accept or reject the request to open the dispute
settlement procedure is taken within six months from the date
of its constitution.

When the advisory commission accepts the request to open
the mutual agreement procedure provided for, the mutual
agreement procedure is initiated at the request of the tax author-
ities.

If the French tax authorities and those of the other Member
States concerned have not requested the initiation of the mutual
agreement procedure within 60 days from the notification of
the decision of the advisory commission, the commission must
provide an opinion on how to settle the dispute. The advisory
commission must deliver its opinion within six months of the
date on which it was set up.

If the advisory commission determines that the complexity
of the request requires additional time, it may decide to extend
the period referred to in the first subparagraph by a maximum
of three months. It must thus inform the FTA and the taxpayer
accordingly.

The FTA and those of the other Member States concerned
must agree on how to settle the dispute within six months of
notification of the opinion of the advisory commission. Those
administrations may depart from the opinion of the Advisory
Commission only if they reach an agreement on how to settle
the dispute within the period mentioned in the first subpara-
graph.
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(2) Referral to an Alternative Dispute Resolution
Commission

Instead of an Advisory Commission, the competent au-
thorities of the concerned Member States may agree to set up
an Alternative Dispute Resolution Commission. The Alterna-
tive Dispute Resolution Commission may differ regarding its
composition and form from the Advisory Commission, except
for the rules regarding the independence of its members.

Such a Commission may use any dispute resolution
process or technique to solve the question in dispute in a bind-
ing manner. When the Advisory Commission suggests a solu-
tion the Member States can use or adapt, the Alternative Dis-
pute Resolution Commission provides a solution the Member
States should set in place, as provided by the Commission.

E. Double Taxation Resolution Through the MLI
Provisions

If the application of the MAP tax treaty provision ex-
plained above does not lead to an agreement, the taxpayer may
submit a request through the arbitration procedure. The frame-
work provided in the MLI enhances the application of arbitra-
tion procedures outside the European Union.

However, the arbitration provisions are not part of the min-
imum standards set by the MLI. Thus, they are solely intended
to apply to covered tax treaties with countries that have explic-
itly opted for the application of these provisions.

France has opted into the application of these provisions to
its signed treaties, provided that the other contracting jurisdic-
tion has opted for the same implementation. Thus, it is manda-
tory for the FTA to submit a case to the binding arbitration
process if requested by a taxpayer when an issue is still un-
solved at the end of a three-year period.

France has opted for specific provisions. Indeed, any unre-
solved issue arising from a MAP must not be submitted to arbi-
tration if a decision on this issue has already been rendered by
a court or administrative tribunal of either country.

Additionally, if at any time after a request for arbitration
has been made and before the arbitration commission has de-
livered its decision, a decision concerning the issue is provided
by a judge of one of the contracting states’ jurisdictions, the ar-
bitration process must terminate.

France has chosen to apply a non-disclosure rule, provid-
ing that tax authorities involved in the procedure must ensure
that each person that presented the case and their advisors agree
in writing not to disclose to any other person any information
received during the course of the arbitration proceedings from
either competent authority or the arbitration panel. The arbitra-
tion must terminate if, at any time, a person that presented the
case or one of that person’s advisors breaches that agreement.

Lastly, France has chosen to apply Article 24, providing
that an arbitration decision must not be binding and must not
be implemented if the competent tax authorities agree on a dif-
ferent resolution of all unresolved issues within three calendar
months after the arbitration decision has been delivered.

F. Practical Experience and Advice

The procedure for the elimination of double taxation is
free, as no fee is required for submitting the request or for exe-
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cuting the procedure. A procedure should always be considered
by a taxpayer if a transfer pricing reassessment leads to dou-
ble taxation, even though the procedure may be long. Pending
MAPs under the EU Arbitration Convention in 2022 is slightly
higher in France (315 cases at the end of 2022) to those ones in
2019 (262 cases) due to an increase of cases in 2022.

France, Spain, and Germany are countries involved in the
higher number of MAPs, if we except Italy, which is now pro-
viding significant effort to work on elimination of double taxa-
tion. Specifically, there were 470 cases in Germany, 320 cases
in Spain, and 315 cases in France at the end of 2022 based on
most recent available EU Commission statistics. This should
not be a surprise, considering that these countries constitute the
main economies of the EU, along with Italy, and are also very
active participants in the EU Arbitration Convention. Accord-
ing to the FTA, France typically successfully concludes double
taxation cases with the following trading partners: Germany,
Italy, Belgium, the United Kingdom, the United States, and
Japan. In general, taxpayers are more often initiating a MAP
as a tool for managing international tax disputes. MAPs also
help manage the accounting reserve policy, as they reflect the
expectation of limiting the exposure to a local statutory level
with limited impact at the consolidated level. For an increasing
number of Chief Tax Officers, MAPs take up a considerable
amount of their work.

Still, a MAP result is unpredictable. One of the causes
for a MAP failure is insufficient and inadequate cooperation
from the FTA or a foreign taxpayer. Some foreign competent
authorities effectively stop the procedure if the local taxpayer
does not cooperate sufficiently with them. In accordance with
OECD recommendations, the French Competent Authority
pursues a case only if the taxpayer complies in a timely manner
to a request for information. The fact that taxpayers are not di-
rectly parties to the MAP discussions does not mean that they
do not need to be involved in the process and cooperate with
the Competent Authority. Usually, the French Competent Au-
thority informs the taxpayer regarding France’s positions and
the negotiations with foreign competent authorities.

Even if a transfer pricing adjustment triggers double tax-
ation, in some countries part of the transfer pricing adjustment
may be treated as a domestic issue not covered by the relevant
income tax treaty. Although such situations are contrary to
OECD principles, they cannot be solved because the French
Competent Authority cannot pursue a case alone; it needs the
contracting state's competent authority.

Based on the author’s experience, to improve the effec-
tiveness and progress of a MAP, the taxpayer should consider
the following measures:

*Have accurate and contemporaneous transfer pricing
documentation available on the first day of the tax audit. In
addition to the specific penalties applicable in the case of a
lack of documentation or incomplete documentation, there
have been recent cases in which the French tax authori-
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ties imposed bad-faith penalties (40%) because a French-
compliant transfer pricing report was not readily available.
These bad-faith penalties jeopardize the taxpayer’s accept-
ability in the Competent Authority process;

* Beware of aggressive tax planning that could expose the
taxpayer to bad-faith penalties that would prevent the tax-
payer from MAP benefits;

¢ Provide similar and consistent information and docu-
ments to both competent authorities concerned, as the in-
formation is compared during the procedure. In this re-
spect, providing different information leads to significant
difficulties in the resolution of a double taxation case and
a significant increase in the time needed to close the case;

* Be proactive during the procedure, responding promptly
to all requests from the competent authorities, and trying
to provide appropriate information regarding the case; and

* Suggest ways of resolving the double taxation issue in
the request for a MAP in order to give both competent au-
thorities a starting point.

France remains a country that effectively aims to suppress
all double taxation for compliant taxpayers. As France enjoys a
vast network of income tax treaties, this represents a significant
asset for MNEs operating in France. This does not mean that
French MAP results should be taken for granted.

Thus, ensuring that transfer pricing documentation meets
the French standard is a necessity too often overlooked by non-
French MNEs. Since France made transfer pricing documen-
tation mandatory for MNEs in 2009,” and extended the scope
of this documentation to a broadened number of companies
starting January 2024, with the finance law for 2024 (threshold
has been decreased to 150 M€ as a turnover of a company on
its own or group of companies where one of them meets this
threshold), taxpayers must file a transfer pricing form (Form
2257-SD)* every year, and penalties for noncompliant docu-
mentation were increased in 2014.” The Finance Bill for 2016
includes the Country-by-Country reporting (“CbC reporting”)
as recommended by the OECD Base Erosion Profit Shifting
(“BEPS”) report. In addition, managing the tax audit properly
will prove critical to avoid incurring severe penalties.

Finally, even though the taxpayer is not a party to the
MAP discussions, one should stay significantly and constantly
involved in order to provide adequate support, ensure smooth
information-flow management between the two competent au-
thorities, and eventually play a go-between role with both tax
authorities to speed the process and increase the chances of suc-
cess. The MAP process is neither easy nor fast, but it is still a
strong weapon in resolving double taxation cases.

ZLaw n°2009-1674 — December 30, 2009 — art. 22.
#Law n°2013-1117 — December 6, 2013 — art. 45.
»Law n°2014-1654 — December 29, 2014 — art. 78.

05/01/2025 A -111






IV. Advance Pricing Agreements

France introduced its APA program in October 1999. The
French APA procedure initially allowed only bilateral APAs,
as defined in Article 25 of the OECD Model. Unilateral APAs
were permitted following the issuance of regulations in January
2005 but only under specific conditions.” Bilateral APAs are
preferred by the French tax authorities, as unilateral APAs do
not protect the taxpayer from a reconsideration of the trans-
fer pricing method by the other contracting state, leading to le-
gal uncertainty. In addition, France does not enter retroactive
APAs, including the current accounting year (although this po-
sition may be reconsidered in light of the BEPS recommenda-
tions in this area).”®

France is one of the most experienced countries in han-
dling multilateral APAs, as it started to work in this area in ear-
ly 2000. An APA that includes several countries is a rather long
process but provides significant benefits to international groups
involved in difficult and specific transactions.

A. Objectives of an APA

An APA provides legal certainty and stabilizes the tax en-
vironment of MNEs. French and foreign firms can enter into
an agreement with the tax administration regarding the method
to be used for pricing their future intercompany transactions.
This procedure ensures that the method used is compliant with
the tax laws as well as the 2017 edition of the OECD Trans-
fer Pricing Guidelines for Multinational Enterprises and Tax
Administrations (“OECD Guidelines”). It also ensures that the
French Tax Administration does not regard a taxpayer’s pricing
of industrial, commercial, or financial intra-group transactions
as being planned profit transfers under the terms of Article 57
of the French Tax Code.

B. Role of the Bureau SJCF-4B (Prévention et Résolution
des Différends Internationaux)

The main purpose of an APA is to eliminate the risk of
double taxation through an agreement with another contracting
state. Thus, the competence for negotiating such an agreement
lies with the French Competent Authority.

The SICF-4B is responsible for examining applications,
drafting and signing APAs in France. The team in charge of
investigating the case studies the documents provided in the
request, investigates facts and circumstances as they are de-
scribed, challenges the method applied in the particular eco-
nomic environment, and tests the robustness of forecasts. The
team includes high-level and experienced international pro-
fessionals, mostly former tax auditors. However, experience
shows that the approach of an APA investigation has nothing
to do with an audit. The rule is that during a future tax audit,
if facts and circumstances described during the APA procedure
were not true, the APA is cancelled with retroactive effect.

*BOI-SJ-RES-20-10, dated February 18, 2014, last amendment July 18,
2018.

2" BOI-SJ-RES-20-20, dated February 18, 2014, last amendment February
1, 2017.

BBOI-SJ-RES-20-10 n°220, dated February 18, 2014, last amendment Ju-
ly 18, 2018.
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Compared to what applies in many other countries, an APA re-
quest does not trigger an audit.

C. Transactions Covered by an APA

Applications for APAs may relate to every kind of trans-
action between related enterprises, as stated in Article 57 of the
French Tax Code (transactions in tangible and intangible goods
and the provision of services), or to transactions between the
head office and one or more permanent establishments within a
single multinational enterprise.

Depending on the taxpayer’s application, the APA may
deal with an activity segment, a function, a single product, or
even a single type of transaction. The scope of the agreement
may be broad or narrow, depending on the elements put for-
ward by the enterprise and the impact on the tax base of the
other State.

D. APA Procedure

According to the French APA procedure, the competent
authorities of the two countries involved must agree on the
terms of the APA. An APA leads to the determination of the
transfer pricing method that would best apply to future transac-
tions between related companies and the figures to be used for
a period determined by the parties (generally between three and
five years).” Different types of ratios can be included, depend-
ing on the chosen method. A transfer price is often built with
a single target and two boundaries to provide flexibility, as no
correction will be necessary if the real figure is in between the
two boundaries.

The procedure begins with a preliminary meeting between
the company applying for the APA and the SJCF-4B. It is
an opportunity for both parties to agree on the functions per-
formed by the entities involved, transactions to be covered,
possible method to be used, way to value the possible prices of
the transactions, and to see if an agreement is possible. Experi-
ence shows that this meeting is very important for anticipating
the work to be performed under the APA procedure and pos-
sible changes needed to accommodate the French Tax Admin-
istration’s needs, but also for reaching compromises on both
sides. The SJCF-4B often agrees to provide feedback, whether
it is during that meeting or a short time after, to explain what
problems can be anticipated and possibly why an agreement
would not be possible based on the information provided dur-
ing the meeting. This should be seen as a unique opportunity
to spell out the goals of the group, understand the needs of the
SJCF-4B, and include the French Tax Administration’s obser-
vations/needs in the submitted request. At this time, the follow-
ing issues are discussed:

* The opportunity for an agreement;

* The type and scope of data necessary to analyze the com-
pany’s transfer pricing methodology;

* Provisional planning of the different steps; and

* All other issues relevant to the request.

¥ BOI-SJ-RES-20-10 n°190, dated February 18, 2014, last amendment Ju-
ly 18, 2018.
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The taxpayer then submits an official request to the French
Tax Authorities (commonly referred to as “FTA”). The request
must be submitted at least six months before the beginning of
the first year to be covered by the APA. However, the FTA
has recently expressed its will to be more flexible and possibly
agree on covering a wider range of years, when it is technically
meaningful and can help the requesting group (as long as the
roll-back is possible according to treaty partner rules). Howev-
er, the FTA has not published any additional explanations and
conditions to agree on such an adjustment of the French APA
procedure. Generally speaking, the FTA acknowledges the im-
portance of the APA procedure and wants to improve its effi-
ciency, especially for international groups, the evidence being
the change in the historic approach of the FTA.

The taxpayer proposes a transfer pricing method and in-
cludes documentation justifying the method and its consistency
with the arm’s length principle. The documentation must be
consistent with OECD requirements and must set out a panel of
comparable firms for the purpose of defining an arm’s length
range. If requesting a bilateral APA, the taxpayer must request
an APA from the other contracting state and provide the
SJCF-4B with a copy of the documents submitted to the foreign
competent authority. The French APA procedure does not trig-
ger an audit, and initiating an APA does not automatically
trigger a risk for being audited. Information submitted to the
SJCF-4B is not verified on site by auditors.

Once the SJCF-4B determines its position with respect to
the taxpayer’s transfer pricing methodology, a joint examina-
tion of the transfer pricing method and tested transactions is un-
dertaken by the French and the foreign competent authorities.
The outcome of the APA negotiations results in one of the fol-
lowing two possible outcomes:

* No agreement is reached, and the procedure is closed,
which would occur, for example, if the tax authorities of
the foreign country do not accept the terms of the agree-
ment, causing the SJCF-4B not to be bound by the agree-
ment. Until now, only very few agreements have not been
concluded. If an agreement is not concluded, because the
SJCF-4B is independent from the tax audit department and
there is an ethical wall between these two parts of the FTA,
no information or document is transmitted by the SICF-4B
to auditors, and the absence of an agreement does not
have an immediate impact on the taxpayer’s situation. No
breach of this rule has been reported to date.

* The two competent tax authorities succeed in reaching an

agreement, and a letter of acceptance reiterating the terms

of the agreement is sent to the taxpayer, who must sign
the letter, thereby becoming obligated to respect its condi-
tions.

For APAs signed in 2014, the average period for a unilat-
eral or bilateral APA’s conclusion was 37 months, in contrast
with APAs signed in 2010, when the average period was 26
months. According to the FTA, the longer period for APAs
signed in 2014 was specifically connected to the conclusion of
complicated cases and discussions with difficult partners.”

* Annual FTA report on tax security and letter of comfort.
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E. Content of an APA

An APA generally covers the following items:
« Entities and transactions covered by the agreement;
* Description of the transfer pricing method to be used;

* Description of the critical assumptions and procedures
for revising or cancelling the agreement (compensatory or
automatic adjustments);

* Date the agreement enters into force;
* Term of the agreement and the fiscal years covered;

* Data to be included in the annual report to be provided to
the SJCF-4B; and

* Conditions under which the APA may be renewed.

As mentioned above, the minimum period covered by an
APA is three years, with a maximum of five years. According
to the FTA, the vast majority of APAs cover a period of five
years.

In addition to agreeing to respect the terms of the APA,
the taxpayer must also agree to provide an annual report to the
SJCF-4B that will allow it to verify that the terms of the APA
are being followed. Failure to produce the annual report cancels
the APA from the accounting year in which the annual report
was not produced.”

The taxpayer may request a renewal of the APA no later
than six months before the expiration date of the APA. If the
conditions of the transactions covered by the APA remain sim-
ilar to the conditions during the first negotiation, the APA can
be extended. Otherwise, a new APA request must be filed ac-
cording to the existing APA procedure. Experience shows that
the renewal procedure is shorter than for an initial request, as
long as the facts and circumstances remain the same as under
the initial period covered by the former APA.

F. Advantages and Disadvantages of an APA

Some practitioners believe that APAs are more effective
than transfer pricing documentation, as they are usually less
costly in the long term and cover multiple years. When a bilat-
eral or multilateral APA is delivered, it also provides for com-
plete legal security, as it ensures that no tax adjustment will
be performed by the tax administrations that took part in the
agreement (as long as the APA rules are strictly enforced by the
group).

In France, an APA also guarantees a light transfer pricing
tax audit, including: (i) the tax auditor limiting its investiga-
tions of the facts and circumstances (including organizational
structure of the entities) as described by the group during the
APA procedure (if no discrepancy is discovered, the transfer
pricing method is not challenged); and (ii) the correct imple-
mentation of the transfer pricing method validated by the APA.

APAs can also be viewed as offensive weapons — giving
parties the advantage of proactively anticipating potential con-
cerns and solving them in advance. Nevertheless, an APA re-
quest should be made only after a complete comparative cost/
benefit analysis has been performed, taking into consideration

*' BOI-SJ-RES-20-10 n°230, February 18, 2014.
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all factors, such as the tax policies of the countries involved, the
specificity of the tested activities, and the taxpayer’s need for
certainty. Business-restructuring operations are sensitive mat-
ters for the FTA. Such operations are very carefully scrutinized
and, depending on the conditions and specifics of the case, they
may lead the FTA to clearly explain that it will not work on
the case as it is too sensitive. However, groups are informed at
an early stage of the procedure, if not at the pre-filing meeting.
Once again, groups must not hesitate to present their case to the
SICF-4B, as such a refusal will not lead to an audit.”

Although an APA may be beneficial, it does not exempt a
company from the responsibility of establishing and updating
its transfer pricing documentation, even if the company can in-
clude elements from the documentation and information pro-
vided during the APA procedure.

G. Moving Towards a New Trustful Relationship

France recently enacted the Trust Act,” revamping the
rules pertaining to trust structures in France. In general, several
general initiatives were carried out by the French government
to radically transform the relationship between companies and
the French administration. These initiatives were developed
through a wide range of instruments, including OECD efforts.

For example, regarding the support of the tax administra-
tion in the event of a double taxation concern, in the context of
BEPS, which is anticipated to increase the number of those sit-

2 See IV.B., above.
¥ Law n°2018-727, August 10, 2018.
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uations, the French Tax Administration set up a specific letter
of comfort offer in international matters (to address permanent
establishment questions) and a regularization service dedicat-
ed to handling double taxation queries. This initiative creates
more opportunities for taxpayers to make contacts with the tax
administration and avoid waiting for tax audits (which was the
traditional way for the tax administration to liaise with business
stakeholders).

The FTA is also willing to organize two meetings per year
with business representatives to discuss issues relating to the
implementation of tax treaties. Convention renegotiations will
then provide opportunities to rework articles when needed.

A desk dedicated to assisting companies in their relations
with foreign tax authorities is also available. Companies can re-
port problems in international tax situations and, upon investi-
gation and analysis, the FTA:

* offers advice and guidance as to the appropriate instru-
ment(s) (i.e., MAP, APAs, and letters to treaty partners
dedicated to specific points on treaty clauses interpreta-
tion);

* contacts technical experts in the specific field of the tax
issue to convey technical positions;

« ensures high-level contacts with treaty partner(s) author-
ities to convey the tax position and help taxpayers to ad-
dress the technical issues.
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V. Exchange of Information

A. Exchange of Information Under Income Tax Treaties

Most of France’s income tax treaties contain provisions
that allow exchange of information between the competent au-
thorities of the treaty countries.” These provisions generally
follow Article 26 of the OECD Model. Under these provisions,
the French Tax Authorities may request information regarding
a specific case from the other tax administration, including in-
formation on what a taxpayer declared on tax returns it filed in
the other country.

B. Exchange of Information Under Tax Information
Exchange Agreements

Since April 2009, France has signed 28 tax information
exchange agreements (TIEAs),” including agreements with
Guernsey, Jersey, Isle of Man, Andorra, Gibraltar, Liechten-
stein, Cayman Islands, and Bermuda. These TIEAs aim to
promote transparency and exchange of information relating to
global tax matters, as well as to fight international tax fraud and
evasion. Unlike income tax treaties, these TIEAs are not for the
avoidance of double taxation but for the prevention of fiscal
evasion; their scope is limited to exchange of tax information.
The object of a TIEA is for the competent authorities of the two
countries to provide assistance through the exchange of infor-
mation that is foreseeably relevant to the administration and en-
forcement of their domestic tax laws. This includes information
relevant to the determination, assessment, enforcement, or col-
lection of tax, or to the investigation or prosecution of criminal
tax matters. In the case of France, the taxes covered are income
tax, corporation tax, taxes on salaries, wealth tax, inheritance
and gift taxes, registration duties on transactions, and VAT.

C. Exchange of Information Under France-U.S.
Intergovernmental Agreements

1. Introduction

The Foreign Account Tax Compliance Act (FATCA) was
enacted by the U.S. Congress in March 2010 as part of its ef-
forts to improve compliance with U.S. tax laws. FATCA im-
poses certain due diligence and reporting obligations on foreign
financial institutions and foreign entities with respect to U.S.
taxpayers via intergovernmental agreements.

On November 14, 2013, the United States and France
signed a Model 1 intergovernmental agreement (IGA) imple-
menting the FATCA, which entered into force on October 14,
2014. On April 21, 2016, a memorandum of understanding was
concluded between the two countries.” Consequently, French
financial institutions and entities are required to gather and re-
port the U.S. taxpayers’ activities in France within the mean-
ing of the IGA to the French Tax Administration (DGFiP), who
in turn release the information to the U.S. Competent Authori-
ty via a government-to-government exchange. Failure to follow

*For example, the 1989 income tax treaty with Italy (Art. 27) or the 1994
income tax treaty with the United States (Art. 27).

¥ BOI-ANNX-000307, June 21, 2019.

*https://home.treasury.gov/policy-issues/tax-policy/foreign-account-tax-
compliance-act.
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the terms of the IGA will subject French financial institutions
to 30% withholding on U.S. source income.

2. Implementation of the France-U.S. IGA

Very generally, IGAs facilitate the implementation of
FATCA outside the United States.” There are two models,
Model 1 and Model 2.*

In the Model 1 IGA, financial institutions apply the local
rules and report only to their local tax administration. France
follows the Model 1 IGA.

3. Explanation and Commentary on FATCA IGA

The shift to an international standard on the automatic
sharing of information was accelerated by the U.S. Foreign Ac-
count Tax Compliance Act (FATCA). In 2010, the U.S. Con-
gress created FATCA to target non-compliance by U.S. indi-
viduals using foreign accounts. FATCA requires foreign finan-
cial institutions to report to the U.S. Internal Revenue Service
regarding financial accounts held by U.S. individuals or by for-
eign entities in which U.S. individuals hold substantial owner-
ship interests. The United States has tried to negotiate agree-
ments with as many countries as possible that permit foreign
banks to meet this obligation without violating their national
laws on data protection. After long and difficult negotiations,
an agreement between France and the United States on FATCA
was signed on November 14, 2013. The Law authorizing the
Intergovernmental Agreement was promulgated on September
29, 2014.

Under this agreement, French financial institutions must
report any account held by a U.S. citizen or resident to the
French Tax Authorities, while U.S. financial institutions must
report any account held by a French citizen or resident to the
IRS. In other words, FATCA requires reciprocity.

In this respect, Article 1649 AC of the French Tax Code
creates an obligation for French financial institutions to dis-
close the accounts held by foreign citizens or residents of a
contracting state with whom France has signed an automatic
exchange of information agreement. This allows for the rein-
forcement of the Global Standard on Automatic Exchange of
Information developed by the OECD.” On August 5, 2015, the
French Tax Authority published guidelines” for the financial
institutions (including banks, insurance companies, and other
investment vehicles) to comply with the reporting obligations.

To that extent, French reporting financial institutions are
required to identify and report U.S. accounts and meet specific
obligations."

D. Exchange of Information Under CRS

1. Introduction

The Common Reporting Standard (CRS) is a global stan-
dard for the collection, reporting, and exchange of financial ac-

7 BOI-INT-AEA-10-40, February 26, 2020.

* A Model 2 IGA requires financial institutions to report to the local tax
administration and the IRS.

¥ See V.F., below.

“BOI-INT-AEA-10-10, August 5, 2015.

“BOI-INT-AEA-10-40, February 26, 2020. See also Decree n° 2015-907
— July 23,2015 — Annex L.

05/01/2025 A-117


https://home.treasury.gov/policy-issues/tax-policy/foreign-account-tax-compliance-act
https://home.treasury.gov/policy-issues/tax-policy/foreign-account-tax-compliance-act

V.D.2.

Detailed Analysis

count information on foreign tax residents, developed by the
OECD. Paralleling FATCA’s requirement of reports on finan-
cial accounts held by individual U.S. taxpayers, the CRS re-
quires banks and other financial institutions to collect and re-
port to tax authorities similar financial account information on
non-residents, which is in turned exchanged with other partic-
ipating foreign tax authorities. As a result, each participating
tax authority receives information about its own residents’ for-
eign financial accounts from other countries’ tax authorities.
The CRS ensures that residents report income from financial
accounts in other countries in compliance with domestic tax
law and acts as a deterrent to tax evasion.

On May 27, 2010, France signed the Convention on Mutu-
al Assistance in Tax Matters as amended in 2010 (“CMMA”),
which entered into force on April 01, 2012. On October 29,
2014, France signed a Multilateral Competent Authority
Agreement on the Automatic Exchange of Financial Account
Information (MCAA-CRS), which was based on the standard
for automatic exchange of financial account information devel-
oped by the OECD. Both of these agreements facilitate the im-
plementation of the CRS on a multilateral basis.

2. Implementation of CRS in France

France opted for reciprocity in the exchange of informa-
tion under the CRS. The signatory states to the Agreement may
expressly waive reciprocity; however, France did not, meaning
that no information is shared with countries that do not provide
information to France. Participation in the exchange requires
compliance with strict rules of confidentiality. France adheres
to those rules and shares information as required with compli-
ant treaty partners.

Since January 1, 2016, the implementation of the CRS has
led financial institutions of the signatory countries to the agree-
ment and the member states of the European Union to carry
out the required due diligence to identify the accounts to be de-
clared (i.e. those whose holder is a resident of a “partner” coun-
try). To that extent, the amending Finance Act for 2017 devel-
oped the regime to comply with France’s international and Eu-
ropean commitments to ensure the relevance of the information
transmitted in such context of automatic exchange of the infor-
mation relating to financial accounts for tax purposes.

The law specifies who the competent authorities are, for
the control of financial institutions subject to this obligation,
based on the already existing missions in the fight against mon-
ey laundering. The Autorité des marchés financiers (AMF),
which is responsible for supervising portfolio management
companies in this area, monitors compliance with the obliga-
tion to identify accounts by these entities, whereas the Autorité
de controle prudential et de resolution (ACPR) supervises all
other financial institutions subject to this obligation.

Under the CRS, financial institutions must keep informa-
tion and documents justifying the due diligence carried out for
identification purposes until the end of the fifth year following
the year in respect of which the declaration is filed.

The CRS also specifies the coordination of the obligations
incumbent on financial institutions on the one hand, and on ac-
count holders on the other, to ensure the reliable and complete
nature of the exchanges.
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3. Information Disclosed

Under the CRS, each “accountable financial institution”
must report for each account, regardless of the nature of the
holder of the account the following information:*

« the account number (or contract or insurance policy num-
ber or other equivalent functional); and

« the balance or value carried on the account at the end of
the calendar year in question or, if the account has been
closed during the year or period in question, the date of the
closure of the account.

Depending on the specific nature of the account holder, ad-
ditional information must be provided, including:

* The individual account holder’s residency of a state in
which information is submitted to transmission;

« If the account is held in an entity, the residency of the
entity for which information is submitted for transmission;
and

« If the account is held in an entity that is controlled by one
or more persons, the residence of the state in which infor-
mation is submitted.

E. Exchange of Information Under the European Union
Rules

There are specific European Union provisions regarding
mutual assistance. For direct tax purposes, a 1977 directive”
provided for information exchange between tax authorities. In
France's implementation of the Directive, the Directive dealt
with the following taxes:

* Corporate income tax;
¢ Business tax;
¢ Personal income tax; and

* Property tax.

On February 15, 2011, the Economic and Financial Affairs
Council (ECOFIN) formally adopted the Council Directive
2011/16/EU on administrative cooperation in the field of tax-
ation, repealing Directive 77/799/EEC. On December 6, 2012,
the European Commission adopted a regulation laying down
detailed rules for implementing Council Directive 2011/16/EU.
It includes various provisions concerning the standard forms
and means of communication that Member States must use in
exchanging information. The national laws, regulations, and
administrative provisions implementing the 2011 Directive
generally entered into force on January 1, 2013, with the excep-
tion of certain provisions that entered into force on January 1,
2015.

The previous directive on mutual assistance (Directive 77/
799/EEC) was effectively designed for a different context and
did not meet internal market requirements at the time. The EU

*See OECD, Standard for Automatic Exchange of Financial Account
Information in Tax Matters: Implementation Handbook, available at
https://www.oecd.org/ctp/exchange-of-tax-information/implementation-hand-
book-standard-for-automatic-exchange-of-financial-account-information-in-
tax-matters.htm.

* Directive 77/799/CEE of Dec. 19, 1977.
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needed an instrument that established a basis for administra-
tive cooperation between the Member States while maintaining
full national sovereignty over the types and levels of taxes. The
main provisions of the 2011 Directive are the following:

* The directive ensures that the EU standards for trans-
parency and exchange of information on request are
aligned with international standards. In particular, it pro-
vides that Member States cannot refuse to supply informa-
tion solely because this information is held by a bank or
other type of financial institution.

* The directive provides for exchanges of information that
is of “foreseeable relevance” to the administration and the
enforcement of Member States’ tax laws.

* The scope of the directive is extended to all taxes of any
kind with the exception of VAT, customs duties, excise
duties, and compulsory social contributions already cov-
ered by other Union legislation on administrative cooper-
ation.

* The exchanges can relate to natural and legal persons, as-
sociations of persons, and any other legal arrangement.

* The directive introduces automatic exchange of informa-
tion from January 1, 2015, on five categories of income
and capital based on available information (income from
employment, director’s fees, life insurance products not
covered by other directives, pensions, and ownership of
and income from immovable property).

* The directive also ensures that the existing mechanisms
for exchanges of information are improved. Deadlines are
introduced to accelerate procedures both for the exchange
of information on request (reply is due within six months
following receipt of request), and for spontaneous ex-
change of information (transmission of information is no
later than one month after it becomes available);

* The directive introduces a mechanism to encourage feed-
back by the Member States that have received the infor-
mation. Such feedback should be given, at the latest, three
months after the outcome of the use of the information is
known.

* The directive provides for other means of administrative
cooperation, including being present in the offices where
the administrative authorities of the requested Member
State carry out their duties, being present in administrative
enquiries of the requested Member State, simultaneous
controls, requests for notification, and sharing of best
practices.

* The directive provides for the introduction of standard
forms for exchange of information on request and sponta-
neous exchanges, computerized formats for the automatic
exchange of information, and channels for exchanging in-
formation.

On April 19, 2013, the G20 Finance Ministers endorsed
automatic exchange as the expected new standard, which was
approved by the OECD Council on July 15, 2014.

To facilitate the implementation of the automatic ex-
changes endorsed by the G20 and the OECD and to avoid the
conclusion of parallel and uncoordinated agreements between
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Member States of the EU, Directive 2011/16/EU was modi-
fied by Directive 2014/107/EU in December 2014. The Direc-
tive also provides for reporting and due diligence rules for the
financial institutions, from which information is automatically
exchanged in the EU. The financial information required to be
reported concerns all relevant income (interest, dividends, etc.),
but also account balances and sale proceeds from financial as-
sets. The provisions of this directive regarding the automatic
exchange of information became effective in January 2017.

According to Directive 2015/2376/EU of December 8,
2015, Member States automatically and confidentially ex-
change a basic set of information on cross-border rulings and
APAs concluded, modified, or renewed after January 1, 2017.
Rulings and APAs concluded between January 1, 2012, and
December 31, 2013, were also exchanged, but only to the ex-
tent they had an impact after January 1, 2014. With respect to
rulings and APAs concluded between January 1, 2014, and De-
cember 31, 2016, information has been exchanged, whether the
rulings and APAs were still valid or not.

In connection with the OECD BEPS Project, Directive
2016/822/EU of May 25, 2016, introduced an automatic “coun-
try-by-country” reporting mechanism applicable since June 5,
2017.

Additionally, Directive 2018/822/EU of May 25, 2018,
amended the 2011/16/EU Directive. It now requires interme-
diaries to declare their proposed “aggressive tax planning”
schemes to their resident tax authority as of July 1, 2020, and
provides for the automatic exchange of those declarations be-
tween member states. The targeted schemes are cross-border
organizations meeting specific hallmarks defined by the Direc-
tive, as they are likely to present a risk of aggressive tax plan-
ning.

The Directive covers natural persons (i.e., individuals), le-
gal persons (i.e., companies), and any other legal arrangement,
such as trusts and foundations that are resident or established in
one or more EU Member States.

On July 19, 2020, the French Parliament passed an article
in the Third Amending Finance Bill for 2020, which transposed
into French law a six-month deferral to the European Union
Directive on the mandatory disclosure and exchange of cross-
border tax regimes. This provision follows the EU Council
amendments to EU Directive 2011/16, adopted on June 24,
2020, allowing Member States to defer, for up to six months,
the deadlines for filing and exchanging cross-border informa-
tion arrangements under the Directive 2018/822 (commonly re-
ferred to as "DAC-6").

The reason for this deferral was the context of the crisis
linked to the COVID-19 pandemic and following requests from
Member States, financial institutions, and taxpayers. The re-
porting deadlines are as follows:

* Cross-border arrangements for which the first step of im-
plementation took place between June 25, 2018, and June
30, 2020, had to be reported by February 28, 2021, at the
latest.

* For cross-border arrangements that are made available
for implementation or are ready for implementation, or
where the first step in their implementation was made be-
tween July 1, 2020, and December 31, 2020, the period

05/01/2025 A-119



V.F.

Detailed Analysis

of 30 days to report the arrangements began by January 1,
2021.

* For intermediaries who have provided — directly or by
means of other persons — aid, assistance, or advice be-
tween July 1, 2020, and December 31, 2020, the period
of 30 days to report the arrangements began by January 1,
2021.

* The first exchanges of information between tax adminis-
trations have been reported since April 30, 2021.

Lately, Directive 2021/514 of March 22, 2021 (commonly
referred to as “DAC-7”), extended the automatic exchange of
information to the obligation of declaring certain types of trans-
actions carried out through digital matchmaking platforms.
DAC-7 also improved cooperation between tax authorities, par-
ticularly through the implementation of joint controls between
the administrations of EU Member States.

Lastly, Directive 2023/2226/EU of October 17, 2023
(commonly referred to as “DAC-8”), enlarged, as well, the
scope of automatic exchange of information to income from
crypto-asset transactions. *

Concerning the Country-by-Country Reporting, which
will be further developed in the next subsection, the European
Union largely implemented the OECD’s BEPS Action 13 in
their own corpus of regulations. Council Directive (EU) 2016/
881 of May 25th, 2016, amended Directive 2011/16/EU con-
straining Member States to put in place a country-by-country
reporting mechanism by the 4th of June 2017 at the latest.
The EU Directive 2021/2101 of November 24th, 2021, intro-
duced an obligation to publicly report income tax information
on a public CbC report. This obligation applies in particular
to stand-alone companies whose net turnover exceeds €750
million at the end of two consecutive financial years and the
ultimate parent entities of consolidated groups established in
France when the consolidated turnover exceeds these same lim-
its. * The obligations emanating from the 2021/2101 Directive
are to be enforced as from June 22nd, 2024. Its stated objective
is to combat "aggressive tax planning" and promote transparen-
cy in companies’ fiscal practice. Furthermore, due to a strong
reluctance of France to approve the directive (given that it may
result in the disclosure of business and commercial secret strat-
egy, Member States agreed to join France in its claim to pro-
tect groups international strategy by deferring public informa-
tion sharing). To that end, the Directive also includes the fol-
lowing two mechanisms:

* the information must be published within the twelve
months following the balance sheet date ending the finan-
cial year for which the declaration is made;

* areview clause is added based on a report to be submit-
ted by the European Commission by June 22, 2027.

“DAC-8 also enlarge the scope of automatic exchange of information to
tax rulings concerning high-net-worth individuals (for a minimal amount of
transaction of €1.5 million).

#C. com. art. L 232-6, I and III created by ord. 2023-483 of 21-6-2023 and
D 232-8-1 created by decree 2023-493 of 22-6-2023.
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F. Exchange of Information Under OECD Standards and
Rules

In 2014, the Global Forum on Transparency and Exchange
of Information for Tax Purposes endorsed the automatic ex-
change of information standard implemented in the EU and cre-
ated a process to enable its members to commit to a timetable
for the implementation of the standard within their jurisdic-
tions. This commitment relates to a fully reciprocal automatic
exchange of information with appropriate partners.

France signed the multilateral Competent Authority agree-
ment to exchange information automatically, based on Article
6 of the Multilateral Convention on October 29, 2014.

Similar to what was implemented in the EU, under the
OECD rules, jurisdictions obtain information from their finan-
cial institutions and automatically and confidentially exchange
it with other jurisdictions on an annual basis. This financial
information includes all types of investment income (interest,
dividends, account balance or value, income from certain insur-
ance products, sales proceeds from financial assets, and other
income generated with respect to assets held in the account or
payments made with respect to the account).

The financial institutions that must report the information
include not only banks, but also brokers, depository institu-
tions, investment entities, and certain insurance companies. Ac-
counts to be reported include not only those held by individuals
but also entities (trusts, foundations, etc.).

In October 2015, the OECD released the final BEPS re-
ports, including a transfer pricing obligation endorsing the
country-by-country (CbC) reporting (Action 13 of the BEPS
project). For all fiscal years beginning on or after January 1,
2016, multinational enterprises with revenues of €750 million
or higher are required to comply with CbC reporting. It is re-
quired for groups to provide a variety of information to the
French Tax Authorities, including the location of the group’s
companies and activities, the global distribution of its profits,
and the global distribution of taxes paid by the group’s entities.
The information is automatically and confidentially transmitted
to the tax authorities of any other country in which the group
has operations, provided the country has also endorsed CbC re-
porting. This obligation is mandatory for all in-scope compa-
nies, and the form must be filed within 12 months following the
end of each fiscal year.

As considered in the BEPS Action 13 report, the OECD
launched a public consultation on February 6, 2020, for a re-
view of the Country-by-Country Reporting framework
(CbCR). The proposed measures aim at extending the scope of
the scheme. In October 2022, the OECD launched a new pub-
lication: “Guidance on the implementation of the CbCR: BEPS
Action 13”. This guidance updates information that should be
included in Table 1 and Table 2 of the CbCR. For example,
it provides guidance on when positive and negative amounts
should be used in completing Table 1, or how Constituent En-
tities that are permanent establishments should be described in
Table 2. These extensions of the scope of the schemes of Table
1 and Table 2 were the main concerns regarding the CbCR,
raised during the public consultation of February 2020.
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VI. Assistance in Tax Collection

Globalization not only makes it difficult to determine the
appropriate tax liabilities of companies, it also makes it more
logistically difficult for tax authorities to collect taxes owed. In
this regard, most of France’s income tax treaties contain pro-
visions permitting the tax authorities from both jurisdictions to
assist each other in tax collection.

The U.S.-France Income Tax Treaty, signed on August 31,
1994, and amended most recently on January 13, 2009, con-
tains a provision with respect to assistance in tax collection. Ar-
ticle 28 states that France and the United States must undertake
to provide each other assistance and support in the collection
of taxes. The article also specifies that revenue claims are en-
forced by the country to which application is made and collect-
ed by that country, according to the country’s laws regarding
the enforcement and collection of its own taxes. In addition,
each country is permitted to take conservancy measures on be-
half of the other country, as authorized by the first country’s
laws for the enforcement of its own taxes.

There are also specific European tools regarding mutual
assistance in tax collection. Although these instruments (e.g.,
Council Directive 76/308/EEC) were originally developed to
cover agricultural levies and customs duties, traditional sources
of European Community revenue, they were later extended to
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VAT (Council Directive 79/1071/EEC), excise duties (Council
Directive 92/108/EEC), and taxes on income and capital and
taxes on insurance premiums (Council Directive 2001/44/EC).
A codified version of this legislation was adopted on May 26,
2008 (Council Directive 2008/55/EC). It also deals with mat-
ters, such as the details of electronic communication, deadlines
for responses, administrative procedures, and reimbursement
arrangements for costs linked to the recovery of debts.

On March 16, 2010, the European Council adopted a new
directive on mutual assistance in the recovery of taxes, namely
Council Directive 2010/24/EU. It applies to all taxes and duties
levied by Member States in their territorial or administrative
subdivisions. This directive was transposed into French domes-
tic law by amending Financial Law 2011. The creation of a
broad European instrument permitting enforcement and con-
servancy measures in another Member State significantly im-
proves the capabilities of Member States with respect to the
cross-border collection of taxes. Detailed rules in connection
with this 2010 Council Directive have been provided by the
Commission on October 27, 2017 (Commission Implementing
Regulation 2017/1966). It mainly focuses on communication
deadlines to share information between Member States, format
of information requests and IT specificities to exchange infor-
mation, to make this intra-Euorpean information sharing more
efficient.
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Chapter 55 — GERMANY

Dr. Daniel Liebchen
Flick Gocke Schaumburg, Member of Taxand
Hamburg, Germany

I. Introduction

Germany has concluded both income tax and specialized
treaties with more than 90 countries.' The specialized models
include treaties on Inheritance and Gift Taxation, Motor Ve-
hicle Tax, special taxation arrangements for Shipping and Air
Transport Enterprises, and several general treaties on the Ex-
change of Information and Judicial Assistance.’

Germany generally follows the Organisation for Econom-
ic Co-operation and Development’s Model Tax Convention on
Income and Capital (“OECD Model Tax Treaty”) as well as the
recommendations of the OECD reflected in the commentary to
Art. 25 OECD Model Tax Treaty in its income tax treaty ne-
gotiations. Furthermore, the OECD issues special manuals as
non-binding guidance and best practices for enhancing dispute
resolution and prevention for bilateral and multilateral cases
(see ITI.A.5 and IV.A.6., below, for details).

In particular, all German income tax treaties include reg-
ulations for a mutual agreement procedure (“MAP”) similar to
Art. 25 of the OECD Model Tax Treaty. Generally, the Ger-
man tax authorities are quite open to using the MAP, and this
is reflected in the number of MAPs initiated by Germany. Be-
fore 2017, this number had remained stable, with 350 initiated
MAPs in 2015 and 353 in 2016, but increased significantly in
2017 with 582. The number continued to steadily increase with
615 MAPs initiated in 2018, 659 MAPs in 2019, 747 MAPs in
2020 and 727 MAPs in 2022 Only in 2021, for the first time

'For a list of countries, see the Ministry of Finance, Circular of February
18,2021, IV B 2-S 1301/07/10017-12, Federal Tax Gazette (BStB1.) I 2021, p.
265 (Ministry of Finance Circular of February 18, 2021, no. IV B 2-S 1301/07/
10017-12).

*The Ministry of Finance, Circular of February 18, 2021, IV B 2-S 1301/
07/10017-12, Federal Tax Gazette (BStB1.) 12021, p. 265 (Ministry of Finance
Circular of February 18, 2021, no. IV B 2-S 1301/07/10017-12).

6887

© 2025 Bloomberg Industry Group, Inc., Arlington, VA
ISBN 978-1-61746-885-8

since the implementation of the BEPS project, with 703 initiat-
ed MAPs,’ a slight decrease is seen.

When it comes to dispute resolution mechanisms, Ger-
many has signed the multilateral European Union (EU) Con-
vention for the Elimination of Double Taxation in Connection
with the Adjustment of Profits of Associated Enterprises (“EU
Arbitration Convention”)’ and adopted the Council Directive
(EU) 2017/1852 of October 10, 2017 on tax dispute resolution
mechanisms in the European Union’ into national law in 2019
(EU-Doppelbesteuerungsabkommen-Streitbeilegungsgesetz
[EU-DBA-SBG]).” Germany has also signed and ratified the
OECD Multilateral Instrument (an agreement signed by a vari-
ety of countries to combat base erosion, hereinafter “MLI”), in
connection with which it elected to incorporate mandatory and
binding arbitration provisions into its tax treaties, as provided
in Section VI of the MLI* In late 2020, the first national decree
implementing the MLI as such into German law was enact-
ed, and in June 2024, the second national decree concluding
the legislative implementation of the MLI in Germany, was
enacted.” For the treaties affected by the application act, the
MLI is likely to enter into force in Germany as of January 1,
2025.

The discussion in this chapter centers on German income
tax treaties which have been in force since December 2023.

SOECD statistics for Germany 2016 to 2022, available at
https://www.oecd.org/content/dam/oecd/en/topics/policy-issue-focus/map-sta-
tistics/map-statistics-germany.pdf.

‘Id.

* See 90/436/EEC, Official Journal of the European Communities, L 225/
10.

¢ See COM(2016) 686 final.

"See IIL.A.2, below, for more details.

8 See I11.A.3, below, for more details.

% See also Art. 35(7) MLL
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II. The German Competent Authority

The German tax authorities are not organized as a unitary
tax administration."” In principle, the tax authorities are a dou-
ble-tracked, three-level organization consisting of federal and
state level tax authorities that are subdivided into supreme,
mid, and local level authorities." At the federal level, Ger-
many’s Federal Ministry of Finance (Bundesministerium der
Finanzen — hereafter “Ministry of Finance”) is the supreme
authority, the regional tax offices (Oberfinanzdirektionen) are
the mid-level authorities,” and the local level authorities are

981 German Tax Administration Act (Finanzverwaltungsgesetz).
11
Id.
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the regional customs offices and the customs investigation of-
fices. Similarly, at the state level, the supreme authorities are
the State Ministries of Finance, the Oberfinanzdirektionen are
the mid-level authorities, and the local authorities also consist
of numerous tax offices.

In Germany, the Federal Central Tax Office (Bundeszen-
tralamt fiir Steuern, hereafter “BZSt”) serves as the competent
authority for MAPs and advance pricing agreements (“APAs”).
However, in exceptional cases the Federal Ministry of Finance
acts as the competent authority. Moreover, the competent
supreme state authority plays an important role in APA pro-
ceedings.

1287 et seq. Tax Administration Act.

05/01/2025 A -203






lll.  Mutual Agreement Procedures and Arbitration
Procedures

A. Treaty Provisions and Practical Guidance on Mutual
Agreement and Arbitration

1. German Treaty Negotiations Model

Germany’s income tax treaties generally apply to German
Income Tax (Einkommensteuer), German Corporate Income
Tax (Korperschaftsteuer), German Trade Income Tax
(Gewerbesteuer), and German Wealth Tax (Vermégensteuer)."”

The German model tax convention (“German Model Tax
Treaty”) serves as a guideline for negotiators in MAP and ar-
bitration proceedings, but it is not legally binding."” The Ger-
man Model Tax Treaty generally follows the June 2010 revised
version of the OECD Model Tax Treaty but also reflects recent
German policy for negotiating tax treaties.” While the German
Model Tax Treaty does not include the specific provisions of
the OECD Model Tax Treaty for developing countries, these
provisions will be considered in negotiations with such coun-
tries.'

In large part, the German Model Tax Treaty and OECD
Model Tax Treaty mirror one another, subject to some excep-
tions. For example, regarding the initiation and performance
of a MAP, Art. 24(1) to (4) of the German Model Tax Treaty
generally align with Art. 25(1) to (4) of the OECD Model Tax
Treaty 2010. But in contrast, Art. 24(5) of the German Model
Tax Treaty includes the following additional requirements that
must be met if a taxpayer opts for arbitration remedies that are
not provided for in Art. 25(5) of the OECD Model Tax Treaty:

* Art. 24(5)(c) of the German Model Tax Treaty requires
that the case not be one that the competent authorities
agree would not be suitable for arbitration prior to the date
on which arbitration proceedings would otherwise have
begun. This limitation is included in Art. 25(5)(b)(aa)(B)
of the Germany-United States income tax treaty; and

* Art. 24(5)(d) of the German Model Tax Treaty requires
that the case not be one in which the arbitration process
under the EU Arbitration Convention prevails over the ar-
bitration procedure under the tax treaty. This coordina-
tion measure should prevent different arbitration proce-
dures from proceeding at the same time in an uncoordinat-
ed fashion, as addressed in the commentary to Art. 25(5)
of the OECD Model Tax Treaty."”

Wealth tax is not imposed in Germany.

"“The Ministry of Finance first presented its version on April 18, 2013,
with an update on August 22, 2013; see Model for the Convention for the
Avoidance of Double Taxation with Respect to Taxes on Income and Capital
(Verhandlungsgrundlage fiir Doppelbesteuerungsabkommen im Bereich der
Steuern vom Einkommen und Vermégen), Ministry of Finance Circular of Au-
gust 22, 2013, IV B 2 — S 1301/13/10009, also available at https://www.bun-
desfinanzministerium.de/Content/DE/Standardartikel/Themen/Steuern/Inter-
nationales_Steuer-recht/Allgemeine_Informationen/2013-08-22-Verhand-
lungsgrundlage-DB A-deutsch.pdf?__blob=publicationFile&v=3. The model is
printed in Schonfeld/Ditz, DBA, 2nd ed. 2019, Annex 4 with commentaries;
Wassermeyer (Ed.), Doppelbesteuerung, volume 1.

Liidicke, Internationales Steuerrecht Beihefter 10/2013, p. 27.

'Liidicke, Internationales Steuerrecht Beihefter 10/2013, p. 27.
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Amendments to Art. 25 of the OECD Model Tax Treaty
made by the updates in 2014 and 2017 have not yet been in-
cluded in Art. 24 of the German Model Tax Treaty. As regards
dispute resolution, these OECD changes include particularly
the possibility, pursuant to Art. 25(1) of the OECD Model Tax
Treaty, to initiate MAPs also in the source state and also the
application of a clearer rule in Art. 25(5) of the OECD Model
Tax Treaty for the start of the time period for initiating arbitra-
tion proceedings only if the information required by the com-
petent authority has been made available to the competent au-
thorities."

The following points illustrate other differences between
the German Model Tax Treaty and the OECD Model Tax
Treaty:

* As aresult of the deletion of Art. 14 of the OECD Model
Treaty, the numbering of the articles in the German Model
Tax Treaty now corresponds to that of the OECD Model
Tax Treaty through Art. 13, while Art. 14 to 26 of the Ger-
man Model Tax Treaty correspond to Art. 15 to 27 of the
OECD Model Tax Treaty;

¢ Articles 27 (Procedural Rules for Taxation at Source; In-
vestment Funds), 28 (Application of the Convention in
Special Cases), and 30 (Protocol) of the German Model
Tax Treaty make no reference to the OECD Model Tax
Treaty;

* Articles 29, 31, and 32 of the German Model Tax Treaty
correspond to Arts. 28, 30, and 31 of the OECD Model
Tax Treaty; and

» The German Model Tax Treaty'” does not contain a pro-
vision corresponding to Art. 29 of the OECD Model Tax
Treaty (Territorial Extension); however, to remedy this,
a protocol to the German Model Tax Treaty includes ex-
planatory notes along with the material provisions that
more fully detail territorial extension.

Mandatory arbitration procedures are included in Ger-
many’s income tax treaties with Austria,” the United States,”
the United Kingdom,” Switzerland,” Liechtenstein,” the

"Liidicke, Internationales Steuerrecht Beihefter 10/2013, p- 41; Art. 25
OECD Model Tax Treaty, no. 67.

'® Alignment with Art. 25(5) of the OECD Model Tax Treaty is expected
to occur with the next update of the German Model Tax Treaty. As Germany
has reserved against Art. 25(1) of the OECD Model Tax Treaty, in a future up-
date of the German Model Tax Treaty, presentations of cases to competent au-
thorities should consequently still only be addressed to the state of residence.
But the update should contain an obligation for the additional performance of
a bilateral notification or consultation procedure if the state of residence con-
siders the taxpayer’s objection to be unjustified. For the contents of the amend-
ments and the corresponding German tax policy see German Parliament, Offi-
cial Record (Bundestag Drucksache) no. 19/20979, p. 84 (Vorbehalt).

For a detailed discussion, see Schonfeld/Ditz, Annex 4; Liidicke, Inter-
nationales Steuerrecht Beihefter 10/2013, p. 26 et seq.

0 Art. 25(5) of the Germany-Austria Income Tax Treaty (08/24/2000).

' Art. 25(5) and (6) of the Germany-U.S. Income Tax Treaty (06/01/2016).

2 Art. 26(5) of the Germany-United Kingdom Income Tax Treaty (04/12/
2011).

3 Art. 26(5) of the Germany-Switzerland Income Tax Treaty (10/27/2010).

*Art. 25(5) of the Germany-Liechtenstein Income Tax Treaty (02/12/
2013).

05/01/2025 A -205


https://www.bundesfinanzministerium.de/Content/DE/Standardartikel/Themen/Steuern/Internationales_Steuer-recht/Allgemeine_Informationen/2013-08-22-Verhandlungsgrundlage-DBA-deutsch.pdf?__blob=publicationFile&v=3
https://www.bundesfinanzministerium.de/Content/DE/Standardartikel/Themen/Steuern/Internationales_Steuer-recht/Allgemeine_Informationen/2013-08-22-Verhandlungsgrundlage-DBA-deutsch.pdf?__blob=publicationFile&v=3
https://www.bundesfinanzministerium.de/Content/DE/Standardartikel/Themen/Steuern/Internationales_Steuer-recht/Allgemeine_Informationen/2013-08-22-Verhandlungsgrundlage-DBA-deutsch.pdf?__blob=publicationFile&v=3
https://www.bundesfinanzministerium.de/Content/DE/Standardartikel/Themen/Steuern/Internationales_Steuer-recht/Allgemeine_Informationen/2013-08-22-Verhandlungsgrundlage-DBA-deutsch.pdf?__blob=publicationFile&v=3

l.A.2.

Detailed Analysis

Netherlands,” Luxembourg,” France,” Australia,”® Japan,” Ar-
menia,” and Singapore;"' as well as based on the MLI Germany
opted for mandatory arbitration as well. Due to corresponding
notifications and reservations for arbitration based on Art. 18 et
seq., of the MLI, as of January 1, 2025, Germany is disposing
mandatory arbitration clauses with Greece, Hungary, Malta,
and Spain (Italy will follow at a later stage as it has not yet fin-
ished its national implementation of the MLI).”

It is generally assumed that unless otherwise specified in
the tax treaty, arbitration procedures based on either the EU-
DBA-SBG, the EU Arbitration Convention, or the respective
tax treaty apply.” The applicable arbitration procedure depends
on the legal basis of the preceding MAP. The legal basis of a
MAP, in turn, is generally directed upon the request of the tax-
payer for the initiation of a MAP. Consequently, the competent
authority requires taxpayers to clearly indicate in MAP appli-
cations the legal basis on which the request for the initiation of
an MAP is to be based (EU-DBA-SBG, EU Arbitration Con-
vention, or an applicable income tax treaty provision).* This is
also reflected in §4(4) of the EU-DBA-SBG and in Art. 15 EU
Arbitration Convention. As far as the arbitral proceeding based
on Art. 18 et seq. MLI is applicable towards German treaties
with European treaty partners, it has not yet been clarified by
law or the tax administration if the EU Arbitration Convention
and the EU-DBA-SBG should generally prevail Art. 18 et seq.
MLI or if this must be decided on a case-by-case decision. This
question comes up as Germany notified respective reservations
based on Art. 28 MLIL”

2. Multilateral Instrument (MLI)

On June 7, 2017, together with 68 representatives of other
countries, Germany signed MLL” As of June 27, 2024, 103
countries have also signed the MLL”

Modifications to the covered treaties will not become ef-
fective until the two contracting states involved have completed
their domestic ratification procedures. As of January 1, 2024,
the MLI was in force in 88 countries.”

Germany ratified the MLI and notified the OECD of said
ratification as a depositary at the end of 2020. However, the
MLI has not yet modified any of the Covered Tax Agreements
with German treaty partners for the following reason. Germany

2 Art. 25(5) of the Germany-Netherlands Income Tax Treaty (11/12/2015).

* Art. 24(5) of the Germany-Luxembourg Income Tax Treaty (08/26/
2015).

7 Art. 25(5) of the Germany-France Income Tax Treaty (02/26/2016).

* Art. 25(5) of the Germany-Australia Income Tax Treaty (11/21/2016).

¥ Art. 24(5) of the Germany-Japan Income Tax Treaty (01/18/2017).

% Art. 25(5) of the Germany-Armenia Income Tax Treaty (07/25/2017).

3! Art. 26(5) of the Germany-Singapore Income Tax Treaty (12/09/2019).

3 See III.A.3, below, for more details.

3 Liebchen, in: Mossner/Lampert et al., Steuerrecht international tétiger
Unternehmen, 6th ed. 2023, no. 13.153 et seq.

*Federal Ministry of Finance (Bundesfinanzministerium), Circular of Feb-
ruary 21, 2024, IV B 3 - S 1304/21/10005:003, Federal Tax Gazette (BStBl.) I
2024, p. 254 (Ministry of Finance, Circular of February 21, 2024), nos. 10, 38,
102, 114 und 154.

¥ See I11.A.3, below, for more details.

A list of signatories and parties to the Agreement is available at
http://www.oecd.org/tax/treaties/beps-mli-signatories-and-parties.pdf.

https://www.oecd.org/tax/treaties/beps-mli-signatories-and-parties.pdf.

* https://www.oecd.org/tax/treaties/beps-mli-signatories-and-parties.pdf.
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made the election under MLI Art. 35(7)(a), to delay the effec-
tive date of the MLI on its treaties until domestic constitution-
al processes could be completed. Although there is a national
decree implementing the MLI in German law (the MLI-Umset-
zungsgesetz),” enacted on November 24, 2020, that decree can
only become applicable after the enactment of special treaty-
related application decrees for each treaty. This is justified by
Germany’s Bundestag (the German Federal Parliament) on the
grounds of legal certainty and clarity.” Meanwhile, treaty-re-
lated application decree (“the MLI-Anwendungsgesetz, here-
inafter: MLI-AnwG”) was enacted on June 19, 2024.*' Overall,
it has to be noted that only 11 treaties — of originally 35
oGerman income tax treaties — are Covered Tax Agreements
(CTAs).” However, the MLI-AnwG concludes the legislative
implementation process of the MLI in Germany relating to 9
treaties according to Section 1 (2) MLI-AnwG, namely: Croatia
(§3 MLI-AnwG), the Czech Republic (§4 MLI-AnwG), France
(§5 MLI-AnwG), Greece (§6 MLI-AnwG), Hungary (§7 MLI-
AnwGQG), Japan (§8 MLI-AnwG), Malta (§9 MLI-AnwG), Slo-
vakia (§10 MLI-AnwG), and Spain (§11 MLI-AnwG). For
these countries the MLI is likely to enter into force as of Janu-
ary 1, 2025.

In turn, the treaties with Italy and Turkey could not yet be
included because the MLI has not yet entered into force in these
countries. This requires that Germany enacts a further applica-
tion law after the MLI enters into force in both countries. In the
end, this leads to different effective dates for the MLI in Ger-
many depending on the treaty partner.”

The treaties with Austria and Luxembourg are not covered
by the MLI-AnwG as the revision protocols for both treaties
have already implemented the BEPS measures exhaustively.”
Finally, Romania no longer notified the treaty with Germany as
a CTA during its national implementation process.”

* See Decree to the MLI of November 24, 2020 to Implement Tax Treaty
Related Measures to Prevent BEPS (Gesetz zu dem Mehrseitigen Ubereinkom-
men vom 24. November 2016 zur Umsetzung steuerabkommensbezogener
Mafnahmen zur Verhinderung der Gewinnverkiirzung und Gewinnver-
lagerung), Federal Law Gazette (BGBL.) II 2020, 946.

“Id.

* See Decree to the application of the MLI of June 19, 2024 to Implement
Tax Treaty Related Measures to Prevent BEPS (Gesetz zur Anwendung des
Mehrseitigen Ubereinkommens vom 24. November 2016 und zu weiteren Maf3-
nahmen), Federal Law Gazette (BGBI.) I 2024, No. 205.

* See German Parliament, Official Record (Bundestag Drucksache) no. 19/
20979, p.79 et seq. Based on the MLI-Umsetzungsgesetz this were the follow-
ing 14 countries: Austria, Croatia, Czech Republic, France, Greece, Hungary,
Italy, Japan (further amendments in relation to the amendment of the income
tax treaty already in force), Luxembourg, Malta, Romania, Slovakia, Spain, and
Turkey. The MLI-AnwG confirms that only the treaties with Croatia, Czech
Republic, France, Greece, Hungary, Japan (further amendments in relation to
the amendment of the income tax treaty already in force), Malta, Slovakia and
Spain are regarded as CTAs.

“ See Decree to the MLI of November 24, 2020 to Implement Tax Treaty
Related Measures to Prevent BEPS (Gesetz zu dem Mehrseitigen Ubereinkom-
men vom 24. November 2016 zur Umsetzung steuerabkommensbezogener
Mapnahmen zur Verhinderung der Gewinnverkiirzung und Gewinnver-
lagerung), Federal Law Gazette (BGBI.) II 2020, 946.

4 See German Federal Council of February 9, 2024, Official Record (Bun-
desrat Drucksache) no. 75/24, p. 2; Protocol to the treaty with Austria as of Au-
gust 21, 2023 and Protocol to the treaty with Luxembourg as of July 6, 2023.

* See OECD, MLI Matching Database, available at: http://www.oecd.org/
tax/treaties/mli-matching-database.htm.
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Additionally, Germany agreed to implement the measures
incorporated in the MLI on a bilateral basis with 45 treaty-part-
ner states."

Based on Art. 35(4) of the MLI, Art. 16 of the MLI is ap-
plicable to MLI-related treaties as soon as the MLI is applica-
ble for the respective CTAs (i.e., for Germany, this is expected
for requests filed on January 1, 2025 or later).” For the Ger-
man treaties with Greece, Hungary, Malta and Spain, provided
the applications are received by the BZSt or the foreign com-
petent authority from January 1, 2025, and it is after the date
the MLI is applicable, such arbitration proceedings have to be
based on Art. 18 et seq. of the MLI (according to Art. 36(1) of
the MLI). Arbitration is also available for a MAP which was
applied for and conducted before this effective date. For the ap-
plicability of Art. 18 et seq. of the MLI the only decisive factor
is therefore the time of the application for arbitration (and not
of the MAP). However, according to Germany’s reservation to
Art. 36(2) of the MLI, the competent authorities can also de-
termine on an ad hoc basis that Part VI is extended to arbitra-
tion requests which are filed before January 1, 2025. The table
in Worksheet 43 provides details of the MLI regarding dispute
resolution mechanisms with respect to the following: (i) the rel-
evant provision in the MLI; (ii) Germany’s response to each
provision (i.e., whether it agrees to or rejects the provision);
and (iii) the effect on the Covered Tax Agreements.*

* See German Parliament, Official Record (Bundestag Drucksache) no.
19/26319, p.3 et seq. These countries are Argentina, Belgium, Bulgaria, Cana-
da, China, Costa Rica, Cyprus, Denmark, Ecuador, Egypt, Estonia, Finland,
Iceland, India, Indonesia, Iran, Ireland, Israel, the Republic of Korea, Kyrgyzs-
tan, Latvia, Liberia, Liechtenstein, Lithuania, Mauritius, Mexico, Morocco, the
Netherlands, New Zealand, Norway, Poland, Portugal, the Russian Federation,
Serbia, Singapore, Slovenia, Sri Lanka, South Africa, Sweden, Switzerland,
Tadzhikistan, Thailand, Trinidad and Tobago, Ukraine, and the United King-
dom. Amendments to income tax treaties or amendment protocols are already
signed with Denmark, Estonia, Finland, Ireland, Liechtenstein, Singapore, and
the United Kingdom.

“TSee Art. 35(7)(a)(i) and (4) MLL.

* See German Parliament, Official Record (Bundestag Drucksache) no.
19/20979, p. 79 et seq. for the choices or reservations declared by Germany.

3. EU Arbitration Convention

The EU Arbitration Convention has been in effect since
January 1, 1995. It represents the main instrument for avoiding
double taxation resulting from transfer pricing disputes in the
European Union.” To reduce uncertainties relating to the in-
terpretation of the EU Arbitration Convention, the former EU
Joint Transfer Pricing Forum (“EU JTPF”)” developed a Code
of Conduct that became effective on December 22, 2009.” The
Code of Conduct is not legally binding but represents a political
commitment on the part of each participating member country.
The Ministry of Finance specified the terms and conditions for
the mutual agreement procedure and the arbitration procedure
under the EU Arbitration Convention in a circular dated July
13, 2006, replaced first by the circular dated October 9, 2018,
and the latest by the circular of August 27, 2021 (updated Feb-
ruary 19, 2024), in which it mostly follows the suggestions of
the EU JTPF.”

The EU Arbitration Convention lists four steps in a MAP,
which are illustrated in the table below and subsequently dis-
cussed at length.

“EU Convention for the Elimination of Double Taxation in Connection
with the Adjustment of Profits of Associated Enterprises, (90/436/EEC), Offi-
cial Journal L 225 of August 20, 1990. The Convention was modified with the
EU Directive 2011/16/EU of February 15, 2011.

**Meanwhile the mandate of the EU-JTPF expired. For more information
see European Commission, Joint Transfer Pricing Forum, available at:
https://taxation-customs.ec.europa.eu/taxation/business-taxation/transfer-pric-
ing-eu/joint-transfer-pricing-forum_en?prefLang=de.

S'EU JTPF, Revised Code of Conduct for the effective implementation of
the Convention on the elimination of double taxation in connection with the
adjustment of profits of associated enterprises, December 30, 2009, Doc No.:
2009/C 322/01, available at http://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/uri=CELEX:42009X1230(01)&from=DE. The EU JTPF suggested a
modified Code of Conduct on March 12, 2015 that has not been ratified by the
EU member states yet (available at https://ec.europa.eu/taxation_customs/sites/
taxation/files/docs/body/final_report_ac_jtpf_002_2015_en_final_clean.pdf).
See Puls/Bickenbach, Internationale Steuer-Rundschau 2015, p. 356.

*Ministry of Finance, Circular of February 21, 2024.

1. Preliminary Proceedings
(Art. 5)

2. MAP (Art. 6)

3. Arbitration Proceedings
(Art. 7 et seq.)

4. Arbitration Agreements
(Art. 12)

 Taxpayer receives notice of
planned adjustment.
* Foreign tax authority either

agrees or refuses to make a
corresponding adjustment.

If there is no agreement at step
1, taxpayer can request a MAP
within three years of notifica-
tion asserting non-compliance
with Art. 4 of the EU Arbitra-
tion Convention.

* Arbitration proceeding enters
into force if a MAP does
not yield agreement within
a two-year negotiation peri-
od.

* An advisory commission
provides recommendations
for the elimination of dou-
ble taxation.

e Within six months, the advi-
sory commission proposes a
solution.

» Competent authorities may
agree to a solution or seek
alternative resolution within
six months.

* Commission opinion be-
comes binding if competent
authorities do not reach res-
olution in six-month time
frame.

See I11.B.2.a., below.

See I11.B.2.a., below.

See I11.C.2.a., below.

See I11.C.2.b., below.
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4. EU Directive on Tax Dispute Resolution
Implemented as EU-DBA-SBG

The EU Council adopted the Directive on Tax Dispute
Resolution mechanisms in the European Union (the “Direc-
tive”) on October 10, 2017.” EU Member States had the oblig-
ation to implement the Directive into national law by June 30,
2019. The Directive applies to all tax disputes for tax periods
beginning on or after January 1, 2018, in relation to complaints
— submitted on or after July 1, 2019.”* In Germany, the decree
implementing the Directive (EU-Doppelbesteuerungsabkom-
men-Streitbeilegungsgesetz — “EU-DBA-SBG”) was pub-
lished on December 12, 2019, and entered into force on the day
after, with retroactive effect to July 1, 2019.”° Meanwhile, all
EU Member States have implemented the EU Directive on Tax
Dispute Resolution.”

Worksheet 44 provides a synopsis of how the regulations
of the EU Directive on Tax Dispute Resolution have been im-
plemented in the EU-DBA-SBG. The untranslated table, illus-
trated in Worksheet 44, was part of the draft bill of the imple-
mentation act.”

While the EU Arbitration Convention applies only to dou-
ble taxation resulting from transfer pricing disputes and dis-
putes over the attribution of profits to PEs, the scope of the
Directive is extended to all disputes arising from double taxa-
tion.”® In correspondence with the EU Arbitration Convention,
the Directive generally takes a three-step approach as well: (1)
Request and Complaint Procedure, (ii) MAP; and (iii) Arbitra-
tion Procedure. The Directive includes safeguards with respect
to taxpayer rights (e.g., access to the Directive), clearly defined
time frames, and a guarantee that an agreement will be reached.
The Directive further provides taxpayers with legal remedies
ensuring that the provisions of the Directive are applied, and
that the ultimate agreement is implemented by the competent
authorities.

5. Practical OECD Guidance for the Conduct of MAP
Proceedings

In 2007 the OECD published a Manual on Effective Mu-
tual Agreement Procedures (“MEMAP”).” The MEMAP de-
scribes recommended approaches for conducting MAP activi-
ties of the competent authorities of the OECD member coun-

*Directive on Tax Dispute Resolution mechanisms in the European
Union, EU DOC: ST 9420 2017 INIT.

> Art. 22, 23 of the EU Tax Dispute Resolution Directive.

% See decree (Gesetz zur Umsetzung der Richtlinie (EU) 2017/1852 des
Rates v. 10.10.2017 iiber Vertahren zur Beilegung von Besteuerungsstreit-
igkeiten in der Europdaumlischen Union (EU-Doppelbesteuerungsabkommen-
Streitbeilegungsgesetz-EU-DBA-SBG), Federal Law Gazette (BGBL.) I 2019,
p. 2103.

*The EU Arbitration Convention is also no longer applicable as of January
1, 2021, in relation to the United Kingdom. See Ministry of Finance, Circular
of February 21, 2024, nos. 11, 118.

57 See draft bill of the German Federal Government (Entwurf eines Geset-
zes zur Umsetzung der Richtlinie (EU) 2017/1852 des Rates vom 10. Oktober
2017 iiber Verfahren zur Beilegung von Besteuerungsstreitigkeiten in der Eu-
ropéischen Union; EU-Doppelbesteuerungsabkommen-Streitbeilegungsgesetz
— EU-DBA-SBQG), p. 43 et seq.

* See §1 EU-DBA-SBG.

¥OECD (2007), Manual on Effective Mutual Agreement Procedures
(“MEMAP”), available at https://www.oecd.org/ctp/38061910.pdf (hereinafter
“MEMAP”).
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tries and by doing so, highlights the best practices. Thus, the
MEMAP serves as a general guide for the MAP process and en-
courages countries to improve the effectiveness of MAP. The
MEMAP, as well as other manuals of the OECD, is not to be
considered as a binding legal basis, but as non-binding guid-
ance for streamlining the respective dispute resolution proceed-
ing. If there are conflicting rules with provisions of income tax
treaties, the OECD Model Tax Treaty or OECD Commentary’s
recommendations, or the OECD Transfer Pricing Guidelines,
those generally supersede the conflicting recommendations of
the MEMAP.

The MEMAP first describes the background and the func-
tioning of MAP and its relationship to domestic law as such. In
its Annexes 1 to 3, an ideal timeline for a typical MAP process,
25 best practices, and a MEMAP glossary are included and are
to be evaluated as recommended by the OECD for years. This
is not directly demonstrated in the treaty provisions of Art. 25
OECD Model Tax Treaty. Regardless of lacking an explicit le-
gal basis enabling the initiation and conduct of multilateral cas-
es, the admissibility of these proceedings corresponds to the in-
ternational practice for income tax treaties, the EU Arbitration
Convention, and the EU Dispute Resolution Directive.” Up un-
til now, among OECD members, it was not clarified if the legal
basis for multilateral proceedings is to be seen in Art. 25(1) or
Art. 25(3) of the OECD Model Tax Treaty. The MEMAP also
left open the question as to whether two or more bilateral MAP
or APA proceedings or truly multilateral proceedings should be
qualified as a multilateral MAP or an APA.

To address and solve remaining open questions, the OECD
published the “Manual on the Handling of Multilateral Mutual
Agreement Procedures and Advance Pricing Arrangements”
(“MoMA”)" in early 2023 to provide more guidance for the ini-
tiation and conduct of multilateral MAP and APA processes.
The MoMA is part of the tax certainty work program of the
OECD Forum on Tax Administration (“FTA”) and aims at en-
hancing tax certainty from a legal and a procedural perspec-
tive for tax administrations and taxpayers. The MoMA has been
prepared jointly by members of the FTA MAP Forum and its
focus group on “Exploring potential for wider use of multi-
lateral MAP and multilateral APA” which consists of mem-
bers of 19 jurisdictions. The recommendations were derived
from a survey circulated by the OECD to the members of
the focus group beforehand and reflect the multilateral MAP
and APA approaches already undertaken by these jurisdictions.
This manual, as well as other manuals of the OECD
(“MEMAP” and the “BAPAM — Bilateral Advance Pricing
Arrangement Manual”), is not to be considered as a binding le-
gal basis, but as non-binding guidance for streamlining the re-
spective dispute resolution or prevention proceedings. If there
are conflicting rules with provisions of income tax treaties, the
OECD Model Tax Treaty or OECD Commentary’s recommen-

% For income tax treaties see OECD, Commentary to Art. 25 of the OECD
Model Treaty, no. 38.1 to 38.5, 55.2 and Section B.3, Annex II to Chapter IV
OECD Transfer Pricing Guidelines 2022; for the EU Arbitration Convention
see no. 1.1 Revised Code of Conduct of the EU JTPF https://eur-lex.europa.eu/
legal-content/EN/TXT/?uri=celex%3A42009X1230%2801%29.

' OECD (2023), Manual on the Handling of Multilateral Mutual Agree-
ment Procedures and Advance Pricing Arrangements, OECD Forum on Tax
Administration OECD, available at https://doi.org/10.1787/f0cad7f3-en (here-
inafter “MoMA”).
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dations, or the OECD Transfer Pricing Guidelines, those gen-
erally supersede conflicting recommendations of the MoMA.
Best practices are not included in the MoMA.

The guidance predominantly focuses on clarification in re-
lation to the applicable legal basis, the procedural steps, and es-
tablishes a model timeline for the conduct of multilateral MAP

and APA proceedings.” The following table provides a summa-

ry:

MoMA, p. 10 et seq.

Stage

Issue

Recommendation

Comments

Definition of a multilateral
case

No general definition of the
characteristics of a multilateral
case in existing income tax
treaties and Art. 25 OECD
Model Tax Treaty.

Art. 25 (1) and (3) of the
OECD Model Tax Convention
define a tax dispute only from
the perspective of two states.
Therefore, a treaty relationship
must generally be given be-
tween all jurisdictions.

The MoMA sums up that a
multilateral case arises in a bi-
lateral context where the two
competent authorities identify
that the case cannot (fully) be
resolved because cooperation
by the competent authori-
ty(ies) of (a) third State(s) is
required.” But, in keeping
with a bilateral MAP, the
competent authorities are not
obliged to find a mutual agree-
ment.

The OECD recommends in the
context of Art. 25(3) sentence
2 of the OECD Model Tax
Convention that competent au-
thorities shall determine a
multilateral settlement even
though some of the transac-
tions might not be covered by
a tax treaty as such.”
Regardless of the lack of a
separate legal basis for multi-
lateral proceedings, the OECD
addresses the necessity for fur-
ther simplification, i.e., the
OECD urges the countries to
deal pragmatically with the
problem. In other words,
countries are encouraged to re-
main as open and as flexible
as possible to receive MAP re-
quests and to handle and re-
solve them in multilateral cas-
es.”

In literature, it is criticized that
the assumption of a multilater-
al case appears to remain in
the discretion of the competent
authorities.”

It remains an open question
whether a taxation not in ac-
cordance with an income tax
treaty must be assumed for all
income tax treaties involved or
if the identification of a taxa-
tion in violation of one income
tax treaty is sufficient.” This
question may vary between
the different legal bases; based
on the Multilateral Approach
considered by Art. 25(3) of the
OECD Model Tax Treaty, the
MoMA tends to only require a
singular taxation in violation
of one income tax treaty. By
contrast, the bilateral approach
considered by Art. 25(1) and
(2) of the OECD Model Tax
Treaty seems to require a vio-
lation of all involved income
tax treaties.

But as the contracting states
are requested to deal in the
most flexible manner with
multilateral questions it is very
likely that the taxpayer must
not present violations of more
than one income tax treaty in
the application. Future prac-
tice will show if the MoMA
contributes to more multilater-
al cases and flexibility among
the involved competent au-
thorities.

%The MoMA defines a multilateral case in no. 24 as follows: “A multilateral case is a case where two competent authorities — (a) cannot fully resolve taxation
not in accordance with a treaty without resolving taxation not in accordance with other treaties involving third jurisdictions or address double or multiple taxation
arising or that may arise owing to the taxation on income or on capital in one or more third jurisdictions; and (b) in such a case, endeavor to find agreement on
the case by mutual agreement with the competent authority(ies) of the third jurisdiction(s), provided there are tax treaties in force between all of the jurisdictions
involved containing provisions based on Article 25 of the OECD Model Tax Convention.”

#OECD, Commentary to Art. 25 OECD Model Treaty, no. 55; no. 34 MoMA.

® See no. 32 et seq. MoMA.

®Biihl, NWB Internationales Steuer- und Wirtschaftsrecht (IWB) 2023, 264.

" See OECD, Commentary to Art. 25 of the OECD Model Treaty, nos. 38.1, 38.3 and 38.5. See no. 22 MoMA.
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Legal basis for handling multi-
lateral cases

Identification of the legal basis
for multilateral MAP is still
missing in existing income tax
treaties and Art. 25 OECD
Model Tax Treaty. Neither Art
25(1) and (2) nor Art. 25(3)
OECD Model Tax Treaty is
clearly considered as preferred
legal basis.”

Building upon this, the Mo-
MA still abstains from
straightening out the legal ba-
sis for the initiation and con-
duct of multilateral MAP pro-
ceedings.” Consequently, it
still belongs to the common
practice that jurisdictions con-
tinue to use Art. 25 OECD
Model Tax Treaty as a legal
basis to enter multilateral
agreements, during both the
prevention and the resolution
stage.”

Depending on the view shared
by the involved countries, the
legal basis can be seen in Art.
25(1) and (2) or in Art. 25(3)
OECD Tax Treaty Model.”
The OECD recommends a
Multilateral Approach rather
than the conduct of several bi-
lateral negotiations.”

The handling of constitutional
issues that arise as a result of
the application of Art. 25(2) of
the OECD Tax Treaty Model
for multilateral cases is not ad-
dressed by the MoMA. Affect-
ed countries are also not men-
tioned.

Operation of the MAP
processes for multilateral cas-
es

Identification of similarities or
differences in the initiation
and conduct of multilateral
MAPs.

The MoMA underlines that
the initiation and conduct of
multilateral dispute resolution
or prevention cases generally
corresponds to the related
standards used in bilateral pro-
ceedings and best practices.”
Germany shares this view but
assumes that multilateral cases
are still only to be conducted
on an exceptional basis.”
Taxpayers must identify mul-
tilateral cases in their requests
and the competent authority
receiving the request must
agree with the taxpayer.”

One application is likely to be
sufficient if multilateral MAP
requests are accepted under
the Article 25(3) approach.”
Under the Article 25(1) and
(2) approach, the MoMA also
enables applicants to first only
file a request for a bilateral
MAP and to extend this re-
quest to a multilateral request
in the further course of the
proceeding.” In this respect,

As the MoMA omits to take a
position on the conduct of on-
ly one multilateral proceeding
or several bilateral proceed-
ings, it is still recommendable
to file a separate MAP appli-
cation for all involved income
tax treaties and not only one
application in one state (in
Germany, mandatorily the
country of residence) with va-
lidity towards all involved
countries.

Apart from that, the recom-
mendations of the MoMA for
the initiation and conduction
of multilateral MAP proceed-
ings correspond to those for
bilateral MAP procedures, i.e.,
the obligation to try to explore
a unilateral relief to resolve
the dispute unilaterally, as
well as the duty to only en-
deavour to find a MAP settle-
ment and the non-party status
of the taxpayer within the pro-
ceeding.”

®OECD, Commentary to Art. 25 of the OECD Model Treaty, no. 55.2.

% See nos. 18, 25 et seq. MoMA.
No. 3 MoMA.

"I See no. 49 MoMA.

No. 68 MoMA.
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the MoMA also authorizes the
competent authorities to ex-
tend the scope of a bilateral
MAP to a multilateral MAP if
this appears helpful for settle-
ment purposes;” if Art. 25(1)
and (2) OECD Model Tax
Treaty are considered as legal
basis instead, the extension of
the MAP to a multilateral
MAP must be requested by the
taxpayer.

The period of three years from
the first notification of the
measure resulting in taxation
not in accordance with the
treaty is — as already known
from bilateral cases — to be
assessed from the perspective
of the taxpayer.

Every application should be
shared with all involved com-
petent authorities and enclose
any information required from
an international or domestic
perspective; if necessary, Eng-
lish translations should be at-
tached.” Applicants should in-
dicate this with the application
and name a representative act-
ing as the central contact per-
son.

Competent authorities in-
volved in a multilateral case
may agree to appoint a coordi-
nating competent authority for
a particular case to assist with
the coordination of the case.”
According to Art. 25(4) of the
OECD Model Tax Treaty, dif-
ferent methods of communica-
tion may be used for that pur-
pose, including written/elec-
tronic correspondence, infor-
mal consultations through
telephone conferences, virtual
meetings through videoconfer-
encing or formal face-to-face
meetings.”

"No.
™No.
" No.
" No.
""No.
% No.

7XNO

"No.
%No.
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55 MoMA.
8 MoMA.
39 MoMA.

43 et seq. MoMA.

40 MoMA.

107 MoMA.
. 48 MoMa. See also Biihl, NWB Internationales Steuer- und Wirtschaftsrecht (IWB) 2023, p. 266.
50 et seq. MOMA.

71 MoMA.
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Taxpayers should be updated
about the progress of the pro-
ceedings by default.”’

Status of taxpayers

Applicant, but no status as
party.

The MoMA recommends that
taxpayers may participate
more actively and assist with
the process where the compe-
tent authorities agree that this
would facilitate agreement in a
particular case.”

Reaching an agreement

How many mutual agree-
ment(s) are required in a mul-
tilateral MAP and is the im-
plementation process differ-
ent?

Only where a treaty contains
the equivalent of Article
25(2), second sentence, is
there an obligation for juris-
dictions to implement the mu-
tual agreement(s) reached in a
MAP case, irrespective of do-
mestic time limits. Therefore,
this is clearly valid only for
the Bilateral Approach.

The MoMA encourages juris-
dictions using the Multilateral
Approach to extend the appli-
cation of Article 25(2) sen-
tence 2 to such multilateral
MAP requests as well.”

In application of the Multilat-
eral Approach, competent au-
thorities are likely to only find
one agreement; in application
of the Bilateral Approach
competent authorities are like-
ly to align on bilateral agree-
ments first and in the further
course also on one simple
multilateral agreement among
all the competent authorities to
ensure that all the bilateral
agreements are coordinated
prior to the finalization of the
bilateral agreements®.

Arbitration

Access to Arbitration ques-
tionable if at least one bilateral
negotiation ends without a set-
tlement (Bilateral Approach)
or no settlement (Multilateral
Approach).” Questionable if
access to Arbitration requires
arbitration clauses in one or
more involved income tax
treaties.

No access if one treaty lacks
access to arbitration. Accord-
ing to the MoMA, the scope of
arbitration is given if a manda-
tory arbitration clause is inte-
grated in all involved MAP
clauses; in the case of doubt or
absence of arbitration clauses,
it is recommended to imple-
ment an arbitration process
through mutual agreement.”

If necessary, further alignment
of procedural questions be-
tween the arbitration clauses
of the different income tax
treaties necessary, i.e., the set-
tlement period of the MAP
stage.”

Relationship with available
domestic remedies

Suspension of proceedings re-
quired?

If the taxpayer(s) are actively
pursuing a court case in re-
spect of the issue at hand in
any of the jurisdictions, de-
tailed discussions in multilat-
eral MAP may be suspended
to avoid expending resources.
In the case of such suspension,
the targeted deadlines noted in
the Manual may be considered

8 No. 79 MoMA.

8 No. 106 MoMA.

¥Nos. 105 et seq. MOMA.
%No. 95 MoMA.

%No. 87 MoMA.

8 No. 100 MoMA.

$OECD, Commentary to Art. 25 of the OECD Model Treaty, no. 69. See also no. 102 MoMA.

¥No. 104 MoMA.
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extended to the extent of the
pause as well.”

If the taxpayer(s) have simply
filed a court case to stay with-
in domestic deadlines or
where the taxpayer(s) have
ceased actively participating
in or have requested suspen-
sion of court proceedings,
competent authorities should
fully engage in MAP discus-
sions in line with the proce-
dure detailed above.

Timeline

Which timeframes have to be

considered in multilateral cas-

es?

The MoMA identifies uniform
time frames for the procedural
steps of the multilateral MAP.
The recommended timeline

can be summarized as follows:

* Once a multilateral MAP re-
quest is received by a com-
petent authority, it should
promptly notify the taxpay-
er that the request has been
received. Notification of
other involved competent
authorities of a request for
the initiation of a multilater-
al MAP shall be done with-
in four weeks.

* Approval of a “complete
MAP request” within two
months of receipt.”

* Once the MAP request is ac-
cepted, the competent au-
thority receiving the request
must determine whether the
objection raised by the tax-
payer in the request is justi-
fied. This decision should
ideally be issued no later
than three months from the
receipt of a complete re-
quest.”

* The MoMA recommends ex-
changing position papers
within six months upon re-
ceipt of the request; two
weeks before a meeting at
the latest. In Multilateral
Approach cases, the first
position paper should gen-
erally be issued by the juris-
diction that made the prima-
ry adjustment or the action

“No. 93 MoMA.
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that resulted in taxation not
in accordance with the
treaty in question;” in Bilat-
eral Approach cases, posi-
tion papers shall be ex-
changed bilaterally among
each bilateral group of par-
ties as in any other bilateral
MAP or APA case.”

* Settlement within 36 months
at the maximum, ideally
within 24 months, upon re-
ceipt of the request.” Early
submission of the draft mu-
tual agreement to the tax-
payer in a rather abstract
description;” prompt notifi-
cation of taxpayers. Tax-
payer(s) are generally re-
quired to accept the tenta-
tive agreement(s) in full and
are not allowed to accept
them partially unless this is
explicitly agreed as an op-
tion by all competent au-
thorities;” rejection is possi-
ble as well.”

''No.
2No.
% No.
*No.
% No.
.78 MoMA.
"No.
*No.

96NO

A-214

58 MoMA.
59 et seq. MoMA.
75 MoMA.
76 MoMA.
82 MoMA.

88 MoMA.
89 MoMA.
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B. The MAP Process

The role of multinational firms in world trade has in-
creased dramatically; by 2020 in Germany 61% of companies
with at least 50 or more employees were integrated into global
value chains.” Today, about 70% of worldwide trading volume
derives from intra-group trade and this is expected to grow fur-
ther with the increased globalization of the economy.'” This
has led many countries, including Germany, to introduce their
own transfer pricing rules.'” While these rules generally follow
the arm’s length principle in Article 9 of the OECD Model Tax
Treaty, they are often inconsistent and subject to change. The
growth in volume of related-party trade and the lack of con-
sistency in transfer pricing rules has led to an increased fo-
cus on transfer pricing in tax audits, an increased risk of trans-
fer pricing disputes, and a higher incidence of double taxation
among multinational enterprises (“MNEs”). MAPs, arbitration

% Cf. German Federal Statistical Office (Statistisches Bundesamt), avail-
able at  https://www.destatis.de/DE/Presse/Pressemitteilungen/2022/11/
PD22_498_52931.html.

'%Baumhoff/Ditz, in: Wassermeyer/Baumhoff/Ditz, Verrechnungspreise
International Verbundener Unternehmen, 2nd ed. 2022, no. 1.1.; Baumhoff/
Liebchen, in: Mossner/Lampert et al., 6th ed. 2023, no. 4.1.

"' See §90(3) FCG and §162(3) FCG. The Federal Ministry of Justice pro-
vides an English translation of the Fiscal Code of Germany as of December
3, 2015, available at http://www.gesetze-im-internet.de/englisch_ao/en-
glisch_ao.html#p1234.

procedures, and APAs represent three international approaches
to solving these transfer pricing disputes.

The selection of the appropriate procedure must be made
on a case-by-case basis. A MAP provides dispute resolution for
the specific case under review only. There is no guarantee that
using a MAP will eliminate double taxation or that the case will
be resolved within a reasonable period of time, but if a MAP is
combined with a mandatory arbitration procedure,'” the elimi-
nation of double taxation is guaranteed. APAs are also viewed
as an efficient ex ante tool for resolving transfer pricing dis-
putes. However, in recent years, APA proceedings involving
the German authorities have lasted between three and four and
a half years.

The following section provides an overview of the struc-
ture and process of a MAP in Germany. Arbitration procedures
are discussed in III.C., below. The APA process is discussed in
IV., below.

Article 25 of the OECD Model Tax Treaty, the legal basis
for the MAP process, provides for a four-step process, which
is illustrated in the table below and subsequently discussed at
length.

' The arbitration procedure can either be required by an income tax treaty,
the EU Arbitration Convention, or the EU-DBA-SBG.

1. MAP Application 2. Approval of a MAP

Application

3. MAP Negotiations 4. Implementation of a MAP

Competent Authority approves
the MAP if the following con-
ditions are fulfilled:

 Taxpayer is subject to an as-
sessment contrary to a tax
treaty;

* A MAP application is filed
with the local tax office or
BZSt within three years
from notification of action.

e applicant is covered by a tax
treaty;

e application is filed on time;
and

* case involves taxation incon-
sistent with treaty.

* MAP negotiations involve
two governments and tax-
payer plays only a passive
role.

* Mutual agreement is fixed in
writing by final exchange of
position papers.

* Taxpayer is informed of re-
sults and may agree with
the terms of the solution.

« If taxpayer agrees and
waives appeal, agreed terms
will result in a revised tax
assessment.

See 111.B.1.a., below. See 111.B.1.b., below.

See 111.B.1.c., below. See 111.B.1.d., below.

1. Income Tax Treaties

a. MAP Application

Under Article 25 of the OECD Model Tax Treaty, a tax-
payer subject to an assessment contrary to the terms of an in-
come tax treaty can apply for a MAP. In Germany, the appli-
cation can be filed if the taxation contrary to the tax treaty is
“imminent,” which is the case after a tax audit has been com-
pleted and the taxpayer receives a tax audit report. There are no
legislative or administrative de minimis dispute value in order
to file a request for a MAP in Germany.

In 2017, the OECD approved the updated Model Tax Con-
vention'” that allows taxpayers to present their case to the com-
petent authority of either contracting state.'” Germany general-
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ly follows the OECD approach and the latest amendments in its
treaty policy.

As German income tax treaties are based on the OECD
Model Tax Treaty, most of these treaties have adopted a time
frame of three years for a taxpayer to present its case to the
relevant competent authority, which starts from the date of no-
tification of the action resulting in taxation that is not in ac-
cordance with the treaty. Germany extends the time frame to
four years under the Germany-United States income tax treaty
and limits the time frame to two years under the income tax

'% Approved by the OECD Council on November 21, 2017, and published
on December 18, 2017.

%2017 Update to the OECD Model Tax Treaty, available at
http://www.oecd.org/ctp/treaties/2017-update-model-tax-convention.pdf.

05/01/2025 A -215


https://www.destatis.de/DE/Presse/Pressemitteilungen/2022/11/PD22_498_52931.html
https://www.destatis.de/DE/Presse/Pressemitteilungen/2022/11/PD22_498_52931.html
http://www.gesetze-im-internet.de/englisch_ao/englisch_ao.html#p1234
http://www.gesetze-im-internet.de/englisch_ao/englisch_ao.html#p1234
http://www.oecd.org/ctp/treaties/2017-update-model-tax-convention.pdf

lll.B.1.a.

Detailed Analysis

treaties with Belgium, Canada, Indonesia, Italy, Pakistan, Por-
tugal, and Venezuela.'” As soon as the MLI is applicable for
German treaties, Art. 16 (1)(2) of the MLI applies to the treaties
with the Czech Republic, Greece, and Slovakia and implements
the three-year time frame called for in the MLI as well.'” All
old treaties did not contain any time limit. This also applies lat-
er for Italy as soon as the Italian implementation process is fi-
nalized and an additional application decree enters into force.'”
See III.A.2, above.

The mutual agreement procedure requires a request from
the taxable person as applicant; a representation by an autho-
rized representative is admissible.'” The application may also
be filed by a liable debtor insofar as a notice of liability has
been issued to him or her.'” This request must be submitted or
recorded in writing and must clearly state the legal basis for the
dispute resolution proceedings the request is based on.'”

MAP applications must be submitted to the competent au-
thority of the state of residence. As previously stated, the BZSt
is the competent authority in Germany."" This provision re-
flects the fact that Germany has made the Art. 16 (5)(a) of
the MLI reservation to Art. 16(1)(1) of the MLI MLI. This
is in relation to presentations to all competent authorities of
the contracting states. Consequently, presentations of cases still
can only be submitted to the taxpayer’s state of residence.'”
However, the BZSt, if indicated, is obliged to conduct bilateral
consultations if it considers the objection of the taxpayer to
be unjustified. Previously in Germany, applications were pri-
marily to be filed with the taxpayer’s local tax office (Finan-
zamt), which would in turn forward the application to the BZSt,
together with its opinion. Alternatively, applications could be
filed directly with the BZSt, which had to subsequently contact
the local tax office and ask for its opinion on the case.'” In
practice, most applications were directly addressed to the BZSt,
which negotiated with the other competent authority and decid-
ed the case. Meanwhile, the Ministry of Finance’s latest circu-
lar seems to provide for applications regularly to the BZSt as
the competent authority and rather in exceptional cases to the
local tax office.""* The latter can be the case if the taxpayer is

'%Worksheet 32 (“Time Limits Under German Treaties for Requesting
Competent Authority Relief (from Notification of Action™)).

19 See section 4 no. 3, section 6 no. 3 and section 10 no. 8 MLI-AnwG.

"Decree to the MLI of November 24, 2020, to Implement Tax Treaty Re-
lated Measures to Prevent BEPS (Gesetz zu dem Mehrseitigen Ubereinkom-
men vom 24. November 2016 zur Umsetzung steuerabkommensbezogener
Mapnahmen zur Verhinderung der Gewinnverkiirzung und Gewinnver-
lagerung), Federal Law Gazette (BGBI.) II 2020, 946.

108 Ministry of Finance, Circular of February 21, 2024, no. 38.

1 1d., nos. 40 et seq.

"1d., no. 38.

""'This responsibility is generally delegated from the Ministry of Finance,
which still reserves the right to assist the BZSt or to conduct a mutual agree-
ment procedure itself in individual cases. Id., no. 34, 49.

"21d., no. 45. If the residence is disputed, the application can be filed in
any of the possible residence states. In cases of discrimination, the application
can usually also be filed with the competent authority of the state of which the
applicant is a national.

' See regarding the old practice Ministry of Finance, Circular of October
9,1V B 2 S 1304/17/10001, Federal Tax Gazette (BStB1.) 12018, p. 1122 (Min-
istry of Finance, Circular of October 9, 2018), no. 2.1.4 (replaced by Ministry
of Finance, Circular of February 21, 2024).

" Ministry of Finance, Circular of February 21, 2024, nos. 34, 37 et seq.,
45 and 90.
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not only requesting the initiation of a MAP but also the amend-
ment of a domestic tax assessment. Such request for amend-
ment must be addressed directly to the local tax office as the
BZSt is not entitled to do so.

If a matter relates to several people with residence in Ger-
many and the matter can only be assessed uniformly for tax
purposes (as is the case, for example, for tax groups and part-
nerships), a request should be made jointly by all persons con-
cerned — ideally by a joint representative.'” If several taxpay-
ers are involved (e.g., a parent company and a subsidiary), the
application should be submitted in all the countries of residence
of all the taxpayers concerned, and the applicant should ensure
that the competent authorities involved receive the same infor-
mation (even if the competent authorities of the countries con-
cerned impose different requirement for requests)."'® In the case
of several applicants, reference must be made to the multiple
applicants in the application."”

It should be emphasized that applications generally have
to be submitted in German as the official language; this is only
not the case if the BZSt has approved the request to be made in
a foreign language.'® Any applications that are submitted in a
language other than German without the BZSt’s prior consent
cannot be treated as on time, according to the Ministry of Fi-
nance’s opinion."” In such cases, only the subsequent declara-
tion of approval is therefore considered to meet the deadline.

In principle, applicants have a right to choose the prefer-
able legal basis for a MAP." Therefore, they are asked to spec-
ify their choice, which in this case would be the respective bi-
lateral income tax treaty provision.” If the applicant requests
the initiation of the MAP simultaneously on two or more legal
bases, the BZSt is obliged to request the applicant to make a
specific choice; i.e., in the event of a lack of feedback, the BZSt
will interpret the application in the favor of the applicant and
make the respective decision.'” If the applicant addresses re-
quests to the BZSt one after the other, the submission of the ap-
plication according to the originally selected legal basis gener-
ally precludes applications based on other legal bases; i.e., with
regard to MAP provisions of income tax treaties, this applies
only in relation to the EU Arbitration Convention, as a request
based on the EU-DBA-SBG precludes requests based on other
legal bases (in cases of simultaneous requests as well as subse-
quent requests)."”

Requests for the initiation of mutual agreement procedures
must substantiate the existence or threat of taxation in violation
of a convention."

"S1d., no. 42.

" 1d., no. 46.

"""For this purpose, the BZSt should receive a copy of the application to
the competent authority of the other state. Id., no. 47.

"8 1d., nos. 60 et seq. Preferably together with a translation of the applica-
tion into a common working language.

" Id., no. 62.

207d., no. 9.

"' Id., nos. 38, 102, 114 and 154.

'21d., no. 10.

2 1d., nos. 9, 11.

"*1d., nos. 52, 103.
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MAP applications based on income tax treaties should fur-
thermore include inter alia the following information:'”’

* name, address (registered office), tax number, and local
tax office of the applicant (and, as far as relevant, also the
foreign competent tax authority);

* explanation of the eligibility to apply for a MAP;

e detailed information on the facts and circumstances of
the case;

* details of the tax period affected by the application;

* copies of the tax assessment, the tax audit report, or com-
parable documents that led to the alleged double taxation
(e.g., contracts, applications for refunds/reductions of for-
eign tax deducted at source) and other significant docu-
ments (even if the local tax office has already disposed of
the aforementioned documents);

e information on reimbursement requests made abroad
and, if available, the response of the foreign state;

* details of any out-of-court appeals or litigation, and any
judgments affecting the case in Germany or abroad, and
information as to whether and, if applicable, the amount
for which the suspension of execution has been applied
for;

* a statement by the party covered by the tax treaty of the
extent to which, in its own opinion, German or foreign tax-
ation does not comply with the tax treaty.

With the latest update to a circular from the Ministry of Fi-
nance for the conduct of mutual agreement and arbitration pro-
cedures, the on-time receipt of all information and documents
to be submitted is explicitly stated as a condition for the com-
pliance with the (in principle) three-year application deadline
for MAP requests.””® Insofar the circular grants the respective
discretionary powers to the BZSt the request may be rejected
or admitted upon discretion of the BZSt. However, if the BZSt
addresses requests for additional information to the applicants
within a period of three months,'” it is still not entirely clear
whether the original receipt of the request from the applicant by
the BZSt, the receipt of such an information request from the
BZSt by the applicant, or the receipt of the requested informa-
tion by the BZSt determines whether the deadline is met."”®

As far as the relationship between international dispute
resolution proceedings and national appeal proceedings is con-
cerned, the German Federal Ministry clarifies in its circular that
both proceedings can generally be conducted simultaneously.'”

' The required level of information to be submitted is initially outlined in
general terms by the Ministry of Finance in no. 57 and is subsequently spec-
ified for the provisions for the individual dispute resolution procedures (nos.
105, 120, 161; for income tax treaties no. 105 completely refers to no. 57).
S. Ministry of Finance Circular of February 21, 2024. Additional informa-
tion about disclosures may also be accessed in the BZSt’s information sheets
online at https://www.bzst.de/SharedDocs/Downloads/DE/Merkblaetter/ueber-
sicht_erforderliche_unterlagen_unternehmer.pdf?__blob=publicationFile
&v=2.

% Id., nos. 53, 57 et seq.

2 1d., no. 106.

" Id., nos. 106, 120 et seq. 163.

2 1d., nos. 12 et seq. With this view, the Ministry of Finance seems to de-
viate from international practice that always requires the suspension of one pro-

6887

© 2025 Bloomberg Industry Group, Inc., Arlington, VA
ISBN 978-1-61746-885-8

It does not preclude the taxpayer’s right to apply for a MAP if a
legal remedy is pending under German or foreign tax law or if
domestic remedies have not been exhausted yet.”” But, to keep
the tax assessment open, and to allow the taxpayer to preserve
any domestic remedies, a taxpayer planning to pursue a MAP
should still file an administrative appeal within 30 days from
the receipt of the tax assessment notification with its local tax
office.

The BZSt forwards requests for a MAP to the foreign
competent authority only for information or informs only of
the receipt of the request.”’ The BZSt confirms the receipt of
the request to the taxpayer and forwards the application with-
out delay to the responsible federal/state tax authority with a
request for a statement.'””

b. Approval of MAP Applications

Germany will approve the MAP application and initiate
the MAP under the following conditions: (i) the application is
filed by a taxpayer that is covered by an income tax treaty, (ii)
the application is filed on time to the BZSt as competent au-
thority, and (iii) the case relates to taxation that is inconsistent
with a treaty and (iv) cannot be resolved through domestic mea-
sures."”

Prior to the approval or the rejection of the application, ac-
cording to Art. 25(2)(1) of the MLI, the competent authority
having received the application is required to investigate
whether the beforementioned requirements in (i) to (iii) are
met, as well as the taxpayer’s issue can be resolved unilaterally
by the German tax authorities (so-called “Abhilfe’”). Unilateral
relief is appropriate if the action of the other contracting state
may be justified, and the case can be resolved by means of such
relief. Neither a pending appeal nor failure to exhaust legal re-
dress under German law present an obstacle to proceeding with
a MAP. German treaties generally comply with these require-
ments. With the applicability of the MLI as of January 1, 2025,
Art. 16(2) sentence 1 of the MLI amends the old German treaty
with Greece respectively.™ In case of an envisaged rejection,
Germany is obliged to conduct a consultation proceeding pri-
or to the issuance of a written denial statement based on Art.
16(5)(a) of the MLI. Therefore, clauses corresponding to Art.
25(2)(1) OECD Model Tax Treaty need to be adapted accord-
ingly. As this duty is not mentioned in the MLI-AnwG, the syn-
opsis still to be prepared by the German Ministry of Finance
should hopefully contain the necessary addition to Art. 25(2)(1)
OECD Model Tax Treaty. This implementation requirement
applies to all German treaties covered by the MLI-AnwG. Any
other treaties must be amended on a bilateral basis. In the case
of Austria and Luxembourg, this duty is not yet implemented
in the latest protocols.

ceeding. See Art. 25 OECD Model Tax Treaty, no. 76 p. 3 a). However, the ex-
tent to which the implementation of mutual agreements or arbitration solutions
can lead to an overruling of the legal force of national judgments is not clari-
fied in the circular. Instead, only general reference is made to the “MAP Pro-
files” of the OECD countries (https://www.oecd.org/tax/dispute/country-map-
profiles.htm).

'3°Ministry of Finance Circular of February 21, 2024, no. 12.

Bd., no. 50.

B21d., nos. 50 et seq.

" Id., no. 65.

¥ See §6 no. 3 MLI-AnwG.
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If the application to initiate a MAP is rejected, the BZSt
immediately informs the applicant, the foreign competent au-
thority, and the competent state tax authority of this decision.
For the applicant, this decision constitutes an administrative act
which can be challenged domestically (usually first by an ap-
peal to the BZSt within the administrative appeals procedure
and if necessary, by legal remedy to the local tax court of
Cologne)."” Germany may reject a request for a MAP if the tax-
payer does not provide sufficient information or if the German
tax authorities suspect tax evasion. In cases where the tax treaty
concerned does not specify a time frame for filing a MAP ap-
plication, German authorities will not approve an application
filed more than four years after the notification of the relevant
tax action was issued."

In the past, the German tax authorities typically required
taxpayers (and related parties in foreign jurisdictions) to forgo
the right to initiate a MAP in certain circumstances (e.g., during
tax audit settlements or if unilateral APAs were in place)."”’
However, the EU JTPF criticized this practice as it excluded
non-German tax authorities from the final resolution of a case
in which they had an interest."”® Following the EU JTPF’s rec-
ommendation, the German Ministry of Finance modified its cir-
cular regarding this topic respectively as follows: Since the re-
vision of the respective circular on April 5, 2017, the German
Ministry of Finance acknowledges the general right of taxpay-
ers to MAP and arbitration proceedings."” If the German tax au-
thorities and the taxpayer have reached a unilateral agreement
(e.g., a “tatsdchliche Verstandigung”) on the facts underlying
the tax assessment, the BZSt is bound by the facts underly-
ing the unilateral agreement in subsequent mutual agreement or
arbitration proceedings.'*” Unlike before, the German Ministry
of Finance no longer comments on the admissibility of waiv-
ing the application for mutual agreement and/or arbitration pro-
ceedings in the circular. In the former version of the Circular
of 2018, such a waiver was limited only to arbitration proceed-
ings; originally, the waiver concerned MAPs.'"

Comment: Nevertheless, it should still be considered ap-
propriate to require a taxpayer to forgo its right to a MAP or
arbitration proceedings if the taxpayer applies for a unilateral
agreement or resolution.'” The other view is not convincing: If

135 Ministry of Finance Circular of February 21, 2024, no. 67.

" Id., no. 104.

3 Federal Ministry of Finance, Circular of July 13, IV B 6-S 1300-340/06,
Federal Tax Gazette (BStBL.) I 2006, p. 461 (Ministry of Finance, Circular of
July 13, 2006), no. 5 (replaced by Ministry of Finance, Circular of October 9,
2018) (also replaced by Ministry of Finance, Circular of February 21, 2024);
Fliichter, in: Schonfeld/Ditz, 2nd ed. 2019, Art. 25 OECD Model Tax Treaty,
no. 111 et seq. For a detailed discussion, see Liebchen, in: Mossner/Lampert et
al., 6th ed. 2023, no. 13.183 et seq.

3 OECD Manual on Effective Mutual Agreement Procedures, no. 4.3; EU
JTPF Final Report on Improving the Functioning of the Arbitration, March 12,
2015, no. 2.4 para. 14.

139 Ministry of Finance, Circular of February 21, 2024, no. 5.

"“Od., no. 33. This was already reflected in the prior version of the Circular
(s. Ministry of Finance Circular of October 9, 2018, no. 5) (replaced by Min-
istry of Finance, Circular of February 21, 2024). For a detailed discussion, see
Liebchen, in: Mossner/Lampert et al., 6th ed. 2023, no. 13.183-13.185.

1 Ministry of Finance, Circular of October 9, 2018, no. 5 and Ministry of
Finance, Circular of July 13, 2006, no. 5 (all replaced by Ministry of Finance,
Circular of February 21, 2024).

2 For further reflections on the new situation s. Liebchen/Strotkemper, In-
ternationales Steuerrecht 2022, p. 93 (97).
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the taxpayer, in the context of its disposition as a party to the
dispute, can dispose of its rights and possibilities of legal pro-
tection under the domestic procedural law,"* it should not be
able to effectively dispose of respective rights under interna-
tional agreements (in the sense that they are practically “im-
posed” on it).

In the first stage of the process, the BZSt is obliged to
check whether it has sufficient information to deal with the case
and confirm that the case falls within the relevant MAP pro-
visions of the applicable tax treaty. The BZSt will also check
the criteria for an admissible request if the application was ad-
dressed to the other competent authority."*

* Within this first stage of the process, the BZSt will also
forward the application to the other competent authority,
or at least inform it about receiving the application, and
will confirm receipt of the application to the applicant.'’
The application will be forwarded to the respective state
tax authority (Landesfinanzbehorde) without delay. This
goes hand in hand with the BZSt’s request to comment on
the case (admissibility of the application as well as of the
existence of a taxation not in accordance with the income
tax treaty) and provide any additional information that the
responsible state tax office may deem appropriate.'*

« If additional documents or information from the appli-
cant are necessary, the BZSt is obliged to request them
within three months after the receipt of the application."’
The period for consultations with the other competent au-
thorities (i.e., the two-year period for the bilateral consul-
tations before arbitration proceedings may be requested)
is suspended until receipt of the additional information by
the BZSt. The BZSt is entitled to request further informa-
tion outside the time frame of three months, but this would
not affect the two-year period at which arbitration might
be requested."*

* At this juncture, the BZSt may also decide to reject the
application if the taxpayer has not provided enough infor-
mation or there is suspicion of tax evasion. With the appli-
cation of the MLI relating to the nine treaties effected by
the MLI-AnwG, Germany is obliged to conduct bilateral
consultations about the envisaged rejection with the other
contracting state (as a result of the reservation for accept-
ing only applications for an MAP to the competent author-
ity at domicile).

From 717 closed cases overall in 2022," the BZSt denied
MAP access in 26 cases and held that objections were not jus-
tified in 41 cases. In further 68 cases, the German tax author-
ities granted unilateral relief. In contrast, 442 cases were fully

38354 Fiscal Code of Germany (Abgabenordnung, hereafter: “FCG” or
“A0”), or §50 of the German Tax Court Code (Finanzgerichtsordnung [FGO],
hereafter “GTCC”).

144 Ministry of Finance, Circular of February 21, 2024, no. 69.

" Id., no. 50.

146 1d., nos. 50 et seq.

“1d., no. 106.

¥ But such requests do not affect any time limits. Id., no. 107.

“OECD statistics for Germany 2022, available at https://www.oecd.org/
content/dam/oecd/en/topics/policy-issue-focus/map-statistics/map-statistics-
germany.pdf.
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resolved, and four cases partially resolved by mutual agreement
eliminating the taxation not in accordance with the tax treaty.

If the application is based on income tax treaties, there are
generally no explicit legal remedies available to a taxpayer if
a MAP request is denied by the German tax authorities." The
taxpayer may, however, file a lawsuit in a local tax court (al-
though the local tax court of Cologne is the only court with ju-
risdiction for claims against the BZSt), which will then eval-
uate whether the tax authorities’ administrative discretion was
properly exercised. The success of the taxpayer’s lawsuit will
depend on the provisions in the applicable tax treaty. If admis-
sible, thereupon the taxpayer may also appeal the judgment of
the local tax court of Cologne before the Federal Fiscal Court in
Munich. Five separate decisions made by the local tax court of
Cologne between 2016 and 2022 and one decision by the Fed-
eral Fiscal Court in 2019, discussed below, illustrate the ways
in which applicable treaty provisions may affect the result of a
claim:"'

* In the first case, the local tax court of Cologne upheld the
BZSt’s refusal to approve a MAP application filed more
than four years after the first notification of an assess-
ment contrary to the applicable tax treaty. The court relied
on the text of Art. 25(2) of the Germany-France income
tax treaty (prior to its amendment by the 2015 Protocol),
which granted the competent authority’s discretion to re-
solve issues of double taxation through an MAP process,
without expressly requiring that the double taxation had to
be contrary to the provisions of the treaty. The court rea-
soned that the refusal was justified so long as such refusal
was not solely based on failure to file within the proper
time frame.'”

* In another case involving refusal to approve a 2010 MAP
application derived from a 2003 notice of assessment, the
court also upheld the refusal. The case concerned Art.
24(1) of the Germany-Spain income tax treaty, which pro-
vides for a three-year time frame for presenting a MAP ap-
plication.””’

* Another case concerned the version of the Germany-
Switzerland income tax treaty which was in effect in
2005, which neither specified a filing deadline for a
MAP application nor granted the competent authorities

"**The same applies to requests based on the EU Arbitration Convention.
In contrast, the EU-DBA-SBG entitles to file a legal remedy. See IIL.B.3., be-
low, for more details.

5For a detailed discussion of the court decisions Bickenbach, Interna-
tionale Steuer-Rundschau 2016, p. 305; Fliichter, Internationale Steuer-Rund-
schau 2016, p. 311.

1321 ocal tax court of Cologne, April 14, 2016, 2 K 2402/13. The text of
Art. 25(2) as amended by the 2015 Protocol now expressly provides that the
MAP can only deal with taxation “that is not in accordance with the treaty” and
that an MAP case must be presented within three years from the first notifica-
tion of the action resulting in such taxation (Art. 25(1)).

133 ocal tax court of Cologne, April 14, 2016, 2 K 2809/13. Although Art.
24(1) of the 2011 Germany-Spain income tax treaty provides for the three-year
time frame (the previous Germany-Spain treaty contained no such limitation),
the treaty did not enter into effect until January 1, 2013 (i.e., after the 2010 re-
fusal to approval the MAP application). However, Art. 30(4) of that treaty pro-
vides that Art. 24 is to have retroactive effect with respect to any MAP claim
existing before that date (i.e., it applied to the case at issue here).

'*The treaty has since been updated and includes the three-year time frame
for applications.
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discretion to refuse such an application. Here, the court
ruled that the denial of the application was not justified be-
cause neither the three-year period specified in the OECD
Model Tax Treaty, nor the four-year period specified in
the Ministry of Finance Circular of July 13, 2006, nor the
general four-year assessment period laid down in §169(1)
sentence 2 FCG, afforded any legal basis for refusing to
approve the application.”® Contrary to the prevailing view
at the time, the local tax court of Cologne did not consider
the treaty language to the effect that the competent author-
ities should “endeavor to resolve” an issue of taxation not
in accordance with the treaty by mutual agreement gave
discretion to the competent authorities as to whether or not
to accept a MAP application.”” As the relevant wording
in the former version of the Germany-Switzerland income
tax treaty exactly follows the wording of the OECD Model
Tax Treaty, this decision may be relevant to all other in-
come tax treaties that use similar language.

¢ In a further case, the local tax court of Cologne'58 also
upheld the BZSt’s denial of a MAP application based on
the EU Arbitration Convention. In the court’s opinion, the
claim was not disposing of legal protection due to an al-
ready existing bilateral agreement based on Art. 25 of the
Germany-France income tax treaty. This bilateral agree-
ment had not yet been implemented in Germany pursuant
to §175a FCG, because the taxpayer had not agreed to the
MAP and had not waived appeals. The dismissal of the
action was thus based on the reasoning that, a success-
ful agreement had been reached under the bilateral treaty,
there was no failed mutual agreement procedure and no
need to initiate further proceedings to achieve a mutu-
al agreement were necessary. Because of this reasoning,
the local tax court of Cologne could have left open the
question as to whether it is permissible to conduct several
MAPs simultaneously based on different legal bases.

* Most recently, the tax court of Cologne upheld a rejec-
tion of the BZSt to initiate a MAP at the request of the tax-
payer — who was domiciled in Belgium in the fiscal years
concerning the dispute — which had not been filed with
the Belgian Competent Authority in its capacity as recipi-
ent competent authority.'”

* A decision by the Federal Tax Court in 2019'® con-
tributed to legal certainty in two respects:

o First, the decision outlined several conditions with re-
spect to the admissibility of lawsuits against the rejec-
tion of a MAP application made by the BZSt. (i) Not
only taxpayers domiciled in Germany whose applica-

'>Ministry of Finance Circular of July 13, 2006, no. 2.2.3, replaced by
Ministry of Finance, Circular of February 21, 2024, no. 104 et seq (also re-
placed by Ministry of Finance, Circular of February 21, 2024).

'*Local tax court of Cologne, April 14, 2016, 2 K 1205/15.

"7 Bickenbach, Internationale Steuer-Rundschau 2016, p. 305 (310).

'8 Local tax court of Cologne, July 4, 2017, 2 K 2679/17.

19 Cf. Local tax court of Cologne, February 16, 2022, 2 K 2875/19, EFG
2022, p. 914. Cf. also Haverkamp/Meinert, Deutsches Steuerrecht kurzgefasst
(DStR K) 2022, p. 239.

' Federal Fiscal Court (Bundesfinanzhof), September 25, 2019, I R 82/17,
Federal Tax Gazette II (BStBI. II), p. 229.
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tions have been addressed to the BZSt, but also tax-
payers domiciled abroad whose applications have been
addressed to the other competent authority are granted
authority to appeal. (ii) The legal remedy is not aimed
at stopping an administrative action with an annulment
claim (Anfechtungsklage), but at securing a pure action
by the BZSt (initiation of a MAP or, in this case, con-
sent thereto). (iii) Due to the mandatory character of
a MAP and arbitration clauses, taxpayers dispose of a
subjective-public right to the initiation of a MAP stage
by the competent authorities.'"'

o Second, the Federal Tax Court approved the decision
of the local tax court of Cologne that it was not dis-
cretionary to reject the initiation of a MAP, as it had
been finally determined in a judicial or administrative
proceeding that an applicant was engaged in criminal
tax conduct with reference to the disputed double taxa-
tion.'*”

c. MAP Negotiations

If the cases cannot be resolved unilaterally, the BZSt will
officially initiate the MAP and — if not yet done — forward
the application for the initiation of a MAP to the competent au-
thority of the other contracting state that a MAP application has
been submitted. Usually, this is done within one month of the
submission of the application. The MAP proceeding usually be-
gins by the BZSt sending a position paper to the foreign com-
petent authority. The approval of the initiation of a MAP appli-
cation does not constitute an administrative act toward the tax-
payer and is consequently not legally contestable. The position
paper commenting on the case will be prepared by the BZSt —
usually within six months of receipt of an MAP request. As a
next step, the other competent authority prepares a counter-po-
sition paper.

Upon the exchange of the position papers, the competent
authorities of the contracting states will enter negotiations to
resolve the issue. These negotiations may be conducted purely
by written procedure, but the BZSt also conducts periodic face-
to-face meetings with a variety of competent authorities in or-
der to negotiate all current or new cases. The BZSt informs the
involved state tax authority about the content and progress of
the procedure.'” Based on Art. 25(2) sentence 1 of the OECD
Model Tax Convention and corresponding treaties, the compe-
tent authorities are required to endeavor to resolve the case by
mutual agreement with the other competent authority. Again,
German treaties generally meet this requirement. Only the old
treaty with Greece will be amended according to Art. 16(2) of
the MLI with the upcoming application of the MLL'*

'“"'For details, see Hendricks/Strotkemper, Unternchmensbesteuerung
2020, p. 310 et seq.

'The decision in this case did not relate to a rejection of an application
for the initiation of a MAP based on an income tax treaty, but under the EU Ar-
bitration Convention, Art. 8(1) of which permits rejection of a MAP request if
the double taxation results from fiscal fraud or tax evasion subject to penalties.
The subject matter of the case may therefore result in different legal considera-
tions for cases under income tax treaties.

' Ministry of Finance, Circular of February 21, 2024, no. 74.

1% See §6 no. 3 of the MLI-AnwG.
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The taxpayer plays only a passive role in bilateral MAP
negotiations involving the competent authorities.'” If additional
information is required, the taxpayer must provide the request-
ed information in a timely manner. The taxpayer may withdraw
a MAP application and terminate the proceedings at any stage
in the MAP process, in which case, after the application is with-
drawn, the taxpayer may choose to litigate the case under Ger-
man domestic tax rules. The taxpayer must not comment on the
question as to whether to withdraw unilateral legal remedies
until he or she has been notified of a proposal for mutual agree-
ment.'

In the case of a settlement, the competent authorities gen-
erally conclude the agreement in writing.'"”” The competent au-
thorities are not obliged to agree on a settlement. If the income
tax treaty does not contain an arbitration clause, the internation-
al dispute settlement proceeding is to be terminated.

d. Implementation of a MAP

If the competent authorities of the two contracting states
have reached a mutual agreement, Art. 25(2) sentence 2 of
the OECD Model Tax Convention as well as most German
treaties oblige the competent authorities to implement the mu-
tual agreement irrespective of domestic assessment, validity or
implementation periods in national law. Art. 16(2) sentence 2
of the MLI corresponds to these standards. With the upcom-
ing application of the MLI, Art. 16(2) sentence 2 of the MLI
amends the old treaties with the Czech Republic, Greece and
Slovakia (and Italy at a later stage) correspondingly.'®

It should be acknowledged that the mutual agreement
eliminates taxation not in accordance with the tax treaty, in
most international double taxation scenarios. But, the mutual
agreement regularly cannot also prevent secondary adjustments
that are prescribed by domestic law which may provoke anoth-
er double taxation.'”

Practically, the achieved mutual agreement is memorial-
ized in writing by a final exchange of position papers.'™ The
taxpayer will be informed of MAP results, which are subject
to approval of the taxpayer for the implementation in national
law according to §175a FCG."" Consent must be declared to
the BZSt in writing. If the taxpayer agrees and waives its right
to appeals and objections in relation to the notice implement-
ing the mutual agreement of the competent authorities, as well
as withdraws any appeals filed and still pending (domestic and
foreign) insofar as they relate to the subject matter of the dis-
pute resolution proceedings and are not otherwise settled, the
agreed solution will be implemented by the local tax office by
way of a revised tax assessment.'”” The BZSt must set a reason-
able deadline (of at least 60 days) for the applicant or the per-
son(s) concerned to submit the consent to the BZSt and related

165

Ministry of Finance, Circular of February 21, 2024, nos. 80 et seq.

' 1d., no. 82.

' Id., no. 83.

'% See §4 no. 3 for the Czech Republic, §6 no. 3 for Greece, §10 no. 8 for
Slovakia.

19 See Local tax court of Munich, May 22, 2023, 7 K 2545/19; see also
Kempf/Hoffmann, Internationales Steuerrecht 2024, 656.

" Ministry of Finance, Circular of February 21, 2024, no. 83.

""I'This is a pure information act and not to be considered as a contestable
administrative act. Id., no. 90.

' Id., nos. 84 et seq., 87.
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declarations to the respective recipients (local tax office and/
or tax court).'™ If the applicant or the person(s) concerned does
not submit their declarations within the set time limit, this may,
depending on the circumstances of the individual case, result
in the final non-implementation of the notification in Germany
and abroad."”*

The bilateral agreement cannot be implemented in German
law by the local competent tax office before the required de-
clarations of the taxpayer are submitted to the BZSt or other
recipients.”” The BZSt must inform the competent state tax au-
thority as soon as the prerequisites for implementation are met
and notifies it of the effective date of the mutual agreement.
Section 175a FCG ensures the implementation of the result of
a MAP or an arbitration procedure even if the statute of limita-
tions has expired under domestic rules. If a taxpayer has filed
a legal remedy while a MAP request is pending, the appeal is
likely to be suspended by the local tax office — where appro-
priate, at the suggestion of the taxpayer — until the final MAP
decision is announced. An unfavorable decision in the domes-
tic proceedings does not affect a MAP request or vice versa.
The following scenarios might occur:

* If an appeal has not been filed domestically, MAP deci-
sions can still be implemented because the time frame for
amending binding tax assessments does not expire until
one year after the mutual agreement has become effective
pursuant to §175a FCG. If the one-year period suspending
the expiration of the period to amend the tax assessment in
correspondence to the settlement is about to expire without
such amendment, it is recommended that a request is filed
to the local tax office demanding the tax authority to exe-
cute the amendment. By doing so, that taxpayer is granted
an additional suspension of the expiration period until the
tax authority makes a decision on the new request.'”

« If a taxpayer has objected to a tax assessment under Ger-
man domestic law and simultaneously applied for a MAP,
the objection is likely to be suspended until the competent
authority’s final decision is announced. In these circum-
stances, the tax authorities usually also grant a request for
suspension of the corresponding tax payment. If the tax-
payer confirms the mutual agreement, the objection filed
with the local tax office must be withdrawn consequently.

« If the taxpayer does not accept the MAP decision, the
taxpayer can continue pursuing any pending domestic
remedies. If an objection is unsuccessful at the domestic
level of the administrative appeals procedure, the taxpayer
may also file a claim with the Fiscal Court. If a taxpayer
has filed an appeal while a MAP request is pending, the
appeal will be suspended until the final MAP decision is
announced. An unfavorable decision in the domestic pro-
ceedings does not affect the MAP request or vice versa.

' Id., no. 86.
" 1d., no. 89.
" Id., no. 91.
176 See §171(3) of the FCG.
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2. EU Arbitration Convention

a. Preliminary Proceedings

If the tax authority of one state intends to adjust a taxpay-
er’s income in accordance with Art. 4 of the EU Arbitration
Convention, as part of the preliminary proceedings of Art. 5 of
the EU Arbitration Convention, they must inform the taxpay-
er as soon as possible about the planned adjustments so that all
parties involved in the other contracting state may be informed
as well. The related parties must be given adequate time to dis-
cuss the issue with their tax authorities to determine whether
the parties can agree on a corresponding adjustment that will
avoid double taxation in the other contracting state. The Min-
istry of Finance’s new circular does not further comprise infor-
mation on the preliminary proceedings according to Art. 5 EU
Arbitration Convention, but the previous best practice may be
checked beforehand and replaced version of the circular dated
October 9, 2018."

If the parties involved agree to the adjustments, there will
be no need for a mutual agreement or arbitration proceedings,
and the preliminary proceedings can be terminated successfully
according to Art. 5 of the EU Arbitration Convention. The Min-
istry of Finance requires all involved competent authorities to
agree to an adjustment, including the BZSt."” This deviation
from the wording of Art. 5(3) of the EU Arbitration Convention
suggests that the actual adjustment can represent a compromise
between the related parties according to the German interpreta-
tion."”

b. MAP Application

If the parties involved do not reach an agreement about
the planned adjustment according to Art. 5 of the EU Arbitra-
tion Convention, the taxpayer must file an application for the
initiation of a MAP according to Art. 6 of the EU Arbitration
Convention and must assert that the principles set forth in Art.
4 of the EU Arbitration Convention have not been observed
(Art. 6(1) sentence 1 of the EU Arbitration Convention)."** Ac-
cess to a MAP in this case is limited to entities who are sub-
ject to adjustments of tax authorities relating to the allocation of
intercompany prices in cross-border cases, or, under Art. 1(1)
and Art. 4 no. 2 of the EU Arbitration Convention, with re-
spect to cases concerning profit allocations between an enter-
prise and its permanent establishment in another contracting
Member State. The EU Arbitration Convention considers a per-
manent establishment as an enterprise of that other contracting
state for purposes of the EU Arbitration Convention, according
to Art. 1(2) EU Arbitration Convention.”' Consequently, the
proceedings provided by Art. 6(1) of the EU Arbitration Con-
vention are not open to any tax disputes relating to conflicts
other than allocation conflicts (e.g., no access for the resolution

""" Ministry of Finance, Circular of October 9, 2018, no. 10.1 (replaced by
Ministry of Finance, Circular of February 21, 2024).

" 1d., no. 10.2.

' Liebchen, in: M(‘)ssner/Laglpert et al., 6th ed. 2023, no. 13.126; Krabbe,
in: Wassermeyer, Art. 5 EU-SchU, no. 8.

'S, also Id., no. 117.

'S, Ministry of Finance, Circular of February 21, 2024, no. 115.
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of other tax disputes of entities and no access at all for tax con-
flicts concerning individuals).

The application must be addressed to the competent au-
thorities of all states of residence of the taxpayers concerned
and explicitly refer to the EU Arbitration Convention as the le-
gal basis for the demanded performance of a MAP." In Ger-
many, the BZSt is the competent authority for proceedings
based on the EU Arbitration Convention as well, as well as un-
der bilateral tax treaties. An application for a MAP under the
EU Arbitration Convention can also be filed in a permanent es-
tablishment’s state, provided that it concerns the permanent es-
tablishment of a company with its registered office in a Mem-
ber State of the EU, since permanent establishments are consid-
ered to be legal entities for the purposes of the application of
the EU Arbitration Convention (Art. 1(2) EU Arbitration Con-
vention)."*’

The application must be filed within three years after noti-
fication of the first tax assessment or its equivalent that led to
(economic) double taxation according to Art. 6(1) sentence 2
EU Arbitration Convention.'"™ The application must be submit-
ted in triplicate in order to avoid delays to the BZSt."” The in-
formation already outlined above for MAP applications based
on income tax treaties must be disclosed in the application un-
der the scope of the EU Arbitration Convention."™ Additional-
ly, the following information is required:""’

* name, address (registered office), taxpayer ID, and local
tax office (if relevant also foreign competent tax authority)
of the other party or parties to the relevant transactions;

* detailed description of the relationship between the appli-
cant company and the other parties to the relevant transac-
tions;

* a statement by the requesting company as to how, in its
opinion, the arm’s length principle has not been observed,;

eonly in permanent establishment cases: breakdown of
permanent establishment profits, including auxiliary and
subsidiary calculations and designation of the country of
domicile of the ultimate parent company (the internation-
ally accepted concept of the “ultimate parent entity” can
be used as a basis).

Moreover, the (revised) Code of Conduct by the former
EU JTPF requires a confirmation by the company that it will re-
spond as fully and as quickly as possible to any queries from a
competent authority and provide the competent authorities with
the necessary documentation.'®

"1d., no. 114.

" Id., no. 115.

"%1n relation to the United Kingdom and Northern Ireland, this applies on-
ly to the extent that applications were submitted before January 1, 2021, as the
transition phase of Brexit ended on December 31, 2020. S. Id., no. 118.

¥ 1d., no. 116.

"% Id., no. 119.

%7 Additional information about disclosures may also be accessed from the
BZSt’s information sheets online at https://www.bzst.de/SharedDocs/Down-
loads/DE/Merkblaetter/uebersicht_erforderliche_unterlagen_unternehmer.pdf
?__blob=publicationFile&v=2.

%8 See Revised Code of Conduct for the effective implementation of the
Convention on the elimination of double taxation in connection with the adjust-
ment of profits of associated enterprises 2009/C 322/01, available at https://eur-
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c. Approval of a MAP Application

Pursuant to Art. 6(2) of the EU Arbitration Convention,
Germany will initiate a MAP with the competent authority of
the other contracting state according to the application if:

(i) the application is filed by an entity affected by a profit
adjustment based on Art. 1 and 4 of the EU Arbitration
Convention,

(ii) the application is filed on time with the BZSt as com-
petent authority,

(iii) the application sufficiently substantiates that the prin-
ciples set forth in Art. 4 of the EU Arbitration Convention
have not been observed, and

(iv) the competent German tax authorities are unable to
reach a satisfactory solution.' The initiation will be per-
formed no later than four months after the later of: (i) the
date of the tax assessment notice by which the final de-
cision on the income increase has been assessed or deter-
mined; or (ii) the date on which the company’s application
and any additional information eventually requested from
the taxpayer have been received by the BZSt." In the for-
mer alternative, a final decision on an income increase is
not given before a decision of a court of last instance has
become binding.”' The applicant will be informed about
the initiation of a MAP and the start date of the two-year
period according to Art. 7(1) of the EU Arbitration Con-
vention."”

Again, the BZSt may reject a request for a MAP due to
a lack of information or when information is not transmitted
within the maximum filing period of three years. Furthermore,
Art. 8(1) EU Arbitration Convention provides flexibility in
denying access to the Arbitration Convention if taxpayers are
subject to serious penalties with final effect (e.g., for fiscal
fraud or tax evasion).'” In addition, Art. 8(2) of the EU Arbitra-
tion Convention legitimizes the suspended initiation of a MAP
due to respective pending domestic procedures.

d. MAP Negotiations

The BZSt follows the revised Code of Conduct for the ef-
fective implementation of the EU Arbitration Convention with
regard to the procedure for the adjustment of profits of associ-
ated enterprises, including the position papers to be prepared.
Cases are resolved in a common working language or are car-
ried out in a manner that has the same effect, as quickly as pos-
sible given the complexity of each case.”* The deadlines spec-
ified therein are to be complied with. Such deadlines include
the conclusion of a mutual agreement within two years or, in
certain circumstances (e.g., imminent resolution of a case, par-

lex.europa.eu/legal-content/EN/TXT/?uri=0J:C:2009:322:TOC, point 5 a)
(vii). See also Ministry of Finance, Circular of February 21, 2024, no. 120.

" 1d., no. 114.

01d., no. 124. S. also Revised Code of Conduct EU JTPF of December 30,
2009, no. 5 b).

191 Ministry of Finance, Circular of February 21, 2024, no. 125.

2 Id., no. 126.

3 1d., no. 6. For a detailed discussion, see Liebchen, in: Mbssner/Lampert
et al., 6th ed. 2023, no. 13.130-13.131.

Y Revised Code of Conduct EU JTPF of December 30, 2009, no. 6.1. b).
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ticularly complex transactions, or triangular constellations' ),
extension of this limit for one year at the most according to
Art. 7(4) of the Arbitration Convention.'” The two-year period
is not likely to begin before pending domestic administrative or
judicial proceedings have been terminated, with binding effect
in the Contracting States being bound by the arm’s length prin-
ciple of Art. 4 of the EU Arbitration Convention.

Generally, the initiating competent authority submits a po-
sition paper, which includes: (i) a statement of the case by the
applicant; (ii) the competent authority’s assessment of the facts
of the case (e.g., why it believes that double taxation exists or is
likely to occur); and (iii) a proposal by the competent authority
as to how the case could be resolved with a view to eliminat-
ing double taxation, together with a comprehensive explanation
of the proposed solution. If necessary, appropriate means likely
to achieve an agreement as quickly as possible, including face-
to-face meetings, will be considered.”” Face-to-face meetings
will be organized on a regular basis, at least once a year."” The
company requesting the mutual agreement procedure must be
informed by the competent authority to which it has submitted
the request of all significant developments concerning the pro-
ceeding; if necessary, the company will be asked to present its
point of view to its competent authority.'”

The federal and state tax authorities must, as far as pos-
sible, submit the opinions requested of them no later than one
month before the expiry of the deadlines provided for in the
Code of Conduct for the BZSt as the German competent au-
thority ™

e. Implementation of a MAP

For details on the implementation of a MAP, see I11.B.1.d.,
above, as they apply for MAPs under the EU Arbitration Con-
vention, as well as for MAPs under bilateral tax treaties.

3. EU Directive on Tax Dispute Resolution
Implemented as EU-DBA-SBG

a. MAP Application

The initial application procedure under EU-DBA-SBG, in
particular, is different from the procedures already described
above. The dispute resolution complaint (“Streitbeilegungs-
beschwerde”) must be filed within three years from the first
notification of the taxpayer of the action that provoked or will
provoke the issue in dispute.”” The three-year time frame also
applies if the taxpayer forgoes local legal remedies or if such
local legal remedies are pending.”” Furthermore, binding court
decisions have no effect on the expiration of this time limit.*”’

1% “Triangular constellations™ refers to the involvement of more than two
EU member states.

196 Ministry of Finance, Circular of February 21, 2024, no. 129 and Revised
Code of Conduct EU JTPF of December 30, 2009, no. 6.1. d).

"7 Ministry of Finance, Circular of February 21, 2024, nos. 6.1. c), 6.3. a),
6.4 a).

8 1d., no. 6.4. f).

" Id., nos. 6.1. ¢), 6.3. b).

200 Ministry of Finance, Circular of February 21, 2024, no. 130.

2 See §4(3) sentence 1 of the EU-DBA-SBG.

22 See §4(3) sentence 2 of the EU-DBA-SBG.

% See §4(3) sentence 2 of the EU-DBA-SBG.
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Any complaint filed by a legitimate applicant must be
based on a dispute according to §1(1) EU-DBA-SBG. Disputes
in this sense may arise from the interpretation and application
of treaties as well as conventions providing for the elimination
of double taxation on income and, where applicable, on capital.

Complaints based on §4(1) of the EU-DBA-SBG should
furthermore include the following information set out in §5 of
the EU-DBA-SBG:™*

*name, address, tax number, and any other information
that is required for the identification of the applicant, such
as the local tax office and for the identification of other
persons concerned;

* Member States concerned by the complaint;
* taxable periods affected by the dispute;

* precise details of the relevant facts and circumstances of
the case, with copies of all supporting documents and evi-
dence. Including:

o precise details of the structure of the relevant trans-
actions and the relationships between the person con-
cerned and the other parties involved in the relevant
transactions, and if so, including all facts that have been
disclosed in good faith in a mutually binding agreement
between the applicant and the tax authorities;

o detailed information with respect to the nature and
timing of the actions of the tax authorities that have re-
sulted or will result in a dispute, including details of the
taxable income earned in the other Member State and
the inclusion of same taxable income in the other Mem-
ber State, and details of any taxes levied or to be levied
on the income in the other Member State; and

o the corresponding amounts in the currencies of the
Member States concerned,;

« reference to the applicable domestic tax law and interna-
tional conventions or agreements; if more than one con-
vention or agreement is applicable, also a statement indi-
cating which convention or agreement is interpreted in re-
lation to the relevant issue in dispute;

* a statement indicating the legal grounds on which a dis-
pute exists;

* information on any domestic appeals lodged or legal pro-
ceedings filed by the applicant in relation to the issues in
dispute, as well as of all court decisions relating to the dis-
pute, with copies of all supporting documents;

e a statement by the applicant that he or she undertakes
to fully and promptly comply with all reasonable requests
made to competent authorities of the Member States con-
cerned and to provide the competent authorities with all
requested documents and evidence upon request;

* copies of the following documents if available:

204 Ministry of Finance, Circular of February 21, 2024, nos. 161 et seq. Ad-
ditional information about disclosures may again be accessed from the BZSt’s
information sheets online at https://www.bzst.de/SharedDocs/Downloads/DE/
Merkblaetter/uebersicht_erforderliche_unterlagen_unternehmer.pdf?__blob
=publicationFile&v=2.
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0 tax assessment notices;

otax audit reports or other comparable documents
which, in the result, have led or will lead to the dispute;
as well as

o copies of all other documents prepared by the tax au-
thorities in connection with the matter in dispute; and if
s0, any details of any mutual agreement procedures re-
quested by the person concerned or arbitration proceed-
ings concerning the same dispute and the same taxable
period, with copies of all supporting documents;

e a declaration by the applicant stating compliance with
§4(4) of the EU-DBA-SBG;

» any other information deemed necessary for the substan-
tive examination of the respective case with respect to the
dispute or is deemed necessary by the person concerned.

The taxpayer’s request (complaint) must be filed in writing
with both competent authorities at the same time and include
the same information.”” Furthermore, other notifications within
the meaning of margin 149 of the Ministry of Finance’s circular
(such as withdrawn complaints or other letters addressed to the
competent authority by the applicant within the pending pro-
cedure) must generally be submitted simultaneously to all in-
volved competent authorities.”™ In the case of filing complaints
on different dates to the respective competent authorities, the
applicant accepts differing procedural time frames toward each
competent authority.” As the taxpayer must address any writ-
ten or oral communication with the BZSt as competent author-
ity in German as an official language,”” the required simultane-
ous filing of the complaint with both competent authorities of-
ten implies the complaints will be drafted in two languages (un-
less the other competent authority also accepts German as an
official language). If the complaint is addressed in a language
other than German to the German competent authority, such a
request is unlikely to be seen as complying with the deadline
according to §4(3) sentence 1 of the EU-DBA-SBG.*”

The BZSt must acknowledge receipt of the dispute reso-
lution complaint to the applicant within two months from the
receipt of the complaint.”"’ The BZSt must also inform the com-
petent authorities of the other Member States concerned of the
receipt of the complaint within this time limit.”"" In doing so, it
must also indicate toward the competent authorities of the oth-
er Member States the language or languages in which it intends
to communicate during the proceedings. Within three months
from the receipt of the dispute resolution complaint, the BZSt
may request additional information for the substantive exami-
nation of the respective dispute resolution complaint from the
applicant.””* This request must be answered within three months

2 See §4(2) of the EU-DBA-SBG.

206 Ministry of Finance, Circular of February 21, 2024, no. 149.

27 1d., no. 155.

% See §3 of the EU-DBA-SBG; in contrast to the draft bill, the final bill is
not legitimating English as official language for the purpose of the performance
of the proceedings of the EU-DBA-SBG.

2 See Ministry of Finance, Circular of February 21, 2024, nos. 60, 62 et
seq.

*1% See §6(1) of the EU-DBA-SBG.
! See §6(2) of the EU-DBA-SBG.
2 See §7 of the EU-DBA-SBG.
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from the day following the day on which the request for infor-
mation was notified to the applicant. A copy of the answer must
be submitted to the competent authorities of the other Member
States at the same time.

A written withdrawal of the complaint may be declared at
any time towards all competent authorities at the same time by
the person filing the complaint and results in the termination of
the proceedings ex officio.””’ The proceedings must also be ter-
minated immediately if the issue in dispute becomes irrelevant
for legal or factual reasons in Germany, and the BZSt must in-
form the person concerned without delay about the reasons for
the termination of the proceedings.”* A settlement in this sense
is also given if the BZSt decides within six months from the re-
ceipt of the complaint (or, in the case of requests for informa-
tion pursuant to §7 EU DBA-SBG, after six months from the
day following the day on which the response was received) to
resolve the dispute unilaterally (“Abhilfe” or a relief). In con-
trast to proceedings based on an income tax treaty or the EU
Arbitration Convention, the novelty of §12(2) EU-DBA-SBG,
in this respect, is that the BZSt is entitled to issue a correspond-
ing remedy decision on its own authority directly. But accord-
ing to §5(1) sentence 1 no. 5 of the German Tax Administration
Act (Finanzverwaltungsgesetz), the remedial decision may on-
ly be made in agreement with the respective German state tax
authority.

A complaint filed based on the EU-DBA-SBG has primary
effect (i.e., the request for a MAP based on the EU-DBA-SBG
terminates any pending proceedings based on a bilateral in-
come tax treaty or the EU Arbitration Convention ex officio);”"”
and, if the proceeding based on the EU-DBA-SBG was request-
ed initially, this generally precludes any subsequent requests on
other legal grounds.”'® But, in the view of the Ministry of Fi-
nance, initial requests based on the EU-DBA-SBG only then
have this preclusive effect toward requests based on a bilater-
al tax treaty and/or the EU Arbitration Convention if the EU-
DBA-SBG was applicable in matters on time (requests after Ju-
ly 1, 2019, for fiscal years beginning January 1, 2018) accord-
ing to §33 EU-DBA-SBG.”"” Additionally, if requests concern
issues with tax disputes affecting fiscal years beginning after
January 1, 2018, as well as previous fiscal years, the competent
authorities can agree on accepting the application of the EU-
DBA-SBG for the entire issue.”"® As the implementation act of
the EU Dispute Resolution Directive for the United Kingdom
and Northern Ireland has been revoked in the meantime, the
EU-DBA-SGB is no longer applicable in relation to the United
Kingdom and Northern Ireland since January 1, 2021. There-
fore, in the case of requests for a MAP based on the EU-DBA-
SBG in relation to the United Kingdom and Northern Ireland
after this date, such requests should not have preclusive effect
toward an alternative proceeding based on Art. 25 income tax
treaty with the United Kingdom and Northern Ireland initiated
in the further course.

23 See §11(1) of the EU-DBA-SBG.

24 See §12(1) sentence 1 and 2 of the EU-DBA-SBG.

5 See §4(4) sentence 1 of the EU-DBA-SBG.

216 See §4(4) sentence 2 of the EU-DBA-SBG.

27 See Ministry of Finance, Circular of February 21, 2024, no. 11.
8 1d., no. 147.
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If the conditions in §28(1) of the EU-DBA-SBG are pro-
vided, individuals and smaller companies listed in §28 of the
EU-DBA-SBG®"” can apply for procedural simplifications, such
as the submission of the complaint and other notifications re-
ferred to in the Ministry of Finance’s circular,” only to the
competent authority of the Member State in which the person
concerned is resident (in Germany, to the BZSt). The respec-
tive applicant bears the burden of proof for meeting the crite-
ria.”" If the criteria is not met, the BZSt must inform the ap-
plicant within three months of the application of the general
terms and the related obligation to file complaints in all Mem-
ber States concerned at the same time and with the same con-
tent.””* If the simplified procedural rules apply and if the appli-
cant is domiciled in Germany, the BZSt must notify the compe-
tent authorities of the other Member States within two months
from receiving the complaint or any other notifications within
the meaning of margin 149 of the Ministry of Finance’s circu-
lar as well as of its content.” As soon as a notification has been
sent by the BZSt, a notification is deemed to have been sent to
all Member States concerned as of the end of the day on which
the notification was sent.* If the applicant provides addition-
al information within the meaning of margin 163 of the Min-
istry of Finance’s circular to the BZSt, the BZSt must forward a
copy of the submitted information to the competent authorities
of the other Member States immediately.”” The information is
deemed as having already been submitted to the other compe-
tent authorities with the original receipt of this information at
the BZSt.”

b. Approval of a MAP Application

Each of the involved competent authorities must reject or
accept the taxpayer’s complaint within six months after the re-
ceipt of the complaint, or six months after the day following the
receipt of additional information prepared by the applicant at
the BZSt.” A complaint is deemed accepted if the competent
authorities fail to agree to accept or reject it within the given
time frame.” If any local remedies relating to the issue in dis-
pute are pending, the six-month time limit does not begin be-
fore this domestic proceeding has either been terminated, with
binding effect or otherwise definitively, or been suspended or
put in abeyance or ordered as rested.”” If both competent au-
thorities directly accept the complaint within the period of six

9 The simplified procedure applies for companies who meet the size cri-
terion of §28(1), no. 2 of the EU-DBA-SBG at the end of the last completed
assessment period prior to filing the application.

2 See Ministry of Finance, Circular of February 21, 2024, no. 149.

?'Id., no. 151.

221d., no. 151.

*» See §28(2) of the EU-DBA-SBG.

*** See §28(3) of the EU-DBA-SBG.

% See §28(4) of the EU-DBA-SBG.

*0This reading follows from the wording of §28(5) of the EU-DBA-SBG.
As far as the Ministry of Finance is concerned, as the Circular of February 21,
2024, no. 153 slightly deviates from this understanding, it is still open to inter-
pretation whether this deviation represents a different view of the German tax
administration.

7 See §8(1) sentence 1 and 2 of the EU-DBA-SBG. The application of
§8(1) sentence 2 of the EU-DBA-SBG requires that both the BZSt and the ap-
plicant noted the respective time frame according to §7 of the EU-DBA-SBG.

** See §8(4) of the EU-DBA-SBG.

* See §8(1) sentence 3 of the EU-DBA-SBG.

6887

© 2025 Bloomberg Industry Group, Inc., Arlington, VA
ISBN 978-1-61746-885-8

months, the initiation of discussions under the MAP is not sub-
ject to a time limit.

A rejection of a complaint can be based on four different
and exclusively named reasons specified in §8(3) sentence 1 of
the EU-DBA-SBG:

e lack of information prescribed in §5 of the EU-DBA-
SBG;

e lack of information requested based on §7 of the EU-
DBA-SBG;

e lack of an issue in dispute according to §1(1) of the EU-
DBA-SBG:; or

* disregard of the period for filing complaints according to
§4(3) of the EU-DBA-SBG.

The rejection must be sent and justified to the applicant.*”

c. Access to Legal Actions Against Rejection of the
Complaint

If one or all competent authorities reject the complaint, the
taxpayer is entitled to file a request for a legal remedy to the
advisory commission (in cases of rejection by at least one, but
not all involved competent authorities),”" or to the respective
local courts (rejection by all involved competent authorities).”
The advisory commission or the local courts are mandated to
review the rejection of the complaint.

A domestic review must be initiated based on the respec-
tive national procedural law for rejections if all involved com-
petent authorities have rejected the complaint. For Germany,
the BZSt’s rejection constitutes an administrative act (§117 of
the FCG) which is subject to appeal within the administrative
appeals procedure within one month from the day following
the notification of the rejection by the BZSt in Germany.™ If
the rejection gets confirmed within this procedure, the action
is contestable before the local tax court of Cologne within one
month from the day following the notification of the confirma-
tion decision by the BZSt.” If the respective period for the ini-
tiation of the legal action against a rejection by the BZSt has
passed before the rejection by the competent authority of an-
other contracting state has been notified to the applicant in Ger-
many, requests from the applicant for the restoration of prior
status of the period for the initiation of the legal action against
BZSt rejection must be granted to the applicant based on §110
of the GTCC.**

The application to the advisory commission to review the
rejection can only be filed within 50 days following the notifi-
cation of the applicant of one domestic court’s decision replac-
ing the rejection of the complaint by a competent authority of
the Member States concerned.

Comment: If only one national court repeals the rejection
by a competent authority, the advisory commission is entitled

20 See §8(3) sentence 2 of the EU-DBA-SBG.

! See §10(1) of the EU-DBA-SBG.

2 See §9 of the EU-DBA-SBG.

3 See §347, 355 of the FCG.

**This court has exclusive jurisdiction according to §38(1) of the GTCC,
as the BZSt as the defendant has its registered office in Bonn, which is in its
district.

¥ See §9(1) of the EU-DBA-SBG.
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to finally decide on the rejection of the complaint or the accep-
tance of the complaint and the initiation of a MAP, as set out
in §10 EU-DBA-SBG.** If, however, one domestic court con-
firms the rejection by a competent authority and if the tax au-
thorities are not entitled to deviate from this decision, the com-
plaint cannot be subject to review by the advisory commission
and consequently not accepted for a MAP with binding effect.”’

If, instead, the complaint has not been rejected by all com-
petent authorities, the person concerned is entitled to request
the composition of an advisory commission to review the rejec-
tion(s) in writing within 50 days following the day of the noti-
fication of the rejection of the respective competent authority.™
This request is only admissible if the rejection cannot be sub-
ject to review at the domestic level, if a domestic appeals pro-
cedure is neither pending in administrative nor court proceed-
ings, or if the applicant explicitly waived this right.”” The com-
plaint cannot be subject to another MAP if the advisory com-
mission confirms the rejection. If the advisory commission ac-
cepts the complaint for the performance of a MAP, the com-
petent authorities whose rejection was replaced are obliged to
initiate a MAP within 60 days after the approval of the com-
plaint.* If this time period is not met, the advisory commission
is entitled to provide an arbitral opinion on the dispute (i.e., the
MAP stage is skipped entirely in this case and is known as a
“Sprungschiedsverfahren”).**'

Since the proceedings before the advisory commission ful-
ly corresponds to the arbitral proceedings conducted by the ad-
visory commission following an unsuccessful MAP, procedur-
al details are prescribed in that context.””

d. MAP Negotiations

As already noted, following the approval of the complaint
by both competent authorities (or by the advisory commission),
the competent authorities of the Member States concerned must
endeavor to resolve a dispute via a MAP within a two-year pe-
riod.”” This period begins with the competent authorities noti-
fying the receipt of their admission decision regarding the ap-
plicant’s complaint the day following the receipt of the admis-
sion decision of the advisory commission.”* If any local reme-
dies relating to the issue in dispute are pending, the two-year
period does not run before this domestic proceeding has either
been terminated with binding effect, has been terminated defin-
itively in another way, has been suspended, put in abeyance, or
ordered to be rested.”” The two-year period for settlement can
be prolonged for one year only with a written and well-founded
proposal for disposition by one involved competent authority.**
Therefore, such a decision is in the discretion of the respec-

6 See §9(2) sentence 1 of the EU-DBA-SBG.

77 See §9(2) sentence 2 of the EU-DBA-SBG and Ministry of Finance, Cir-
cular of February 21, 2024, no. 169.

¥ See §10(2) of the EU-DBA-SBG.

2 See §10(1) sentence 3 of the EU-DBA-SBG.

0 See §10(5) EU-DBA-SBG and Ministry of Finance, Circular of Febru-
ary 21, 2024, no. 170.

1 See §17(2) of the EU-DBA-SBG.

22 See III.C.3.a., below, for more details.

3 See §13(1) of the EU-DBA-SBG.

4 See §13(2) sentence 1 and 2 of the EU-DBA-SBG.

5 See §13(3) of the EU-DBA-SBG.

6 See §13(4) sentence 1 of the EU-DBA-SBG.
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tive competent authorities; the applicant must be notified about
this decision.” This unilateral option for prolongation has been
incorporated only into German law. The EU Directive on Tax
Dispute Resolution apparently requires, according to the word-
ing of Art. 4(1), upon a unilateral request for prolongation of
one competent authority, a bilateral agreement of both compe-
tent authorities to do so.”* Reasons for this “tightened” imple-
mentation approach are not revealed in the legislative explana-
tion of the implementing law.”” The applicant is granted nei-
ther a right of enforcement nor prevention of such a prolonga-
tion of the settlement period. The applicant is nevertheless free
to submit corresponding applications to the competent authori-
ties regardless of the lack of procedural rights in this context. If
deemed appropriate, the competent authorities may ask the tax-
payer concerned to submit additional information in relation to
the issue in dispute.”™ Such a request remains without effect for
the calculation of the settlement period.”™

If the competent authorities of the Member States con-
cerned agree on a settlement of the dispute within the two-
year period, the BZSt must notify each taxpayer concerned of
the agreement without delay.”” While the agreement is directly
binding not only for the involved competent authorities but al-
so for local tax authorities, the enforceability of the agreement
in domestic law remains in the discretion of the taxpayer.”’

If instead, the competent authorities fail to find a solution
within the settlement period, the BZSt must inform the taxpayer
concerned without delay about the termination of the MAP
stage without an agreement and give reasons for the failure to
do s0.”* In contrast to the EU Directive on Tax Dispute Res-
olution that requires the competent authorities to give “gener-
al reasons” for the failed settlement, the German legislature re-
quires the BZSt to state “reasons” for the failure. Both, §16(1)
of the EU-DBA-SBG and the Ministry of Finance’s circular
leave the questions open as to what level of detail in the jus-
tification must be considered by the BZSt in this respect and
to what extent the details required by §16(1) of the EU-DBA-
SBG correspond or deviate from the details required by the Art.
4(3) of the EU Directive on Tax Dispute Resolution.” There-
fore, neither the EU Directive on Tax Dispute Resolution nor
§16 of the EU-DBA-SBG gives an indication as to when the
explanation for the competent authorities’ failing to come to an
agreement is sufficient.”

Furthermore, this MAP stage may be terminated for other
reasons. Regardless of the maximum settlement period of two
or three years, MAP negotiations must be terminated ex officio
if a competent authority from one Member State concerned in-

7 See §13(4) sentence 2 of the EU-DBA-SBG.

*8For further discussion see Fliichter, in: Schonfeld/Ditz, Dop-
pelbesteuerungsabkommen, 2nd ed. 2019, Art. 25 OECD Model Tax Treaty,
no. 500.

*German parliament, Official Record (Bundestag Drucksache) no. 19/
12112, p. 34.

20 Gee §14 sentence 1 of the EU-DBA-SBG.

»! See §14 sentence 3 of the EU-DBA-SBG.

»2See §15(1) sentence 1 of the EU-DBA-SBG.

3 See §15(1) sentence 2 of the EU-DBA-SBG and Ministry of Finance,
Circular of February 21, 2024, nos. 84 et seq.

**See §16(1) of the EU-DBA-SBG.

5 See also German Parliament, Official Record (Bundestag Drucksache)
no. 19/12112, p. 34.

»For further discussion see Pit, Intertax 2019, p. 745 (758).
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forms the other involved competent authorities that a court or
other judicial authority of the first Member State has made a fi-
nal decision on the matter in dispute from which no derogation
is permitted based on the domestic law of that Member State.”’
The negotiations may also be stopped at any time due to a with-
drawal of the complaint by the taxpayer or due to a settlement
on other ways.”*

e. Implementation of the MAP

Generally, the comments concerning implementation
mentioned in III.B.1.d., above, apply following a MAP under
the EU-DBA-SBG.” The agreement will be enforced pursuant
to §175a of the FCG if the taxpayer declares its consent to the
bilateral settlement, waives in writing (or on record) the right to
appeal against the tax assessments correctly implementing the
dispute resolution procedure and, if necessary, withdraws any
pending legal acts in domestic proceedings.”®

In contrast to the other implementation procedures for
MAP-settlements, the wording of §15(1) sentence 2 of the EU-
DBA-SBG explicitly requires the taxpayer not only to declare
the consent to the settlement of the competent authorities to the
BZSt as the German competent authority but also — separately
in writing — to withdraw the right to appeal to the BZSt against
the tax assessments correctly implementing the dispute resolu-
tion. (The implementation procedures for settlements based on
Art. 25 of income tax treaties or the EU Arbitration Conven-
tion, instead, require that the withdrawal of the right to appeal
be made to the local tax authorities.)* The BZSt must inform
the local tax authorities of the waiver of appeal.””

This waiver-related procedure is not to be confused with
notifications about the termination of pending domestic legal
proceedings concerning the subject matter of the dispute. This
means that while it is the taxpayer’s responsibility to inform the
BZSt about the termination,” a withdrawal terminating such a
proceeding must be declared to the body where the appeal is
pending. The taxpayer must separately inform the BZSt about
such a withdrawal within a period of 60 days following the
day of the receipt of the BZSt’s notification about the settle-
ment.’* That time frame is not mandated for implementation
procedures involving settlements under Art. 25 of income tax
treaties or the EU Arbitration Convention. Under those authori-
ties, the BZSt must determine a time frame for the receipt of all
notifications (consent, waiver, and withdrawals), but the length
of the deadline remains under the BZSt’s full discretion.”

If a taxpayer disregards the time frames without submit-
ting the required declarations and evidence to the BZSt, the tax-
payer risks the settlement not being implemented in Germany
and/or in the other involved Member State with lasting effect.”*

»7 See §16(3) of the EU-DBA-SBG.

% See §16(2) and §11 and §12 of the EU-DBA-SBG.

»Ministry of Finance, Circular of February 21, 2024, nos. 84 et seq.
% See §15(1) and (2) of the EU-DBA-SBG.

261 Ministry of Finance, Circular of February 21, 2024, no. 86.

2 See §15(1) sentence 3 of the EU-DBA-SBG.

% Ministry of Finance, Circular of February 21, 2024, nos. 86 et seq.
% See §15(2) sentence 2 and (1) sentence 1 of the EU-DBA-SBG.

*% Ministry of Finance, Circular of February 21, 2024, no. 86.

266 Ministry of Finance, Circular of February 21, 2024, no. 89.
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C. Arbitration Proceedings

Most of the existing German income tax treaties do not re-
quire the tax authorities to avoid or eliminate double taxation.
Their only obligation is to enter negotiations to meet this ob-
jective. If the tax authorities do not reach a mutual agreement,
double taxation remains. Furthermore, income tax treaties
without mandatory mechanisms for dispute resolution have no
established time frames within which the negotiation process
must be completed under the existing tax treaty provisions.
Thus, procedures for resolving transfer pricing or other dis-
putes can easily take several years and give rise to considerable
administrative costs for the taxpayer.

To improve efficiency in the MAP processes with foreign
tax authorities, Germany has agreed to implement binding ar-
bitration procedures with several countries.”” Eleven of Ger-
many’s income tax treaties, the EU Arbitration Convention and
the EU-DBA-SBG contain mandatory arbitration provisions
that significantly change the practical consequences of a MAP.
Presumably as of January 1, 2025 four additional income tax
treaties will be amended by the arbitration proceeding of Art.
18 et seq. of the MLI. One further income tax treaty will be
amended respectively at a later stage due to ongoing domes-
tic implementation proceedings in the other state. All disputes
concerning transfer pricing and the allocation of profits to per-
manent establishments (PEs) involving EU Member States are
covered by the EU Arbitration Convention (see III.C.1., be-
low). Arbitration proceedings based on income tax treaties or
the MLI with mandatory arbitration provisions or based on the
EU-DBA-SBG cover other tax disputes for individuals and en-
trepreneurs as well. The main advantage of mandatory arbi-
tration procedures is that they confer on taxpayers involved
in double taxation disputes legal entitlement to final elimina-
tion of the double taxation concerned within a pre-defined time
frame.

Arbitration as set out in German income tax treaties (and
if applicable the MLI); the EU Arbitration Convention and the
EU-DBA-SBG is described in III.C.1. to 3., below.

1. Arbitration Under Germany’s Income Tax Treaties

a. Access to Arbitration Proceedings

Art. 25(5) of the OECD Model Tax Treaty provides a
mechanism that allows a taxpayer to request arbitration pro-
ceedings if the competent authorities are unable to reach a
mutual agreement within two years from the initiation of the
MAP process. In the 2008 modification of the OECD Model
Tax Treaty, Art. 25 arbitration was established as a second
stage of the MAP and is no longer designed as an independent
process.”® As a result of these changes, the initiation of arbitra-
tion proceedings generally does not require prior authorization
by the competent authorities’” Only the German treaties with
Jersey (Art. 9(5)), and Canada (Art. 26(5)) still require the au-
thorization of both competent authorities and can thus not be

7 See TIL.C.2., below.

% Art. 25 of the OECD Model Tax Treaty, nos. 69 et seq.; Ministry of Fi-
nance, Circular of February 21, 2024, no. 108. See also Liebchen, in: Mossner/
Lampert et al., 6th ed. 2023, no. 13.231.

% Art. 25 of the OECD Model Tax Treaty, no. 63.
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qualified as mandatory arbitration provisions.”” The same ap-
plies if the initiation requires a request from only one of the in-
volved competent authorities (Art. 24(5) of the treaty with Ar-
menia). The voluntary arbitration clause with Sweden has been
repealed without substitution as of January 1, 2024.”"

As of 2024, mandatory arbitration provisions are included
in 11 of Germany’s income tax treaties, with Australia, Austria,
France, Japan, Liechtenstein, Mauritius, the Netherlands, Sin-
gapore, Switzerland, the United Kingdom, and the United
States.””” The mandatory arbitration clause with Luxembourg
has been repealed without substitution as of January 1, 2024.””
Germany’s participation in the MLI and the commitment to
mandatory arbitration”* will presumably as of January 1, 2025
lead to the inclusion of additional mandatory arbitration clauses
in its treaties with Greece, Hungary, Malta, and Spain. The
treaty with Italy is by then not yet amended by the MLI. As the
national implementation process of the MLI is not yet finished
in Italy, the German application decree, the MLI-AnwG, does
not cover Italy. Germany’s position on arbitration under the
MLI initially affected 14 treaties, but only effects five treaties
in the end. Reasons for the gap include: (i) some treaty part-
ners whose treaties were considered by Germany as CTAs are
not respectively considered as CTAs;” (ii) other treaty partners
did not opt for mandatory arbitration,” and (iif) other arbitra-
tion clauses in income tax treaties remain primary according to
the German reservation against Art. 26(4) of the MLL*”

For all of the aforementioned income tax treaties, arbitra-
tion proceedings are limited to “unresolved issues” and exclude
any other resolved issues between the parties.””® In addition —
and in contrast to the MAP stage — access to an arbitration
process is only awarded if the taxation at issue results from the
actions of one of the competent authorities that have already
occurred (e.g., the tax has been paid, assessed or otherwise de-
termined, or the taxpayer has received official notice that it will
be taxed on a particular item of income). Thus, arbitration is not
available to a taxpayer in cases when taxation is only likely to
result from such actions.”” The taxpayer also does not have the

*"Such regulations are therefore merely optional arbitration clauses. For
details relating to the different characteristics of optional or mandatory arbi-
tration clauses in international taxation see Strotkemper. Spannungsverhéltnis
zwischen Schiedsverfahren in Steuersachen und einem internationalen Steuerg-
erichtshof — Moglichkeiten zur Verbesserung der Streitbeilegung im Interna-
tionalen Steuerrecht, p. 147 et seq., p. 161 et seq.

7! See Federal Law Gazette (BGBL.) 11 2023, p. 334.

272 Ministry of Finance, Circular of February 21, 2024, Annex; Art. 26(5)
of the treaty with Singapore became effective on March 29, 2021. See the re-
spective bill, (BGBI.) II 2020, p. 1178 and II 2021, p. 437. For an overview of
obligatory arbitration clauses, see also Worksheet 31 (“German Treaties with
MAP and/or Arbitration Procedures™), below.

* See Federal Law Gazette (BGBL) 11 2023, p. 307.

4 Twenty other countries declared their commitment to mandatory ar-
bitration. See Strotkemper, in: frauen@fgs: Vielfalt in der steuerzentrierten
Rechtsberatung, Jiingste Entwicklungen zur Streitbeilegung von Dop-
pelbesteuerungskontlikten: Einordnung als steuerverfahrensrechtlicher Per-
spektive, p. 165 (168).

7 The most recent case was Romania.

S These countries are the Czech Republic, Croatia, Slovakia, and Turkey.
See §1(2) MLI-AnwG.

"' The respective countries are France and Japan. See German Parliament,
Official Record (Bundestag Drucksache) no. 19/20979, p. 86. This does not ap-
ply any longer for Austria and Luxembourg. See German Federal Council as of
February 9, 2024, Official Record (Bundesrat Drucksache), no. 75/24, p. 2.

28 jebchen, in: Mossner/Lampert et al., 6th ed. 2023, no. 13.235.
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right to initiate arbitration proceedings if the competent author-
ities have reached an agreement. Mutual agreements are never
subject to appeal within arbitration proceedings.

Mandatory arbitration proceedings either begin ex officio
once the requisite procedural requirements are met or if the tax-
payer files a request for arbitration with the competent authori-
ties. An automatic initiation of the arbitration procedure — still
— remains the exception in German income tax treaties.”

Therefore, based on German income tax treaties, the ini-
tiation of mandatory arbitration proceedings generally requires
the expiry of the maximum settlement period for a MAP stage
of two™ or three™ years and a request by the taxpayer.”” Based
on the treaties with Liechtenstein, Switzerland, and the United
States, the period may be shortened upon agreement within
the MAP stage. As far as the MLI is applicable as of January
1, 2025, the period is also three years as Germany declared a
reservation to Art. 19(1)(b) of the MLI based on Art. 19(11) of
the MLI and replaces the two-year period. Due to correspond-
ing declarations of the treaty partners, the maximum agreement
period of two years is replaced by a period of three years.”* Ac-
cording to Art. 19(8) of the MLI, this period only runs once
all requested documents have been submitted. Pursuant to Art.
19(2) of the MLI, ongoing court proceedings generally suspend
the start of the period.

Only the treaties with Liechtenstein, Switzerland, and the
United States do not require such request and oblige the com-
petent authorities to start the arbitration process ex officio.”® In
this case, the initiation requires the compliance with confiden-
tiality regulations set out in each in Art. 25(6)(d) of the treaty
with the United States and the treaty with Liechtenstein and
Art. 26(6)(d) of the treaty with Switzerland. The implementa-
tion of the MLI also requires the compliance with the respec-
tive confidentiality regulations. For German treaties, i.e. in re-
lation to Greece, Hungary, Malta and Spain (and at a later stage
also Italy), the strict regulations set out in Art. 23(4) and (5) of
the MLI have to be acknowledged due to the notification of the
reservation by Germany. In this respect Art. 23(4) sentence 2
of the MLI clarifies that the strict clause is applicable as long as
the other states have not declared a reservation provoking a full
exclusion of the arbitration proceedings based on Art. 23(6) of
the MLI*

2 Art. 25 of the OECD Model Tax Treaty, no. 72; Liebchen, in: Mossner/
Lampert et al., 6th ed. 2023, no. 13.236.

0 See Art. 25(5) of the treaty with Liechtenstein, Art. 26(5) of the treaty
with Switzerland, and Art. 25(5) of the treaty with the United States.

*'This period amounts two years for five treaties (Australia, Japan,
Netherlands, United Kingdom and United States).

22 This period amounts three years based on six treaties (Austria, France,
Liechtenstein, Mauritius, Singapore, Switzerland).

283 Ministry of Finance, Circular of February 21, 2024, no.109 for the
treaties with Austria, Australia, France, Japan, Mauritius, Netherlands, Singa-
pore and United Kingdom.

4 See §6 no. 5 b) MLI-AnwG for Greece, §7 no. 3 b) MLI-AnwG for Hun-
gary, §9 no. 4 b) MLI-AnwG for Malta and §11 no. 7 b) MLI-AnwG for Spain.
The same applies to Italy according to the current status of the OECD Match-
ing Database.

*The same is likely to apply for Liechtenstein. But, insofar a bilateral
Memorandum of Understanding is missing.

26 See §6 no. 9 of the MLI-AnwG for Greece, §7 no. 7 MLI-AnwG for
Hungary, §9 no. 8 MLI-AnwG for Malta and §11 no. 11 MLI-AnwG for Spain.
The same can be assumed for Italy. See OECD, MLI Matching Database,
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Beyond the conditioned expiry of the respective settlement
period of the MAP stage, such requests are neither subject to
the observance of further deadlines nor additional formal re-
quirements.”” Depending on the requirements set out by par-
ticular arbitration clauses incorporated in relevant German in-
come tax treaties, this can vary, of course, for individual pro-
ceedings.

Like a MAP, arbitration proceedings are independent of
domestic remedies. Thus, a taxpayer does not need to waive
its right to appeal under domestic law in order to initiate arbi-
tration proceedings.” Nevertheless, OECD guidance indicates
that a taxpayer may not simultaneously pursue arbitration and
participate in domestic proceedings.”® Moreover, depending on
the domestic laws of the involved countries, a taxpayer may not
be permitted to arbitrate an issue that has already been resolved
with final and binding effect through the domestic litigation
process in either contracting state (i.e., if a court or an admin-
istrative tribunal has already made a decision).” This corre-
sponds with the OECD’s recommendation that, after a taxpayer
has exhausted domestic litigation in one contracting state, the
application of a MAP should only be limited to obtaining re-
lief in the other contracting state.””’ Germany has implemented
such clauses in its income tax treaties with Armenia, Australia,
France, Japan, and the United Kingdom.” The same applies ac-
cording to Art. 19(12) MLI to the treaties with Greece, Hun-
gary, Malta and Spain (as well as in future to Italy) as indicat-
ed in Worksheet 43. Germany did not declare such reservation,
but the other treaty partners.”’

Comment: Based on the latest legislative announcement,
it is likely that German law allows MAPs and arbitration de-
cisions to override legal decisions that have been made in a
particular case.” But most countries consider it as not admis-
sible to override such decisions through MAPs or arbitration
decisions, i.e. in the end, the access is in such cases not giv-
en regardless of the German domestic position on this question
granting access to arbitration proceedings. Only if the other
country also accepts to override such decisions through MAPs
or arbitration decisions access to arbitration is granted irrespec-
tive of a binding court decision — in contrast to Art. 7(3) of the
EU-Arbitration Convention (for further details see III.C.1.a.,
above) and §13(3) of the EU-DBA-SBG (for further details see
III.C.3.a., below) — without differentiating and without requir-
ing a result or termination or suspension of such domestic pro-
ceedings.

However, based on Art. 25(5) of the OECD Model Tax
Treaty — and in correspondence with mutual agreements based
on Art. 25(1) of the OECD Model Tax Treaty — a taxpayer has

available at http://www.oecd.org/tax/treaties/mli-matching-database.htm. Art.
23 (7) MLI is not relevant in this case.

¥ Id., no. 109.

*Explicitly Ministry of Finance, Circular of February 21, 2024nos. 12 et
seq. See also Liebchen, in: Mossner/Lampert et al., 6th ed. 2023, no. 13.238.

) Art. 25 of the OECD Model Tax Treaty, no. 76 s. 3 (a).

20 Art. 25 of the OECD Model Tax Treaty, no. 76.

' Art. 25 of the OECD Model Tax Treaty, no. 76 s. 3 (c).

2 See Liebchen, in: Mossner/Lampert et al., 6th ed. 2023, no. 13.190.

*See §6 no. 5 of the MLI-AnwG (Greece), §7 no. 3 MLI-AnwG (Hun-
gary), §9 no. 4 MLI-AnwG (Malta) and §11 no. 7 MLI-AnwG (Spain).

2% See IIL.C.1.a., above, for further details.
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the right to reject the agreement or arbitration decision (and to
pursue other domestic remedies) as well.”

Upon request by the taxpayer, the competent authorities
are generally obliged to initiate the arbitration proceedings
without discretion. This only varies if the arbitration clause in-
cludes a limitation or an extension in scope.

Such limitations in scope may be in the discretion of the
competent authorities, depending on the particular arbitration
clause. Access may be denied if tax offenses are already legally
established at the domestic level, or if such proceedings are
still pending,” or for other scenarios. Such limitations in scope
are still rare. For example, the income tax treaty with Canada
limits access due to tax offenses in Art. 25(6). As such, deci-
sions in the discretion of the competent authorities are only re-
viewable for errors of judgment limitations, it is not yet entirely
clear if German tax courts would follow the denial in access.””
Furthermore, according to the respective circulars, such restric-
tions due to tax offenses or for other reasons are also valid for
the arbitration provision with Switzerland.”® The protocols with
Singapore and Mauritius go beyond these examples and deny
access as well if anti-abuse provisions of domestic law or of an
income tax treaty apply; if assets were either not included in the
assessment, or income was tax exempt or taxed at 0% based on
domestic law; if the scope of the EU Arbitration Convention is
given,; if the double taxation is to be eliminated by the tax cred-
it method (and not by the exemption method); or if a unilateral
agreement affecting the dispute has been agreed upon.” Fur-
thermore, arbitration can be limited to selected income distri-
bution Articles without discretion by the competent authorities
(i.e., according to Art. 25(5) b) aa) A) of the income tax treaty
with the United States).”®

In addition, several treaties also enable the competent au-
thorities to exclude individual cases from arbitration due to a
lack of suitability for arbitration.””' Such an approach also cor-
responds to Germany’s policy for income tax treaties.” Based
on this policy, such limitations should only be considered as

25 Ministry of Finance, Circular of February 21, 2024, nos. 84 et seq.

6 Id., nos. 5 et seq.

*7Whether and to what extent an exclusion from the procedure based on
discretion by the competent authorities would withstand judicial review, how-
ever, remains still open. With regard to Art. 8(1) of the EU Arbitration Con-
vention and the corresponding unilateral declaration by Germany, the exclu-
sion from the procedure based on this provision recently withstood review by
the BFH. See Federal Fiscal Court (Bundesfinanzhof), September 25, 2019, 1
R 82/17, Federal Tax Gazette (BStB1.) IT 2020, p. 229.

*®Denial may be justified due to a significant breach of tax obligations
in the contracting states, for example in the case of lacking cooperation in the
clarification of the facts, false information in a tax proceeding that is directly
related to the case, or disproportionate and/or repeated delay in responding to
information requests. See Ministry of Finance, Circular of March 3, 2017, IV
B 2 — S 1301-CHE/07/10026-10, Federal Tax Gazette (BStB1.) 1 2017, p. 379,
no. 4 a) and Circular of October 30,2019,IV B2 — S 1301-CHE/07/10026-11,
Federal Tax Gazette (BStB1.) 12019, p. 1014.

*?For further details see the respective bills in case of Singapore, Federal
Law Gazette (BGBI.) II 2020, p. 1178 and in case of Mauritius, Federal Law
Gazette (BGBL.) I1 2022, p. 530.

3% See also no. 22 of the protocol to Art. 25(5) and (6) of the treaty with the
United States. For further details see Strotkemper, Spannungsverhéltniszwis-
chen Schiedsverfahren in Steuersachen und einem internationalen Steuerg-
erichtshof — Moglichkeiten zur Verbesserung der Streitbeilegung im Interna-
tionalen Steuerrecht, p. 225 et seq.

*'This affects the treaties with Japan, Switzerland, and the United States.

% See Art. 24(5) of the German Treaty Negotiations Model.
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exemptions (such as cases with abusive structures or the viola-
tion of the taxpayer of its duty to cooperate) and require a high
level of justification.” In this respect, prospects for a judicial
enforcement to grant access to arbitration by domestic courts
may be higher than in concrete case scenarios for such limita-
tions laid down in the treaty or the enclosed protocol. If there is
a lack of suitability for arbitration, and this is considered as an
indeterminate legal term — and not as a decision in the discre-
tion of the competent authorities — courts have full authority
over review processes.’

Very few arbitration clauses enable the competent author-
ities to extend the scope of arbitration if indicated and upon re-
quest (i.e., according to Art. 25(5)(b)(aa)(A) income tax treaty
with the United States).*”

With the applicability of the MLI, it is most likely that ac-
cess to German arbitration clauses of the treaties with Greece,
Hungary, Malta and Spain (at a later stage also Italy) is also
limited due to individual reservations based on Art. 28(2)(a)
of the MLI. Germany notified several reservations thereupon
causing an exclusion from Part VI MLI (Arbitration). Such ex-
clusion shall be indicated, if (i) an anti-abuse provision applies,
(ii) persons act in a disorderly or criminal manner, (iii) there is
no double taxation, (iv) the scope of application of the EU Ar-
bitration Convention or the EU-DBA-SBG is given, (v) the ap-
plication of the credit method instead of the exemption method
is questionable or (vi) an actual understanding has been reached
(for further details see also Worksheet 43).

In this respect, it is firstly not clarified whether Greece,
Hungary, Malta and Spain have accepted this German reser-
vation. However, such unilaterally notified reservations require
acceptance by the other treaty partner upon Art. 28(2)(b) of the
MLI. Non-acceptance is referred to as an “objection” in accor-
dance with Art. 28(2)(b) of the MLI. As a result, non-accep-
tance is likely to result in the non-applicability of the arbitration
procedure. Up until now, it is not yet known whether Greece,
Hungary, Malta and Spain accepted the German reservations or
if the acceptance is presumed by Art. 28(2)(b) sentence 2 of the
MLI (for more details see Worksheet 43).

Comment: Regarding the respective reservations notified
by Greece and Spain, only the EU Arbitration Convention shall
have priority over any arbitration proceedings under income tax
treaties, i.e. in case of transfer pricing disputes and not for oth-
er disputes.”™ Judging by the arbitration profiles on the OECD
website, Hungary and Italy have declared similar reservations
arbitration proceedings under the EU Arbitration convention or

*BFor further details see Strotkemper, Spannungsverhiltnis zwischen
Schiedsverfahren in Steuersachen und einem internationalen Steuergerichtshof
— Moglichkeiten zur Verbesserung der Streitbeilegung im Internationalen
Steuerrecht, p. 232.

**Even if a limited control authority is given due to the discretion of the
competent authorities, it may be argued for good reasons that a barely rea-
soned or not reasoned refusal may be considered an error of judgment which
can be replaced by court. See for further references Diete, Das obligatorische
Schiedsverfahren in der deutschen DBA-Praxis, p. 145 et seq.

% See also no. 22 of the protocol to Art. 25(5) and (6) of the treaty with the
United States.

3% gee MLI Positions of Greece deposited on March 30, 2021, p. 24 et seq.,
available at https://www.oecd.org/tax/treaties/beps-mli-position-greece-instru-
ment-deposit.pdf and MLI Positions of Spain deposited on September 28, 2021,
p. 63 et seq., available at https://www.oecd.org/tax/treaties/beps-mli-position-
spain-instrument-deposit.pdf.
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the scope of the EU-DBA-SBG are likely to generally block
arbitration proceedings under tax treaties.””” Malta has not de-
clared any corresponding reservations and reserves the right not
to conduct arbitration proceedings if a reservation of the treaty
partner is based exclusively on its domestic law (including leg-
islation, case law, judicial doctrines and sanctions). Therefore,
to the extent that Germany does not wish to conduct arbitration
proceedings if an anti-abuse provision is violated, persons act
in a disorderly or criminal manner or an actual agreement has
been reached in Germany, it is likely that Malta considers Art.
18 et seq. of the MLI as not applicable in relation to Germany.*”

Secondly, as far as the MLI is applicable towards German
treaties with European treaty partners (Greece, Hungary, Malta
and Spain; at a later stage also Italy) it is not yet clarified by
law or the tax administration with respect to reservation (iv), if
the EU Arbitration Convention and the EU-DBA-SBG should
generally prevail tax treaty dispute resolution clauses based on
German reservations regarding Art. 28(2)(a) MLI or if this also
ends up in a case-by-case decision of the taxpayer. Assuming
an exclusion of access only on a case-by-case basis would cor-
respond to the normative provisions of the EU Arbitration Con-
vention (Art. 15 EU Arbitration Convention) and §4(4) EU-
DBA-SBG and would also correspond to the previous practice
of the tax authorities. Based on the legal concept of the right of
the persons concerned to choose the preferred legal basis, this
understanding also appears consistent. A decision on a case-
by-case basis is also supported by the fact that the wording of
Art. 28(2)(a) of the MLI assumes a discretionary decision by
the competent authority of the state declaring the reservation.
However, this view could be countered by the fact that Ger-
many recommends the declaration of a general primacy of the
EU Arbitration Convention in treaty arbitration clauses in Art.
24(5)(d) of the German Treaty Negotiations Model and that re-
cent developments in treaty policy in relation to Luxembourg
and Sweden suggest the same.” The outstanding clarification
is most likely to be given by the tax administration in the syn-
opses/application still to be released by the German Ministry of
Finance."

b. Arbitration Proceedings

The OECD commentary provides a sample agreement that
contracting states may use as a basis for an agreement to im-
plement the arbitration process provided for in Art. 25(5) of
the OECD Model Tax Treaty.”' Germany generally followed
these guidelines in the past. Consequently, Germany incorpo-
rated corresponding arbitration clauses in its income tax treaties

%7 See for Hungary: OECD, MLI Arbitration Profile of Hungary as of
March 25, 2021, available at https://www.oecd.org/tax/treaties/beps-mli-arbi-
tration-profile-hungary.pdf anf for Italy: OECD, MLI Arbitration Profile of
Italy as of June 28, 2022, available at https://www.oecd.org/tax/treaties/beps-
mli-arbitration-profile-italy.pdf.

*®See OECD, MLI Arbitration Profile of Malta as of June 28, 2022,
available at https://www.oecd.org/tax/treaties/beps-mli-arbitration-profile-mal-
ta.pdf.

*” See for further reference Liebchen/Strotkemper, Bulletin for Interna-
tional Taxation 2024, No. 7, online publication as of July 12, 2024, at 3.1.

*10 See a detailed discussion on this at Strotkemper, in: frauen @fgs: Vielfalt
in der steuerzentrierten Rechtsberatung, Jiingste Entwicklungen zur Streitbei-
legung von Doppelbesteuerungskonflikten: Einordnung als steuerverfahren-
srechtlicher Perspektive, p. 165 (170 et seq.).

1 Art. 25 of the OECD Model Tax Treaty, Annex.
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and has also issued bilateral consultations corresponding to the
sample agreement of the OECD with the Netherlands and the
United Kingdom and Northern Ireland.’ Only for the treaties
with Liechtenstein, Switzerland, and the United States Ger-
many has agreed to an arbitration process that deviates sig-
nificantly from the guidelines.’” Furthermore, the arbitration
process provided in the income tax treaty with Austria is
unique, as the Court of Justice of the European Union (CJEU)
is entrusted by Art. 25(5) of the income tax treaty with Austria
as the responsible arbitration body if the competent authorities
have not come to an agreement within three years at the MAP
stage. The upcoming application of Art. 16 et seq. of the MLI
as of January 1, 2025 with regard to the treaties with Greece,
Hungary, Malta and Spain (at a later stage, Italy as well) is like-
ly to bring along further variations; not only in relation to arbi-
tration clauses of tax treaties, but also among each other due to
deviating notifications and reservations.

The proceedings may be summarized as follows:

After a start date is determined by both competent author-
ities, an arbitration panel is selected. The OECD commentary
provides that the competent authorities may each appoint one
arbitrator. Within two months of those selections, the arbitra-
tors will appoint a third arbitrator who will function as a chair-
person.”* The OECD further requires the chairperson to be a
national and resident of a country other than the two contract-
ing states.’”

Within three months after both competent authorities re-
ceive the request for arbitration, the competent authorities must
agree on the issues that must be resolved by the arbitration pan-
el and communicate this agreement to the taxpayer in what is
known as the “Terms of Reference.” The competent authori-
ties” Terms of Reference may also provide procedural rules that
are additional to, or different from, those in the OECD Model
Tax Treaty for a mutual agreement on arbitration. If the com-
petent authorities fail to agree on the Terms of Reference, the
taxpayer or each competent authority may, within one month
after the end of the three-month period, communicate to each
other, in writing, a list of issues which need to be resolved by
the arbitration.”

2 See also the Memoranda of Understanding with the United Kingdom
and Northern Ireland (Ministry of Finance, Mutual Agreement on the perfor-
mance of arbitration procedures (Verstindigungsvereinbarung zur Regelung
der Durchfiihrung des Schiedsverfahrens), between Germany and the United
Kingdom and Northern Ireland, IV B 3-S 1301-GB/11/10003, Federal Tax
Gazette (BStB1.) I 2011, p. 956), and with the Netherlands (Ministry of Fi-
nance, Mutual Agreement on the performance of arbitration procedures (Ver-
stindigungsvereinbarung zur Regelung der Durchfiihrung des Schiedsver-
fahrens) between Germany and the Netherlands of October 13, 2015).

* Appendix 2 of the Income Tax Treaty with the Netherlands of April 12,
2012, Federal Law Gazette (BGB1.) I1 2012, 1456 (Mutual Agreement on Arbi-
tration with the Netherlands); Ministry of Finance, Circular of March 3, 2017,
IV B 2 - S 1301-CHE/07/10026-10, Federal Tax Gazette (BStBl.) I 2017, p.
486 (Mutual Agreement on Arbitration with Switzerland); Ministry of Finance,
Circular of October 10, 2011, IV B 3 - S 1301 - GB/11/10003, Federal Tax
Gazette (BStB1.) T 2011, p. 956 (Mutual Agreement on Arbitration with the
United Kingdom).

34 See id., no. 5. For a detailed discussion on the choice of arbitrators
please refer to Liebchen, in: Mdssner/Lampert et al., 6th ed. 2023, no. 13.252
et seq.

3 See Art. 25 OECD Model Tax Treaty, Annex, no. 1 (Sample Mutual
Agreement on Arbitration no. 3 para. 2).

19 Art. 25 of the OECD Model Tax Treaty, Annex, no. 1 (Sample Mutual
Agreement on Arbitration no.15.1 para. 2).
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The OECD provides for the following two approaches to
arbitration: the “independent opinion” approach and the “last
best offer” approach, both of which are discussed below. How-
ever, in the past, the independent opinion approach was the
method generally recommended by the OECD. According to
the opinion expressed here, it is very likely that the independent
opinion approach is still the applicable method for the treaties
with France, Japan, the Netherlands and the United Kingdom
by default. Only the treaties with Liechtenstein, Switzerland,
and the United States initially opted for the last best offer ap-
proach. For the treaties with Austria, Australia, Singapore, and
Mauritius, which were concluded after the update of the OECD
Model Tax Treaty and the Commentary, the last best offer ap-
proach should be applicable by default as the latest update of
the OECD Model Tax Treaty changed to recommending the
last best offer approach as well.””’

Comment: Such a change of the recommendations of the
OECD causes questions for the interpretation and application
of arbitration clauses. If the arbitration clause is not accompa-
nied by a bilateral Memorandum of Understanding, the OECD
recommends the use of the current version of the OECD Model
Tax Treaty and the Commentary. But, if the domestic law re-
quires a static interpretation, this approach requires the contin-
uing authoritative nature of the version of the OECD Model
Tax Treaty and the Commentary which was valid at the mo-
ment of the conclusion of the treaty. This scenario should be
presumed for the German tax treaties with France, Liechten-
stein and Japan as these treaties were concluded before the up-
date in 2017 and German jurisprudence upholds the static ap-
proach.”® As far as treaties were concluded or amended in 2017
or later (for the treaties with Austria, Australia, Mauritius and
Singapore) the static approach is likely to lead to the applica-
tion of the new version of the OECD Model Tax Treaty and
the Commentary. In relation to Austria, it depends on whether
the CJEU acting as arbitrator is willing to make use of the last
best offer approach. The interpretation question gets even more
complicated if a bilateral Memorandum of Understanding is
in force and requires a dynamic interpretation. Germany dis-
poses of such bilateral Memoranda of Understandings with the
Netherlands, Switzerland, the United Kingdom and the Unit-
ed States on the application of the arbitration procedure for
tax treaties that were concluded before the 2017 update of the
OECD model commentary, i.e. the bilateral consultation devi-
ates from the static interpretation required by German jurispru-
dence. German tax administration generally favors the dynamic
approach.’”” Where the character of the legal norm is unknown

37 See Art. 25 OECD Model Tax Treaty, Annex, no. 1 (Sample Mutual
Agreement on Arbitration no. 5 para. 5), nos. 2 et seq. Before the 2017 Model
Tax Treaty update the last best offer approach was only recommended for the
streamlined procedure.

¥ See Federal Fiscal Court (Bundesfinanzhof), July 11, 2018, I R 44/16,
Federal Tax Gazette (BStBl.) II 2023, p. 430; most recently Federal Fiscal
Court (Bundesfinanzhof), December 5, 2023, I R 42/20, BFH/NV 2024, p. 817.

*1% At first sight the publication of the judgement of the BFH, which con-
firms the static interpretation of tax treaties, in the Federal Tax Gazette (BSt-
Bl.) II 2023, p. 430) indicates the confirmation of the static interpretation by
the tax administration. But as a footnote refers to a non-application decree ex-
pressly referring to the dynamic significance to the OECD Model Commentary
for the interpretation of tax treaties, German tax authorities obviously contin-
ue to reject the static approach. See also BMF as of April 19, 2023, IV B 2-S
1301/22/10002:004, Federal Tax Gazette (BStBl.) I 2023, p. 630 and BMF as

05/01/2025 A -231



ll.C.1.b.

Detailed Analysis

and there is no transformation into domestic law, such bilater-
al mutual understandings are merely administrative agreements
without binding effect for the jurisprudence. Therefore, it is un-
clear, if German jurisdiction would favor the static interpre-
tation over the dynamic interpretation also in the scenario of
on older bilateral Memorandum of Understanding requiring the
dynamic interpretation.

Based on Art. 23(1) of the MLI, the last best offer ap-
proach is also the generally applicable method. With regard to
the treaties with Spain™ and at a later stage also Italy™' the last
best offer approach will apply in relation to Germany, as nei-
ther Germany nor Spain and Italy opted for the independent
opinion approach corresponding to Art. 23(2) (a to c) of the
MLLI. Therefore, the independent opinion approach only applies
— unless subject to a different agreement in individual cases
— in relation to the treaties with Greece, Hungary and Malta as
these treaty partners notified the reservation of Art. 23(2) (a to
¢) of the MLIL**

Under the last best offer approach, each competent author-
ity must propose a resolution for the case under discussion (and
may include an optional position paper) within 60 days of the
chairperson being appointed and may also submit a response
submission with respect to the proposed resolution and support-
ing position paper submitted by the other competent authority
within 120 days of the chairperson being appointed.” Having
been provided with the two competent authorities’ positions,
the arbitrators then choose one or the other; an independent
decision is not permitted. Under the independent opinion ap-
proach, arbitrators are allowed to deviate from the opinions of
the competent authorities. Arbitrators are presented with argu-
ments by both sides and then make an independent suggestion
to resolve the dispute based on a written, reasoned analysis.”*

Given the nature of the last best offer process, a face-to-
face meeting of the arbitrators is typically not necessary.” The
proposed resolution should be consistent with any prior agree-
ments between the two competent authorities and should focus
on the amount to be paid or owed by the taxpayer. In some in-
stances, the issues may deal with “threshold” questions (e.g.,
the residence of an individual or the establishment of a PE),
in which case the resolution may include proposed answers to
those questions as well.”® Some treaties, such as the income
tax treaties between Germany-Switzerland and Germany-Unit-
ed States, only allow specific page limits and impose other pro-
cedural rules regarding the last best offer approach.””

In each case, the arbitrators may apply reasonable proce-
dural rules in order to reach an arbitration decision (i.e., no

of June 6, 2023, IV B 5-S 1341/19/10017:003- VWG VP 2023, Federal Tax
Gazette (BStBI.) 12023, p.1093 no. 2.3.

** See §11 Nr. 11 LI-AnwG.

! See OECD, MLI Matching Database, available at: http://www.oecd.org/
tax/treaties/mli-matching-database.htm.

*2 See §6 no. 9 MLI-AnwG for Greece, §7 no. 7 MLI-AnwG for Hungary
and §9 no. 8 MLI-AnwG for Malta.

3 OECD Art. 25 OECD Model Tax Treaty, Annex, no. 1 (Sample Mutual
Agreement on Arbitration no. 4 para. 1 to 3).

24 Art. 25 of the OECD Model Tax Treaty, Annex, nos. 2 and 20.

3 Art. 25 of the OECD Model Tax Treaty, Annex, no. 23.

326 Art. 25 of the OECD Model Tax Treaty, Annex, no. 1 (Sample Mutual
Agreement on Arbitration no. 4 paragraph 1).

*Income Tax Treaty Germany-United States, Protocol to Art. 25(5) and
(6), 22(e); Mutual Agreement on Arbitration with Switzerland, no. 13.
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formal procedural rules for arbitration are laid down).”*® The
OECD commentary on the 2017 version of the OECD Mod-
el Tax Treaty notes that Part VI of the MLI serves as a good
guideline for many of the procedural aspects of the arbitration
process.™

Generally, the person requesting arbitration is not granted
any rights to participate in the process with respect to pro-
ceedings based on the last best offer approach. Only with re-
gard to the proceedings based on the independent opinion ap-
proach does the OECD entitle the taxpayer — either directly or
through its representatives — to present a written submission
of its position to the arbitrators to the same extent that the per-
son can present such a submission during the mutual agreement
procedure, and, if the competent authorities and arbitrators all
agree, also to make an oral presentation during a meeting of
the arbitrators.” Germany follows the recommendations of the
OECD, as arbitration clauses applying the last offer approach
included in German income tax treaties do not entitle the tax-
payer to submit a position paper if the competent authorities fail
to submit their position papers within the set time limit.”'

Before the arbitration agreement has been reached, the ar-
bitration proceedings may be terminated at any time if the com-
petent authorities have resolved all the issues that were subject
to arbitration, or if the person who presented the case has with-
drawn the request for arbitration or the request for a MAP.**

According to the Sample Mutual Agreement on Arbitra-
tion from the OECD as well as to the agreements on arbitration
under the income tax treaties with the United Kingdom, the
Netherlands, the United States, and Switzerland, each compe-
tent authority and each applicant bears its own costs for par-
ticipation in the arbitration proceedings and for its preparation
and support. The competent authorities bear any costs for the
remuneration of the appointed arbitrators as well as their trav-
el, telecommunications, and office expenses.” But the remu-
neration for the chairperson of the arbitral tribunal and any fur-
ther costs are borne equally by both parties to the proceedings.
Based on the income tax treaties with Switzerland and the Unit-
ed States, the cost sharing principle between the two competent
authorities applies to all arbitrators.™

By default, the competent authority to which the arbi-
tration case was originally submitted is responsible for the
organization of the meetings and provides the administrative

8 Liebchen, in: Massner/Lampert et al., 6th ed. 2023, no. 13.193.

9 Art. 25 of the OECD Model Tax Treaty, no. 65.1.

3% Art. 25 of the OECD Model Tax Treaty, Annex, no. 28.

#1'Some treaties concluded by the United States with other countries allow
such submission though. For further details in this respect, see the treaties of the
United States with France and Switzerland Strotkemper. Spannungsverhiltnis
zwischen Schiedsverfahren in Steuersachen und einem internationalen Steuerg-
erichtshof — Moglichkeiten zur Verbesserung der Streitbeilegung im Interna-
tionalen Steuerrecht, p. 278 et seq.

2 Art. 25 of the OECD Model Tax Treaty, Annex, no. 1 (Sample Mutual
Agreement on Arbitration no. 10).

*3The same applies if the arbitrator is appointed at the request of the ap-
plicant by the most senior member of the Secretariat of the OECD’s Centre for
Tax Policy and Administration who is not a national of one of the contracting
states.

**Income Tax Treaty Germany-United States, Protocol to Art. 25(5) and
(6), no. 22(0); Mutual Agreement on Arbitration with Switzerland, no. 11.
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staff necessary for the arbitration proceedings.” Consequently,
this competent authority bears those associated costs. All other
costs, such as translation and documentation costs, are borne
equally by the competent authorities.”™

Cost regulations with regard to arbitration proceedings un-
der the income tax treaty with Austria are based on procedural
rules by the CJEU and may be summarized as follows: Accord-
ing to Art. 72 of the CJEU Procedure Rules, parties to the pro-
ceedings such as the competent authorities are not required to
pay any court costs. Expenses for experts or witnesses as well
as lawyer’s fees, travel and accommodation expenses, howev-
er, must be reimbursed according to Art. 73 of the CJEU Proce-
dure Rules. The CJEU will decide on the exact apportionment
of costs between the parties, whereby, in principle, the unsuc-
cessful party bears the entire costs, but only after a correspond-
ing application by the successful party.”’

c. Arbitration Agreement

The timeline for the arbitration panel to communicate its
decision to the parties varies depending on the approach taken.
If the decision has not been communicated to the competent au-
thorities within the respective period, the competent authorities
may agree to appoint new arbitrators.”

Under the last best offer approach, under the recommen-
dation of the OECD, the arbitration decision should be deliv-
ered to the competent authorities within 60 days after receipt
of the last response submission, without supporting reasoning
being required. If there is no response submission, the deadline
expires 150 days from the date on which the arbitration panel
appointed the chairperson.”™ In practice though, German arbi-
tration clauses referring to the last best offer arbitration grant a
limit of nine months to reach the arbitration decision.”’ Under
the independent opinion approach, the arbitration panel must
communicate its decision as well as the reasoning leading to it
within one year from the appointment of the chairperson.”*' In
both cases, a decision is made by a simple majority of the ar-
bitration panel and is directly with binding effect (i.e., the Ger-
man tax authorities must implement the outcome of the arbitra-
tion proceedings).*”

35 Art. 25 of the OECD Model Tax Treaty, no. 40 and Annex, no. 1 (Sam-
ple Mutual Agreement on Arbitration no. 8 d).

3¢ Art. 25 of the OECD Model Tax Treaty, no. 40 and Annex, no. 1 (Sam-
ple Mutual Agreement on Arbitration no. 8 e).

7 See Art. 69(1) of the ECJ Procedure Rules. See also ECJ, decision of
September 12, 2017, C-648/15, Official Journal (AB1. EU) 2017, Nr C 382, 12,
no. 59 et seq. Here the costs were borne by Germany as the unsuccessful party
upon a corresponding application by Austria.

38 Art. 25 of the OECD Model Tax Treaty, Annex, no. 1 (Sample Mutual
Agreement on Arbitration no. 9).

39 Art. 25 of the OECD Model Tax Treaty, Annex, no. 1 (Sample Mutual
Agreement on Arbitration no. 4 paragraph 5).

* See Ministry of Finance, Agreement on the application of arbitration
procedures ( Verstindigungsvereinbarung iiber die Anwendung des Schiedsver-
fahrens) between Germany and the United States, IV B 2-S 1301-USA/08/
10001 2009/0013814, Annex 2, no. 16 (a); Ministry of Finance, Agreement on
the performance of arbitration procedures (Konsultationsvereinbarung iiber die
Durchfiihrung von Schiedsverfahren) between Germany and Switzerland, IV B
2-S 1301-CHE/07/10026-10, Federal Tax Gazette (BStBl.) I 2017, p. 378, no.
13 (a).

3 Art. 25 of the OECD Model Tax Treaty, Annex, no. 1 (Sample Mutual
Agreement on Arbitration no. 5 para. 6).
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In contrast to the provision of the EU Arbitration Conven-
tion, the OECD Model Tax Treaty generally does not provide
the option to defer from this decision in the event of agree-
ment by the competent authorities on an alternative solution
that would eliminate the double tax conflict.” But the OECD
emphasizes that a treaty clause can provide for such an alterna-
tive agreement.** Germany has included such a clause only in
its income tax treaties with Liechtenstein and Armenia. In con-
trast to Art. 12(1) of the EU Arbitration Convention, the time
period for deviating from the arbitral award is not six months
after the publication of the decision, but three months.* It is
not publicly known if this mechanism has been used. Corre-
sponding to the latter, Art. 24(2) of the MLI Germany enti-
tles the competent authorities — just like the other treaty part-
ners do — to agree on a different solution within three calendar
months of the arbitration award being sent in a so-called sec-
ond mutual agreement procedure.™*

Based on German income tax arbitration clauses following
the OECD approach, the competent authorities must implement
the arbitration decision within 180 days after the communica-
tion of the decision to them by reaching a mutual agreement on
the case that led to the arbitration.” In contrast, according to
the arbitration clauses with Switzerland and the United States,
the arbitral decision is automatically considered a mutual
agreement without an additional transformation process if the
taxpayer declares its consent to the arbitral decision (as well
as the withdrawal of pending legal proceedings and the waiver
of any appeal rights toward implementation of the outcome in
German law) within a set time period (either 30 or 60 days
upon notification).”* Arbitral decisions based on income tax
treaties are generally not subject to publication.*’

2. Arbitration Under EU Arbitration Convention

a. Access to Arbitration Proceedings

Arbitration proceedings come into play if a MAP fails to
lead to an agreement within the two-year negotiation period
specified by Art. 7(1) of the EU Arbitration Convention. All
disputes concerning transfer pricing and the allocation of prof-
its to PEs involving EU Member States are covered by the EU
Arbitration Convention (access to arbitration proceedings un-

#28175a(1) of the FCG for a more detailed discussion on the possibility

of an implementation in cases of the expiration of the limitation period see
Liebchen, in: Mssner/Lampert et al., 6th ed. 2023, no. 13.220.

*3 Art. 12(1) EU Arbitration Convention.

4 See Art. 25 of the OECD Model Tax Treaty, no. 84.

3 Art. 25(6) e) of the Income Tax Treaty with Liechtenstein and Art. 24(5)
sentence 4 Income Tax Treaty with Armenia.

36 See §6 no. 10 MLI-AnwG for Greece, §7 no. 8 MLI-AnwG for Hun-
gary, §9 no 9 MLI-AnwG for Malta and §11 no. 12 MLI-AnwG for Spain. The
same is most likely in relation to Italy at a later stage.

7 Art. 25 OECD Model Tax Treaty, Annex, no. 1 (Sample Mutual Agree-
ment on Arbitration no. 12).

**% See Ministry of Finance, Agreement on the application of arbitration
procedures ( Verstandigungsvereinbarung tiber die Anwendung des Schiedsver-
fahrens) between Germany and the United States, IV B 2-S 1301-USA/08/
10001 2009/0013814, Annex 1, no. 17 (b); Ministry of Finance, Agreement on
the performance of arbitration procedures (Konsultationsvereinbarung liber die
Durchfiihrung von Schiedsverfahren) between Germany and Switzerland, IV B
2-S 1301-CHE/07/10026-10, Federal Tax Gazette (BStB1.) I 2017, p. 378, no.
13 (d) and (e).

3 Art. 25 OECD Model Tax Treaty, Annex, no. 32.
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der it is limited to unresolved allocation disputes concerning
entities or permanent establishments and corresponds com-
pletely to the access to a MAP based on Art. 6 of the EU Ar-
bitration Convention).” But access to arbitration proceedings
necessarily contemplates the failure of a bilateral mutual agree-
ment procedure based on Art. 6 of the EU Arbitration Conven-
tion. In other words, the MAP stage cannot be skipped to initi-
ate an arbitration proceeding.

If a country’s domestic law does not permit its own com-
petent authorities to derogate from binding decisions of their
judicial bodies, access to arbitration implies that any time
frames for out-of-court or judicial appeal procedures have ex-
pired or that the taxpayer withdraws the appeal before a deci-
sion has been made.” In Germany it has not always been en-
tirely clear if this provision is applicable. Circulars from the tax
authorities suggested, at least for arbitral decisions, that dero-
gating from a binding court decision would be possible based
on §110(2) of the GTCC and §175a of the FCG.”” Formerly the
tax authorities viewed such a derogation from a binding court
decision by an MAP settlement as not being possible. This
corresponds with the view of the predominant opinion in lit-
erature which — even today — holds such derogations as be-
ing not admissible (neither by a MAP settlement nor by arbitral
decision).”™ But based on the latest legislative acts — and pre-
ceding internal discussions™ — regarding dispute resolution in
international tax law, it is likely that such a derogation from a
binding court decision is possible by both MAP settlements and
arbitral decisions.™

b. Arbitration Proceedings

The competent authorities must set up an advisory com-
mission whose mandate is to provide an arbitral opinion on the
elimination of the double taxation in question.” The advisory
commission is obliged to apply the OECD Guidelines, rather
than national rules, when assessing compliance with the arm’s
length principle™ and to reach its decision based on the inde-
pendent opinion approach.’”

30 See TIL.B.2.b., above.

31 Art. 7(3) of the EU Arbitration Convention.

32 Ministry of Finance, Circular of October 9, 2018, no. 13.1.4; Ministry
of Finance, Circular of July 13, 2006, no. 13.1.4; Ministry of Finance, Circular
of July 1, 1997, IV C 5-S 1300-189/96, Federal Tax Gazette (BStBI.) I 1997,
p- 717 (Ministry of Finance, Circular of July 1, 1997), no. 9.1 (all replaced by
Ministry of Finance, Circular of February 21, 2024).

**Ministry of Finance, Circular of April 1, 1993, TV C 5 - S 1300 - 158/
92, Federal Tax Gazette (BStBL.) I 1993, p. 332 (Ministry of Finance, Circular
of April 1, 1993), no. 4.2.

¥4 See Fliichter, in: Schénfeld/Ditz, 2nd ed. 2019, Art. 25 OECD Model
Tax Treaty, no. 182 for further details; Liebchen, in: Mossner/Lampert et
al., 6th ed. 2023, no.13.190; Liebchen/Strotkemper, Internationales Steuerrecht
2022, p. 93 (96).

3 See Blank, in: Kubik/Schmidjell-Dommes/Staringer, Steuer und
Wirtschaft International-Spezial 12/2019, Das EU-Besteuerungsstreitbeile-
gungsgesetz, XVI. Die Umsetzung der EU-Streitbeilegungsrichtlinie in
Deutschland, p. 180 (187 et seq.).

¥ See German Parliament, Official Record (Bundestag Drucksache) no.
19/20979, p. 148, where Germany declares no reservation to Art. 19(12) MLIL.

*7For a detailed discussion please refer to Liebchen, in: Mossner/Lampert
et al., 6th ed. 2023, no. 13.196-13.199.

38 Art. 11(1) EU Arbitration Convention.

**The content of the decision is laid down in EU JTPF, Revised Code of
Conduct, December 30, 2009, no. 7.4.
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The advisory commission generally consists of two (or one
if the competent authorities agree to that) representative(s) of
each competent authority of the Member States concerned, an
even number of independent people (mostly two) independent
people selected from a list maintained by the General Secre-
tariat of the European Council,” and one independent chairper-
son.”®' This structure guarantees an arbitration committee with
an uneven number of members. While the EU Arbitration Con-
vention suggests an assignment of at least seven panelists, in
practice a smaller panel consisting of five members is most
common.

An applicant or any related company may ask to make an
oral presentation during a meeting of the arbitration panel, and
the panel itself may request an oral presentation from any ap-
plicant or related company during any of its meetings.*”

All procedural costs of an advisory commission must be
covered by the parties to the arbitration, regardless of the out-
come or the course of the proceedings. The taxpayer must bear
all of its legal and tax advice costs and other costs relating to
MAP and arbitration proceedings.”

c. Arbitration Agreement

Within six months, the advisory commission must deliver
its opinion on the avoidance of double taxation to the compe-
tent authorities. A simple majority is sufficient for an opinion
to be made.’ The competent authorities have a period of six
months within which to agree to the proposed solution or to
find an alternative independent solution that eliminates double
taxation.® The opinion of the arbitration committee becomes
binding for the involved Member States if the competent au-
thorities fail to reach a solution within the six-month time pe-
riod offered by the EU Arbitration Convention. The agreement
between the competent authorities or the binding decision of
the advisory commission must be implemented by the tax au-
thorities under its domestic law upon consent of the taxpayer,
accompanied by the respective withdrawals and waiver of legal
acts with regard to the amending tax assessment that imple-
ments the arbitral decision or agreement.*® The arbitral decision
can be published at the discretion of the competent authorities,
optionally only on an anonymous basis.*’

Given that the EU Arbitration Convention is not an EU Di-
rective, but a multilateral contract, it is not part of European
Community Law and is therefore not subject to the jurisdiction
of the CJEU. Thus, there is no appellate authority that ensures

**For details s. EU JTPF, Revised Code of Conduct, December 30, 2009,
no. 7.1.

T Art. 9(1) of the EU Arbitration Convention. For a detailed discussion
please refer to Liebchen, in: Mossner/Lampert et al., 6th ed. 2023, no.
13.200-13.203.

2 Art. 10(2) of the EU Arbitration Convention.

383 Art. 11(3) of the EU Arbitration Convention. For a detailed discussion,
see Liebchen, in: Mossner/Lampert et al., 6th ed. 2023, no. 13.221-13.223;
Liebchen, in: Schonfeld/Ditz, Art. 25 OECD Model Tax Treaty, no. 319-321.

4 Art. 11(2) of the EU Arbitration Convention.

%5 Art. 12(1) of the EU Arbitration Convention.

*%8175a(1) of the FCG and Ministry of Finance, Circular of February 21,
2024, nos. 84 et seq. and no. 141. For a detailed discussion on the possibility
of an implementation in the case of the expiration of the limitation period, see
Liebchen, in: Mssner/Lampert et al., 6th ed. 2023, no. 13.220.

37 Art. 12(2) of the EU Arbitration Convention and EU JTPFE, Revised
Code of Conduct, December 30, 2009, no. 7.4 h) ii).
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compliance with procedural rules or the arbitration proceed-
. 368
ings.

3. Arbitration Under the EU Directive on Tax Dispute
Resolution Implemented as EU-DBA-SBG

a. Access to Arbitration Proceedings

If the competent authorities have not reached a mutual
agreement resolving the dispute within the time frame provided
by §13(2) or (4) of the EU-DBA-SBG, the person who submit-
ted the dispute resolution complaint is entitled to request the
initiation of an arbitration proceeding (i.e., the establishment of
an advisory committee to issue an arbitral opinion on how the
dispute should be resolved).”” The person concerned must sub-
mit this request in writing and within 50 days (calculated from
the day following the day on which he or she was notified of
the failure of a MAP) simultaneously to all competent authori-
ties and with the same information.” As specifications for this
request are not predefined by law or by the tax authorities, it is
recommended to refer to the content of the dispute resolution
complaint as well as to the failure of the MAP. The same con-
ditions apply to the request of the person concerned request-
ing the review of the rejection of a complaint according to §10
of the EU-DBA-SBG (see II1.B.3.b., above).” Only in the ex-
ceptional case of a skipped MAP stage (a “jump arbitration”
or “Sprungschiedsverfahren” in German) is the advisory com-
mittee to be installed ex officio, without a separate request of
the person concerned, in order to provide an arbitral agreement
according to §17 of the EU-DBA-SBG. This is the case if the
MAP has not been initiated by any of the competent authorities
within 60 days from the date of receipt of the notification of the
advisory committee on the admission of the complaint.””> The
MAP is replaced in full in this scenario.””

The commission must be established according to §21 and
§24 of the EU-DBA-SBG upon a request of the person con-
cerned in due time to all competent authorities provided that:
(i) no mutual agreement has been reached within the relevant
agreement period, (ii) access to the arbitration proceeding is
not restricted or suspended, and (iii) the proceeding is not to
be terminated for other reasons.”™ The composition of the advi-
sory committee must be decided by the competent authorities
within 120 days, calculated from the day following the day on
which the application was received by the competent authori-
ties.”™ The chairperson of the advisory commission must for-
mally inform the person concerned of the appointment or the
rejection of the appointment without delay.””

If these requirements are met, the advisory committee is
entitled to issue an arbitral opinion on how the dispute should

38 For a detailed discussion, see Liebchen, in: Mossner/Lampert et al., 6th
ed. 2023, no. 13.216.

817 (1) sentence 1 of the EU-DBA-SBG.

70817 (1) .2 and 3 and §16(1) of the EU-DBA-SBG.

1§10 (2) of the EU-DBA-SBG.

*2810(4) and (5) of the EU-DBA-SBG.

7817(2) of the EU-DBA-SBG.

74820(2) s. 1 and (4) of the EU-DBA-SBG.

3§22 5. 1 of the EU-DBA-SBG.

376822 5.2 of the EU-DBA-SBG (appointment) and §20 (2) sentence 2 EU-
DBA-SBG (rejection). See also Ministry of Finance, Circular of February 21,
2024, nos. 177 et seq.
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be resolved (or on the approval of the rejection or the admission
of the complaint according to §10 of the EU-DBA-SBG). But
the BZSt can restrict access to arbitration proceedings:

« if the person concerned has — based on a legally binding
decision in a court or administrative proceeding — violat-
ed the tax laws and if this violation related to the issue in
dispute.””” If such proceedings are still ongoing, the BZSt
may only — again upon its unilateral discretion — order
the suspension of the dispute resolution proceedings ac-
cording to §17 of the EU-DBA-SBG until the final deci-
sion has been issued with binding effect.”” Vice versa, the
composition of an advisory commission does not preclude
the initiation or continuation of administrative or judicial
criminal proceedings against the person concerned in the

same matter;’””

«if a dispute does not involve a question relating to a
cross-border double taxation.™

Furthermore, it is to be assumed that the arbitral proceed-
ings may also be terminated at this level immediately:™'

« if the person withdraws the complaint within the arbitra-

tion stage;™

« if the arbitration proceedings is settled by other means on
a unilateral level;” and/or

«if a final decision on the dispute has been issued in one
of the contracting states in the case of an inadmissibility to
deviate from this binding decision in an international dis-
pute resolution proceeding.™

b. Arbitration Proceedings

The course of the arbitral proceedings before the advisory
commission must be agreed on a case-by-case basis between
the competent authorities involved according to §27 of the EU-
DBA-SBG as the “rules of procedure.” The rules of procedure
will be made available to the person concerned within a period
of 120 days, according to §22 and §27(2) of the EU-DBA-SBG.
Among other things, these rules of procedure must always de-
termine:

* the issue in dispute and its characteristics;

e the time frame for the arbitration procedure and, in par-
ticular, the day on which the deadline to reach a decision
expires;

* the composition of the advisory commission or the alter-
native dispute resolution committee, including the number
and names of the members, information on their compe-
tence and qualifications, and disclosure of any conflicts of
interest of the members;

377820(1) sentence 12 of the EU-DBA-SBG. See also Ministry of Finance,
Circular of February 21, 2024, no. 6.

78820(1) sentence 2 of the EU-DBA-SBG.

79820(3) of the EU-DBA-SBG.

30820(2) of the EU-DBA-SBG. See also Ministry of Finance, Circular of
February 21, 2024, no. 6.

31 See Ministry of Finance, Circular of February 21, 2024, nos. 149, 158.

#¥2811(1) and §16(2) of the EU-DBA-SBG.

#3812 and §16(2) of the EU-DBA-SBG.

34 See explicitly in this context §20(4) of the EU-DBA-SBG.
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e rules for the participation of any interested person and
third parties in the proceedings;

e rules for the exchange of pleadings, of information, and
of evidence;

e rules for the costs;

* rules for the nature of the dispute settlement procedure;
as well as

* rules for other important procedural or organizational as-

pects;

not only for mandates upon §§17 et seq. of the EU-DBA-
SBG, but also upon §10 of the EU-DBA-SBG.™

In the case of arbitration proceedings following mutual
agreement procedures according to §17 et seq. of the EU-DBA-
SBG, the determination of the legal and factual issues in dis-
pute agreed upon by the competent authorities — if applica-
ble — of the decisive national law according to §3(2) of the
EU-DBA-SBG, the constitution of the dispute settlement body
as an advisory commission or as a committee for alternative
dispute resolution, together with the type of procedure for al-
ternative dispute resolution, as well as logistical arrangements
for the proceedings of the advisory commission and to form its
opinion, are required, as well.™

If the rules of procedure are not agreed upon and provided
to the person concerned in due time or not corresponding to the
requirements, §27(5) of the EU-DBA-SBG regulates the appli-
cation of standard rules of procedure agreed upon by the EU
Commission or, if the rules of procedure do not meet the crite-
ria of §27(1) to (4) of the EU-DBA-SBG, the rules of procedure
must be revised by the independent commission members and
the chairperson on the basis of the standard rules of procedure
of the EU Commission within two weeks from the time of the
establishment of the advisory commission. Where the require-
ments set out by §27(5) of the EU-DBA-SBG are also not met
in due time, §27(6) of the EU-DBA-SBG provides for the right
of the person concerned to file a legal action against the BZSt
(or, in other countries, against the respective competent author-
ity) requesting for an order for the application of the rules of
procedure.

Each advisory commission is composed of a chairperson,
one representative of each of the competent authorities in-
volved, and one independent person selected by each of the
competent authorities involved from a list maintained by the
EU Commission (within the meaning of §26 of the EU-DBA-
SBG).*”

* The EU Commission maintains a list of independent peo-
ple and chairpersons who may be elected to an advisory
commission.”™ To make up this list, each EU Member
State was entitled to nominate at least three appropriately
qualified people and also to separately designate people

3 See explicitly in this context §27(3) and (4) of the EU-DBA-SBG.

36 See explicitly in this context §27(2) and (3) of the EU-DBA-SBG.

7 See §21 s. 1 of the EU-DBA-SBG.

¥ See §26 of the EU-DBA-SBG and Council Directive (EU) 2017/1852
of 10 October 2017 on Tax Dispute Resolution Mechanisms in the European
Union — Art. 9 — List of independent persons of standing as of September 5,
2022, available at https://taxation-customs.ec.europa.eu/system/files/2022-09/
DRM-Table%202022-09-05%20%283%29.pdf.
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qualified to hold the chair.™ This list has to be updated
regularly, i.e., changes to the people nominated by Ger-
many can be communicated by the Ministry of Finance
to the EU Commission at any time.” As the first edition
of the list was published in the course of 2021, the pub-
lication was delayed. Nominations of Croatia, Italy, and
Lithuania were not included and were considered as pend-
ing. Meanwhile as of January 19, 2024, the EU Commis-
sion released the newest edition of the list. Meanwhile also
Italy — as last EU Member State — fulfilled its obligation
to nominate respective persons. Some states have nominat-
ed even more people, and also marked people qualified for
the chair.™'

* In the event that the independence of one listed person is
no longer guaranteed, the person’s term ends.* Upon noti-
fication by an EU Member State of concerns regarding the
independence of people nominated by other EU Member
States to the EU Commission, the respective nominating
authority is obliged to decide on this complaint within six
months and, if necessary, must remove the person as a list
candidate.”

Upon agreement by the competent authorities involved,
both the number of representatives of the competent authorities
and the number of independent people to be appointed by each
competent authority may be increased to two individuals.**
Furthermore, a deputy of each independent person must be se-
lected by the appointing competent authority.™

The selection procedure for the appointment of indepen-
dent people proceeds as follows:

* Generally, the requirements of the appointment of inde-
pendent people and of a deputy must be determined by the
competent authorities.” In cases of doubt, the independent
people must be chosen by lot.™ If a competent authority
does not make its selection decision in due time, the per-
son concerned is entitled to file a legal action against the
respective competent authority with the competent nation-
al court within 30 days after the expiration of the 120-day
period for the initiation of the arbitration proceedings, ac-
cording to §22 of the EU-DBA-SBG, requesting for the re-
placement of the election of the independent person(s) plus
deputy from the list specified in §26 of the EU-DBA-SBG
by a judicial decision.” Following the BZSt’s notification

* At the domestic level, national tendering and application procedures are
likely to have preceded each nomination. Persons on the list were to be nom-
inated by the German BMF by June 30, 2019. See §26(1) and (2) EU-DBA-
SBG.

¥ See §26(3) of the EU-DBA-SBG.

! Germany nominated 11 persons, with five persons being qualified to act
as chairperson. Initially 13 persons were nominated. Thereof, the term of 3 per-
sons already ended and one additional person was nominated meanwhile.

2 See §26(4) of the EU-DBA-SBG.

% See §26(5) sentence 1 to 3 of the EU-DBA-SBG.

** See §21 s. 2 of the EU-DBA-SBG.

3 See §24(1) sentence 2 of the EU-DBA-SBG.

% See §24(1) sentence 1 of the EU-DBA-SBG.

7 See §24(1) sentence 2 of the EU-DBA-SBG.

% See §24(2) to (4) of the EU-DBA-SBG. Pursuant to §24(4) sentence 4 of
the EU-DBA-SBG the court decision can be subject to appeal by the applicant
(in the event of the dismissal of his or her claim) and by the BZSt (in the event
of a court replacement).
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by the tax court of Cologne, the BZSt must inform the
other competent authority (or competent authorities) about
the judicial selection decision immediately.

* The BZSt may reject the appointment of an independent
person selected according to §24(1) to (4) of the EU-DBA-
SBG.™ Such rejection may be based on

0 an ongoing or recent membership in one of the finan-
cial administrations involved or in the case,

0 a participation with a significant interest in the person
concerned or a status as employee or consultant of the
person concerned during the last five years prior to the
appointment,

o legitimate doubts of the sufficient guarantee of impar-
tiality in the specific dispute resolution proceedings, or

oan involvement as a tax consultant during the last
three years prior to the appointment.

The competent authorities may agree on further grounds
for refusal in advance.*” Such activities or reasons may also not
exist for a period of 12 months after the decision of the advi-
sory commission.”” If a court confirms the non-independence
of the respective person, this will result in the non-implementa-
tion of an already-made decision by the advisory commission,
and the proceedings before the advisory commission must be
reinitiated.*” It has not been clarified whether the proceedings
must also be completely reinitiated or whether only the person
concerned is replaced if no decision of the advisory commis-
sion has yet been reached.

As §24 of the EU-DBA-SBG does not specify require-
ments for the appointment of the representatives of the authori-
ties, the competent authorities are only obliged to appoint their
representatives within the 120-day period.

The chairperson of the advisory commission must be se-
lected by the previously selected representatives of the compe-
tent authorities and the independent people appointed from the
list specified in §26 of the EU-DBA-SBG.*” Unless the compe-
tent authorities agree otherwise, this person must be qualified
to hold a judicial office.*” Further conditions for the selection
decision or dealing with a tie are not prescribed in §24(5) of the
EU-DBA-SBG. But the chairperson must be determined by lot
if the independent people have previously been determined by
judicial selection decisions in all the countries.*”

All members of the advisory commission are bound by tax
secrecy and corresponding duties of confidentiality.*® The per-
son concerned and his or her representative must also consent,
upon request, to secrecy requirements with regard to all infor-
mation and documents of which they become aware during dis-
pute resolution proceedings.”” Breaches of these confidentiality

% See §25(1) sentence 1 of the EU-DBA-SBG.

% See §25(1) sentence 2 of the EU-DBA-SBG.

! See §25(3) of the EU-DBA-SBG.

2 See §25(4) of the EU-DBA-SBG.

% See §25(5) sentence 1 of the EU-DBA-SBG.

4% See §25(5) sentence 2 of the EU-DBA-SBG.

45 See §24(3) of the EU-DBA-SBG.

“%This is expressly imposed by §23(5) of the EU-DBA-SBG for persons

who are not public officials within the meaning of §30(1) and §7 of the FCG.

47 See §23(6) of the EU-DBA-SBG.
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requirements are to be sanctioned by the BZSt, which is oblig-
ed to report to the EU Commission.*”

The persons concerned with the matter before the advisory
commission are only entitled to submit information, evidence,
or documents that might be relevant to the opinion if this is
approved by the competent authorities involved."” In contrast,
the advisory commission may in principle request the submis-
sion of further information, evidence, or documents from the
person concerned at any time.*'’ Similarly, a person concerned
may appear before an advisory commission in person or be rep-
resented at his or her own request only upon prior approval of
the competent authorities,"" while in contrast, the person con-
cerned must appear before the advisory commission (him or
herself or through his or her representative) upon an order by
the advisory commission."> Compared to Art. 10(1) and (2) of
the EU Arbitration Convention, the possibilities for participa-
tion are stricter, i.e., the person concerned may neither submit
information nor be heard by the advisory committee on his own
initiative within the scope of the EU-DBA-SBG and is invari-
ably reliant on the approval of the competent authorities. Con-
versely, however, there is an obligation to make oral or written
statement upon orders by the advisory commission.

The advisory commission is generally also entitled to file
a request to the competent authorities for further information,
evidence, or documents.*” However, the BZSt may refuse the
request on the grounds of: (i) inability to obtain the requested
information under applicable law; (ii) any associated violation
of commercial, business, trade, or professional privileges or of
a business procedure; or (iii) a violation of public policy.*"*

By default, the costs of the dispute settlement proceedings,
including the proceedings before the advisory commission or
the alternative dispute resolution committee, will be borne in
equal shares by the involved competent authorities."” This de-
fault rule fully corresponds to the cost provisions for dispute
settlement proceedings under income tax treaties and the EU
Arbitration Convention.”® The person concerned bears any
costs incurred by him or herself on his/her own.*"”

However, in cases of withdrawn dispute resolution com-
plaints according to §11 of the EU-DBA-SBG or the rejection
of a dispute resolution complaint by the advisory commission
based on §10 of the EU-DBA-SBG, the competent authorities
are entitled to charge any costs of the proceeding to the person
concerned.”"® Comparable cost risks are not provided for in the
dispute settlement clauses under income tax treaties or the EU
Arbitration Convention.

c. Arbitration Agreement

The advisory commission is generally obliged to make the
arbitral opinion within six months following its installation and

“% See §23(7) of the EU-DBA-SBG.
9 See §23(1) of the EU-DBA-SBG.
419 See §23(2) of the EU-DBA-SBG.
' See §23(4) sentence 1 of the EU-DBA-SBG.
12 See §23(4) sentence 2 of the EU-DBA-SBG.
13 See §23(2) of the EU-DBA-SBG.
414 See §23(3) of the EU-DBA-SBG.
15 See §31(1) of the EU-DBA-SBG.
416 See §31(1) of the EU-DBA-SBG.
“7 See §31(2) of the EU-DBA-SBG.
8 See §31(3) of the EU-DBA-SBG.
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to provide it in written form to the competent authorities via the
chairperson.”’ This period can be extended by three months to
nine months by the advisory commission.”’ The competent au-
thorities involved do not have a right to a veto in this respect
and are merely to be informed of the extension of the dead-
line.”' The same applies for the persons concerned.

The commission’s decision must be based on the applic-
able agreement or convention and/or on applicable domestic
provisions; the independent opinion approach is applied by de-
fault.*” Therefore, the members of the advisory commission are
not bound by the positions of the competent authorities. The de-
cision of the advisory commission is made by a simple majority
of the members. If there is not otherwise a majority of votes,
the vote of the chairperson is considered as decisive.*’

Generally, the final arbitral decision has binding effect on
the German authorities.”” However, within six months from the
notification of the arbitral decision to the competent authorities,
they are entitled to mutually decide whether the arbitral opin-
ion should be accepted or how the dispute should be resolved
differently (a “second MAP”).*’ If they do not reach an agree-
ment on the resolution of the dispute within this period, they
are automatically bound by the opinion of the advisory com-
mission. The BZSt, as the German competent authority, must
notify the person concerned of the final decision within a peri-
od of 30 days, calculated from the day following the day of the
decision.”” If this notification is not carried out in due time, the
person concerned may file an objection with the BZSt ground-
ed on the failure to act in due time.*” As the person concerned
is — by law — neither to be informed about the transmission of
the decision by the advisory commission to the competent au-
thorities nor of the result of the final decision of the competent
authorities, it is recommended that the person concerned keep
his or her own log entries on the expiry of both periods in order
to track the respective deadlines.

Comment: The competent authorities (CAs) can deviate
from the arbitral opinion but only if they reach an agreement
within six months from the notification of the arbitral decision
to the competent authorities. The taxpayer will only be in-
formed about the final decision but not about whether this final
decision is based on: (i) the arbitral opinion or (ii) a differ-
ent agreement between the CAs within the six-month period.
Tracking the periods is necessary because arbitral opinion of
the advisory commission becomes binding if a different agree-
ment was not reached within the six-month period (but maybe
later).

The implementation of the final decision of the advisory
commission into domestic law corresponds to the implementa-
tion of mutual agreements in domestic law, i.e., the final de-
cision is thus only implemented via tax assessment in accor-
dance with §175a of the FCG if the person concerned official-

1 See §17(3) sentence 1 and 6 of the EU-DBA-SBG.

2 See §17(3) sentence 3 of the EU-DBA-SBG.

21 See §17(3) sentence 4 of the EU-DBA-SBG.

2 See §17(4) of the EU-DBA-SBG.

3 See §17(5) of the EU-DBA-SBG.

4 See §18(4) of the EU-DBA-SBG.

5 See §18(1) and (2) of the EU-DBA-SBG.

% See §18(3) sentence 1 of the EU-DBA-SBG.

*7 See §18(3) sentence 2 of the EU-DBA-SBG and §347 (1) sentence 2
FCG.
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ly approves of the decision, waives the right to appeal against
the tax assessment notice implementing this decision separate-
ly to the BZSt and, if necessary, withdraws pending domestic
administrative or judicial appeals relating to the issue(s) in dis-
pute toward the body conducting the respective proceedings.
The aforementioned declarations must be transmitted within 60
days from the day following the day on which the person con-
cerned became aware of the final decision."” Consequently, the
dispute resolution proceedings are not considered as terminated
until the 60-day period has expired."”

The final decision resolving the dispute does not provide
any precedential effect for other dispute resolution proceedings
involving similar issues in dispute.” Nevertheless, by default,
a summary of the final decision must be published with a spec-
ified minimum information level providing for a description of
the facts and the subject matter of the dispute, the date of the
final decision, the tax periods concerned, the legal basis of the
decision, the economic sector, a brief description of the final
decision, as well as the nature of the arbitration proceedings.””"
For this purpose, the competent authorities are entitled to use
the respective model form prepared by the EU Commission.*”
However, the person concerned can, within a period of 60 days
beginning with the day after the competent authority announces
the contents of the minimum information to be disclosed, re-
quest the omission of any information linked to trade, business,
commercial, or professional privileges or business procedures
or information contrary to public policy.*” At the discretion of
the competent authorities — as well as with the consent of the
person concerned — the full text of the final decision may be
disclosed.”* The BZSt is obliged to forward the information to
be published to the EU Commission without delay.*”

d. Alternative Dispute Resolution Proceedings

To conduct the arbitral proceedings according to §§17 et
seq. of the EU-DBA-SBG on how the dispute should be re-
solved, the competent authorities are entitled to agree on the
formation of an alternative dispute resolution commission in-
stead of the establishment of the advisory commission.” In
principle, this is a decision that is likely to be made separately
for each individual case by the competent authorities. But the
legal framework of the EU Tax Dispute Resolution Directive
(as well as of the EU-DBA-SBG) also allows for the general
performance of the alternative dispute resolution proceedings if
the competent authorities agree on a standardized process for
the performance of the proceedings.

The person concerned has neither a formal right to request
the establishment of such an alternative dispute resolution
process nor a right to prevent its establishment. Unaffected by
this, the person concerned may suggest such an installation
within the request for the initiation of the arbitral proceedings.

% See §18(5) of the EU-DBA-SBG.

2 See §18(5) sentence 4 of the EU-DBA-SBG.

49 See §18(4) sentence 2 of the EU-DBA-SBG.

1 See §19(2) sentence 1 and 2 of the EU-DBA-SBG.
42 See §19(2) sentence 3 of the EU-DBA-SBG.

3 See §19 s. 3 of the EU-DBA-SBG.

4 See §19(1) of the EU-DBA-SBG.

3 See §19(4) of the EU-DBA-SBG.

436 See §29 of the EU-DBA-SBG.
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As §§29 et seq. of the EU-DBA-SBG do not regulate any
procedural requirements for the characteristics of the alterna-
tive dispute resolution proceedings, the alternative dispute res-
olution process can generally take any form of dispute resolu-
tion mechanism (such as mediation, conciliation, or “final of-
fer” arbitration).”” Regardless of any adopted alterations, the
application of several default rules set by §§17 et seq. of the
EU-DBA-SBG is still required by law and includes:

* the compliance of the panel members with the indepen-
dence criteria set out by §25(1) and (2) of the EU-DBA-
SBG and any rules determining time limits;

* the rules of procedure;

* the entitlement of the competent authorities to determine
an alternative final decision;

* the implementation of the decision in domestic law;

*and conditions for publications according to §§17, 19,
23, and 27 of the EU-DBA-SBG.**

If the competent authorities agree on an alternative dispute
resolution process, the only deviation from the default arbitra-
tion proceedings may be the determination of a different com-
position of the arbitral panel or of an alternative dispute reso-
lution procedure. With regard to possible deviations, they are
likely to stick to the general composition regulations for advi-
sory commissions, except to authorize the alternative dispute
resolution committee to issue an opinion in accordance with
the “final offer approach” (i.e., subject to a proposal for a so-
lution by the competent authorities),” or to establish the com-
mittee only as a consultative body (mediation procedure or sub-
mission of a non-binding proposal for a solution). Beyond this,
§29(2) of the EU-DBA-SBG also entitles the competent au-
thorities to mutually agree on the establishment of a standing
alternative dispute resolution body. By doing so, the activities
of the advisory commission within the meaning of §§17 et seq.
of the EU-DBA-SBG would be replaced for any dispute reso-
lution proceedings between the respective EU Member States
concerned, either on a permanent basis or only in selected case
clusters. Such an approach might be considered as the start-
ing point for the establishment of an institutionalized interna-
tional dispute resolution body.*’ Different proposals for a per-
manent panel (full-time arbitrators, part-time arbitrators, or ro-
tating roster system for arbitrators) as well as for options for
operations of the alternative dispute resolution body on an ad
hoc basis have been discussed on at an intergovernmental level
as well as by several scholars.**' Currently, one should assume

7 See Art. 9, 14(2) of the EU Tax Dispute Resolution Directive. For a de-
tailed discussion, see Strotkemper, Internationale Wirtschafts-Briefe 2019, p.
55.

¥ See §30(2), (3) and (5) of the EU-DBA-SBG.

9 See §30(4) of the EU-DBA-SBG. For a detailed discussion, see Lehner,
Internationales Steuerrecht 2019, p. 277 (282).

0 Gee Lehner, Internationales Steuerrecht 2019, p- 277 (284). See
Strotkemper, Spannungsverhéltnis zwischen Schiedsverfahren in Steuersachen
und einem internationalen Steuergerichtshof — Moglichkeiten zur
Verbesserung der Streitbeilegung im Internationalen Steuerrecht, p. 560 et seq.,
p- 721 et seq. for further references on ways for the institutionalization for ar-
bitration bodies resolving international tax disputes.

“!'Working Paper of the Fiscalis Project Group (FPG) 093 on the Imple-
mentation of Art. 10 of Directive (EU) 2017/1852 on Tax Dispute Resolu-
tion Mechanisms in the European Union, available at https://ec.europa.eu/tax-
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that Alternative Dispute Resolution Proceedings will most like-
ly only vary slightly from ordinary arbitration. The variations
to be expected are a nomination of ad hoc arbitrators, as pro-
vided for by §§21 et seq. of the EU-DBA-SBG, and the limita-
tion of the arbitrators’ decision-making authority from the “in-
dependent opinion” approach to the “final offer” approach.

D. Evaluation of Dispute Resolution in Germany

1. Monitoring of the Implementation of the BEPS
Actions 14 and 15 in Germany

Action 14 of the OECD’s BEPS project addresses how
countries can timeously implement effective and efficient dis-
pute resolution mechanisms. As part of the project, the OECD
issued a 2015 final report on Action 14 entitled “Making Dis-
pute Resolution Mechanisms More Effective” that included a
set of minimum standards and recommended measures for ad-
dressing obstacles preventing countries from resolving treaty-
related disputes and ensuring that such disputes are ultimately
resolved under the MAP.

Several OECD member countries have committed to im-
plementing the minimum standards provided for in Action 14
and have taken steps to employ the measures effectively. Mem-
ber countries also commit to a peer-review and monitoring
process intended to assess their compliance with the minimum
standards.*” All peer review and monitoring is conducted by
the Forum on Tax Administration MAP Forum (a subsidiary
body of the OECD Committee on Fiscal Affairs) in accordance
with previously agreed upon Terms of Reference and Assess-
ment Methodology.*?

The first peer-review report for Germany was published
on December 15, 2017,** and the second on April 9, 2020.*
The report assessing Germany’s dispute resolution measures
concluded that Germany meets most of the elements of Action
14’s minimum standards. According to the report, all of Ger-
many’s tax treaties include provisions relating to MAP, and
those treaties generally follow Art. 25(1) to (3) of the OECD
Model Tax Treaty. On the other hand, the report criticized that
a quarter of Germany’s tax treaties neither included a provi-
sion indicating that mutual agreements could be implemented
irrespective of time frames in domestic law (which is required

ation_customs/system/files/2019-10/2019-tax-dispute-resolution-fiscalis-pro-
ject-group-report.pdf and Piotrowski/Ismer/Baker u.a., Intertax 2019, p. 678
(687 et seq.).

*2See http://www.oecd.org/tax/beps/inclusive-framework-on-beps-com-
position.pdf; see also “Making Dispute Resolution Mechanisms More Effec-
tive,” OECD Action 14: 2015 Final Report available at http://www.oecd-ili-
brary.org/docserver/download/2315391e.pdf?expires=151672008 1 &id=id&
accname=guest&checksum=553F16EA74D75525AF1C49724CEES5A4A. The
“Terms of Reference” are used to assess the implementation of the Action 14
minimum standards and the “Assessment Methodology” establishes the proce-
dures and guidelines for the peer monitoring process. Both procedures are de-
veloped by the OECD Committee on Fiscal Affairs.

*3 See http://www.oecd.org/tax/beps/beps-action- 14-peer-review-and-
monitoring.htm.

“4 See OECD, Making Dispute Resolution More Effective — MAP Peer
Review Report, Germany (Stage 1), available at https://doi.org/10.1787/
9789264285804-en and http://www.oecd.org/tax/beps/beps-action-14-peer-re-
view-and-monitoring.htm.

“SOECD, Making Dispute Resolution More Effective — MAP Peer Re-
view Report, Germany (Stage 2), available at https://doi.org/10.1787/
9d6¢280c-en.
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Detailed Analysis

under Art. 25(2) sentence 2 of the OECD Model Tax Treaty)
nor included alternative provisions establishing a time frame
for making transfer pricing adjustments. Moreover, the report
points out that one-ninth of Germany’s tax treaties do not ful-
ly incorporate Art. 25(1) of the OECD Model Tax Treaty, and
the majority of them do not allow taxpayers to submit a MAP
request within three years of the notification of the taxation, re-
sulting in taxation that is not in accordance with the treaty.** In
response to these criticisms, Germany reported that it intends
to update all of its treaties to comply with the minimum stan-
dard.*” Essentially, isolated adjustments to old treaties with
Italy, Greece, the Czech Republic, and Slovakia are meant in
this respect.”® For details see IILB.1 and C.1, above, for further
details.

The peer-review report also noted the German Competent
Authority’s inability to resolve a high number of MAPs and its
inability to resolve MAPs within the two-year time frame. This
was especially the case regarding attribution and allocation cas-
es (i.e., transfer pricing disputes), which took an average of
33.09 months to complete. All other cases were resolved within
22.1 months. Germany has added additional resources to han-

0 See http://www.oecd.org/tax/beps/beps-action-14-peer-review-and-
monitoring.htm, p. 9.

“Id., p. 9.

“8 See German Parliament, Official Record (Bundestag Drucksache) no.
19/20979, p. 84. See also Strotkemper, in: frauen@fgs: Vielfalt in der
steuerzentrierten Rechtsberatung, Jiingste Entwicklungen zur Streitbeilegung
von Doppelbesteuerungskonflikten: Einordnung als steuerverfahrensrechtlich-

dle attribution and allocation cases over the last few years but,
in response to the reported findings, Germany indicated that it
would designate additional resources to these types of cases in
2017.

2. OECD MAP Statistics

Germany was also unable to reduce its 2016 inventory of
1,117 open MAP cases (ending the year with 1,180), accord-
ing to the report. The number of resolved cases in 2016 (350)
closely matched the number of new cases (353). Of those 350
resolved cases, 66% led to an agreement that fully eliminated
double taxation, 15% were resolved by granting unilateral re-
lief, 11% were withdrawn by the taxpayer, 8% were resolved
via domestic remedy, and 6% were denied MAP applications.*
Only 1% led to no agreement or an agreement to disagree.*

The following tables provide an overview of MAP statis-
tics for Germany in 2016 (which were the subject of the evalu-
ation in the first peer review report),”" as well as the latest sta-
tistics for 2021** and 2022*%,

“Id., p. 53.

*0Id., p. 53.

“'Id., p. 10. This table reports the total number of MAP cases in Germany,
while the table in section II1.D.3., below, reports only MAP cases under the EU
arbitration convention.

“2See OECD statistics for Germany 2016 to 2022, available at
https://www.oecd.org/content/dam/oecd/en/topics/policy-issue-focus/map-sta-
tistics/map-statistics-germany.pdf.

er Perspektive, p. 165 (167 et seq.). .
Opening Inventory | Cases Initiated in |Cases Resolved in |Ending Inventory |Average Time to
on 01/01/2016 2016 2016 on 12/31/2016 Resolve Cases
(in Months)
Attribution/Alloca- 545 109 135 519 34.48
tion Cases
Other Cases 632 244 215 661 29.59
Total 1,177 353 350 1,180 32.04
Opening Cases Initiated |[Cases Resolved | Ending Average Time to Resolve Cases
Inventory on in 2021 in 2021 Inventory on (in Months)
01/01/2021 12/31/2021 Pre 2016 Post 2016
Attribution/Allo- 633 273 284 622 65.80 21.68
cation Cases
Other Cases 777 430 406 801 82.29 13.55
Total 1,410 703 690 1,423 74.05 17.62
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Opening Cases Initiated |Cases Resolved |Ending Average Time to Resolve Cases
Inventory on in 2022 in 2022 Inventory on (in Months)
01/01/2022 12/31/2022 Pre 2016 Post 2016
Attribution/Allo- 624 325 272 677 100.00 22.23
cation Cases
Other Cases 800 399 445 754 112.00 18.15
Total 1,424 724 717 1,431 106.00 20.19

In 2022, Germany was again unable to reduce the number
of unresolved cases. But the inventory is to be considered still
rather stagnant as the comparison of the ending inventories on
December 31, 2021 and December 31, 2022 of the statistics
shows. The increase only amounts to 8 cases (1,423 cases to
1,431 cases). Compared to 2021, the number of completed cas-
es (717) increased by 27 (from 690) for 2022 again. This year-
ly increase is to be acknowledged as a significant landmark
with respect to accelerated and improved conductions of dis-
pute settlement endeavors of the competent authorities. The
number of new cases continued to increase again and counts
724 cases. Most of the post 2016 attribution and allocation cas-
es (from January 1, 2016 on), relate to transfer pricing disputes
with Italy (107), Spain (51), France (42), the United Kingdom
(41), Austria (39), Switzerland (35), the United States (32), the
Netherlands (32), India (30), and Poland (29).”* Most of the
other cases initiated after January 1, 2016, relate to MAPs with
Switzerland (84), the United Kingdom (79), the Netherlands
(61), France (58), Belgium (55), Spain (44), Austria (41), Italy
(40), Luxembourg (31), and China (26).*” The data shows a de-
crease by 25 other cases with European treaty partners (China
excluded) compared to 2021. Interestingly, the number of oth-
er cases concluded with Switzerland, Austria, Italy, and Lux-
embourg decreased by 67 procedures in 2022, while in contrast
the number of procedures concluded with the United Kingdom,
the Netherlands, France, Belgium, and Spain increased by 42
procedures. Both, the aforementioned decreases and increases
are likely to be due to changes in working conditions during the
pandemic as well as after worth and cause difficulties in the in-
terpretation and application of tax treaties.” .

Of those 717 resolved cases in 2022, 62% led to an agree-
ment that fully eliminated double taxation. In this respect, the
number and quote of successful MAP conduction is steadily in-
creasing not only for allocation cases but also for other cases.*”’
About 9% of the closed cases in 2022 were resolved by grant-
ing unilateral relief,”® 12% were withdrawn by the taxpayer,”’
4% were denied MAP applications,” 3% were not substanti-

“*See OECD statistics for Germany 2016 to 2022, available at
https://www.oecd.org/content/dam/oecd/en/topics/policy-issue-focus/map-sta-
tistics/map-statistics-germany.pdf, p. 5.

3 See OECD statistics for Germany 2016 to 2022, available at
https://www.oecd.org/content/dam/oecd/en/topics/policy-issue-focus/map-sta-
tistics/map-statistics-germany.pdf, p. 6.

“SFor further analyses Liebchen/Strotkemper, Bulletin for International
Taxation 2024, No. 7, online publication as of July 12, 2024.

“70f the attribution/allocation cases resolved in 2022 about 68% led to a
full elimination of double taxation and for other cases almost in 58%.

BFor the attribution/allocation cases resolved in 2022, unilateral relief
was granted only in 3%, while such relief was granted for other cases in 13%.

6887

© 2025 Bloomberg Industry Group, Inc., Arlington, VA
ISBN 978-1-61746-885-8

ated applications,”' and 9% were resolved via domestic reme-
dy.* Only 0.5% of the MAPs did not lead to an agreement or
led to an agreement to disagree.

The computation of the average time to resolve a case has
changed. Since 2016, the statistics are divided into the average
time for cases started before January 1, 2016 (pre-2016), and
those started on or after January 1, 2016 (post-2016). Accord-
ing to the 2022 statistics, the average time for cases started be-
fore January 1, 2016, amounts to 100 months for attribution and
allocation cases (~ 8.5 years) and 112 months for other cases
(~ 9.5 years). But the statistics for 2022 reveal again that the
inventory for pre-2016 cases has decreased significantly, down
to about 4% of all cases (86 cases, a decrease of 52 cases dur-
ing 2022), thereof only 27 cases remaining are unresolved attri-
bution/allocation cases (a decrease of 11 cases) and 59 concern
other cases (a decrease of 41 cases).

The following table provides an overview of the average
time in 2022 to complete a MAP with German participation for
cases started on or after January 1, 2016.*”

Cases Started as | Start to End Receipt to Start
of January 1, (months) (months)

2016

Attribution/Alloca- 22.23 5.56
tion Cases

Other Cases 18.15 4.16

The time to resolve a case turns out to be relatively stable
with almost 2 years (22.23 months) for attribution and alloca-
tion cases and slightly increased from 1 year (13.55 months) in
2021 to 1.5 years (18.15 months) in 2022 for other cases. The
average time from receipt of the taxpayer’s MAP request to the
start of a MAP case increased moderately from two to three
months for cases started as of January 1, 2016, on average in
2021 to 4 to 5.5 months in 2022.

IWwithdrawals of the cases resolved in 2022 amounted to about 21% for
attribution/allocation and 6% other cases.

40 For the attribution/allocation cases resolved in 2022, access was denied
in 1%, and for other cases in 5%.

! For the attribution/allocation cases resolved in 2022, applications were
not substantiated in 0.5%, while this was the case for 9% in other cases.

“2For the attribution/allocation cases resolved in 2022, settlements oc-
curred in 4% of domestic proceedings but occurred more often in other cases,
at 2%.

43 See OECD statistics for Germany 2016 to 2022, available at
https://www.oecd.org/content/dam/oecd/en/topics/policy-issue-focus/map-sta-
tistics/map-statistics-germany.pdf, p. 1.
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Detailed Analysis

3. EU Arbitration Convention Statistics

The following tables give an overview of the number of
MAPs under the EU Arbitration Convention from 2014 to 2022
as published by the EU JTPF.** Respective tables have not been
made available for 2023 yet. The overall number of initiat-
ed and uncompleted MAPs in the European Union substantial-
ly increased between 2014 and 2022. Between 2021 and 2022
slightly decreased from 2,303 MAPs to 2,233 MAPs (decrease
of 70 MAPs). By the end of 2022, the German tax authorities
were involved in approximately 20% of all EU MAPs (470 of
2,325 MAPs). Only Italy reports a higher inventory with 479
MAPs. However, a positive aspect for Germany is that the to-
tal number of proceedings was reduced by 47 from 517 pro-
ceedings as of December 31, 2021 to 470 proceedings — and
thus even fell below the 2020 level.*” An increase in invento-
ries is also reported by most other Member States with high
inventories such as Spain and France (inventories of around
320 MAPs). Other countries such as Belgium, Denmark and
Sweden report a constant inventory of approximately 80 MAPs
again.

Overall, about 47% of all uncompleted cases exceeded the
two-year deadline in 2022 (1,056 cases); compared to 2021, the
number of respective cases increased visibly (from 913 cases
in 2021 representing 40% of all uncompleted cases). Uncom-
pleted cases exceeding the two-year deadline resulted primarily
from both parties and the taxpayer agreeing to an extension of
the applicable time frame (261 cases),” from pending proceed-
ings on the same issues conducted in a national court of one of
the contracting states (333 cases) and due to a start-up delay re-
sulting from an information request (27 cases), or from other
reasons (337 cases). Practical experience reports that other rea-
sons often result from lacking enforcements of time frames to
be acknowledged during the arbitral procedure (such as punctu-
ally nominating the panel, etc.) and other institutional deficien-
cies in the procedural set-up.'” On the other hand, some cases

*See EU JTPF (2023), Statistics on Pending Mutual Agreement Proce-
dures (MAPs) under the Arbitration Convention at the End of 2022, available
at https://taxation-customs.ec.europa.eu/document/download/955bc56e-
£316-4823-b62e-e564fa3a5d76_en?filename=AC%20MAP_2022_Final.pdf;
EU JTPF (2023), Statistics on Pending Mutual Agreement Procedures (MAPs)
under the Arbitration Convention at the End of 2021, available at https://taxa-
tion-customs.ec.europa.eu/document/download/de7ada98-c794-40b2-a6e4-
4d6874e5351b_en?filename=20230816_AC%20MAP_2021_FINAL.pdf; EU
JTPF (2022), Statistics on Pending Mutual Agreement Procedures (MAPs) un-
der the Arbitration Convention at the End of 2020, available at https://ec.eu-
ropa.eu/taxation_customs/system/files/2022-02/AC%20MAP_2020_FINAL
%20%28002%29.pdf; EU JTPF (2021), Statistics on Pending Mutual Agree-
ment Procedures (MAPs) under the Arbitration Convention at the End of
2019, available at https://ec.europa.eu/taxation_customs/system/files/2021-04/
map_2019.docx.pdf; EU JTPF (2019), Statistics on Pending Mutual Agreement
Procedures (MAPs) under the Arbitration Convention at the End of 2018, avail-
able at https://ec.europa.eu/taxation_customs/system/files/2019-07/apa-and-
map-2019-1.pdf; JTPF (2018 und 2017), Statistics on Pending Mutual Agree-
ment Procedures (MAPs) under the Arbitration Convention at the End of
2017 and 2016, available at https://ec.europa.eu/taxation_customs/joint-trans-
fer-pricing-forum_ro. See also Liebchen, in: Mdssner/Lampert et al., 6th ed.
2023, no. 13.372.

*For further analyses Liebchen/Strotkemper, BIT 2024, No. 7, online
publication as of July 12, 2024.

66 Art. 7(2) and 7(4) of the EU Arbitration Convention.
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which are ready to be sent to arbitration get subject to a MAP
before the case is effectively sent to arbitration.

Germany was involved in almost 18% of these cases in
2022 (186 cases); these cases present almost 40% of the Ger-
man inventory. Compared to previous years, this number shows
a slight decrease. The reasons for exceeding the time frame
were reported at most due to pending national court procedures
(55 cases) and to a start-up delay resulting from a request from
the BZSt to the applicant dated from 2019 asking for further in-
formation relating to applications for the initiation of the MAP
(25 cases). While the settlement period was only prolonged in
1 case and arbitration is to be initiated only in 2 cases, the BZSt
reported that 102 cases exceeded the time frame for other rea-
sons (almost 55% of the cases exceeding the two-year-dead-
line). In many of these 102 cases closure appears to be near-
by and 45 of these cases were closed in 2023. In other cases,
the reasons behind them were often that the position papers had
not been exchanged at the MAP level by the foreign competent
authority with the responsibility to do so. In a relevant part of
these cases, the BZSt was either still waiting for the first posi-
tion paper of the competent authority of the country where the
primary adjustment had been made or had received such first
position paper only very recently. If these delays were caused
by the BZSt or the local or state tax authority instead, exact
reasons behind those delays were not disclosed. In contrast to
2020, these reasons were no longer explained by a shortage of
resources at the BZSt (staff turnover, longer illnesses).

Overall, arbitration proceedings under Art. 7 of the EU
Arbitration Convention are still extremely rare in practice. At
the end of 2022, there were only 2 arbitration proceedings in
progress at all; presumably this reveals in practice only one
proceeding between Spain (1 case) and France (1 case); since
2012, only up to 16 arbitration proceedings have been actively
pursued. The cases that are intended to be sent to the arbitra-
tion phase appear to be subject to a settlement by agreement be-
fore the advisory commission is convened, or there still appears
to be significant delays in initiating or conducting the proceed-
ings. Otherwise, it is hard to explain why of the 475 proceed-
ings scheduled for arbitration since 2012, only 16 have actually
been carried out. This problem affects Italy annually in partic-
ular, i.e., almost all proceedings scheduled annually for arbitra-
tion involve Italian participation, but ultimately no arbitration
proceedings have actually been initiated with Italian participa-
tion (in 2022 36 proceedings). The data for 2022 reveals many
MAPs to be sent to arbitration for Denmark and Spain (7 and
11) and singular cases for Austria, Germany, Lithuania, Slova-
kia and Sweden. It is not known if one or two cases were sub-
ject to arbitration as each one active case was reported for 2018
and 2019 and if this case or these cases were terminated suc-
cessfully.

“"For a detailed discussion see Strotkemper, Spannungsverhiltnis zwis-
chen Schiedsverfahren in Steuersachen und einem internationalen Steuerg-
erichtshof — Moglichkeiten zur Verbesserung der Streitbeilegung im Interna-
tionalen Steuerrecht, p. 312 et seq., p. 320, 370 et seq., p. 409 et seq.
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https://ec.europa.eu/taxation_customs/system/files/2022-02/AC%20MAP_2020_FINAL%20%28002%29.pdf
https://ec.europa.eu/taxation_customs/system/files/2022-02/AC%20MAP_2020_FINAL%20%28002%29.pdf
https://ec.europa.eu/taxation_customs/system/files/2022-02/AC%20MAP_2020_FINAL%20%28002%29.pdf
https://ec.europa.eu/taxation_customs/system/files/2021-04/map_2019.docx.pdf
https://ec.europa.eu/taxation_customs/system/files/2021-04/map_2019.docx.pdf
https://ec.europa.eu/taxation_customs/system/files/2019-07/apa-and-map-2019-1.pdf
https://ec.europa.eu/taxation_customs/system/files/2019-07/apa-and-map-2019-1.pdf
https://ec.europa.eu/taxation_customs/joint-transfer-pricing-forum_ro
https://ec.europa.eu/taxation_customs/joint-transfer-pricing-forum_ro
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EU Total
Opening Cases Cases Ending Cases Cases to Be Arbitration
Inventory on |Initiated in Completed in [Inventory on |Pending in Sent to Proceedings
01/01 the Year the Year 12/31 MAP for Arbitration
More Than 2
Years
2014 984 506 210 1,280 520 3 0
2015 1,319 439 245 1,513 684 73 2
2016 1,617 481 314 1,804 870 64 1
2017 1,899 547 534 1,907 996 80 2
2018 1,936 727 674 1,988 932 45 2
2019 1,991 839 752 2,084 778 42 1
2020 1,889 961 637 2,213 795 46 0
2021 2,246 803 746 2,303 913 54 3
2022 2,271 829 867 2,233 1,056 61 2
Germany
Opening Cases Cases Ending Cases Cases to Be Arbitration
Inventory on |Initiated in Completed in |Inventory on |Pending in Sent to Proceedings
01/01 the Year the Year 12/31 MAP for Arbitration
More Than 2
Years
2014 232 129 46 315 137 0 0
2015 315 91 50 356 153 0 0
2016 356 133 91 398 195 1 0
2017 398 103 112 389 183 1 0
2018 389 123 166 346 166 1 1
2019 346 222 147 421 137 1 1
2020 421 212 134 499 118 1 0
2021 499 178 160 517 191 1 0
2022 517 161 208 470 186 2 0

4. EU Directive on Tax Dispute Resolution Statistics

To monitor compliance with the objectives set out in the

preamble of the EU Directive on Tax Dispute Resolution as
of June 30, 2024, the EU Commission annually collects statis-
tics on the dispute resolution complaints filed on the basis of
the EU Directive on Tax Dispute Resolution. The statistics
for 2022 were recently published in December 2023.*” Prior

“® See Art. 21 of the EU Tax Dispute Resolution Directive.

49 See EU Commission as of December 2023, Overview of numbers sub-
mitted for Statistics under the Directive on Tax Dispute Resolution Mecha-
nisms (‘DRM’) at the end of 2022, available at https://taxation-customs.ec.eu-
ropa.eu/system/files/2023-12/DRM_2022_FINAL.pdf.
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to this, statistics were published by the EU Commission for
2020" and 2021.""

Currently, the statistics only reflect the complaint proce-
dure and the MAP. In this context, the corresponding start-of-
year and the end-of-year inventories are recorded along with
the average processing time for the decision to admit or reject
the complaint. Regarding rejected complaints, inventory fig-

0 See EU Commission as of February 2022, Overview of numbers submit-
ted for Statistics under the Directive on Tax Dispute Resolution Mechanisms
(‘DRM’) at the end of 2020, available at https://ec.europa.eu/taxation_customs/
system/files/2022-02/DRM_2020_FINAL.pdf.

47 See EU Commission as of April 19,2023, Overview of numbers submit-
ted for Statistics under the Directive on Tax Dispute Resolution Mechanisms
(‘DRM’) at the end of 2021, available at https://taxation-customs.ec.europa.eu/
system/files/2023-05/DRM_2021_FINAL.pdf.
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ures on proceedings pending before national courts or before
the Advisory Committee to review the rejection are also record-

ed. With regard to the MAP level, the start-of-year and end-of-
year inventories are also recorded, along with the average pro-
cessing time, as well as the number of complaints admitted in a

year, the number of MAP agreements reached, and the number
of failed settlements.

2022

Inventory |Inventory |Number of |Number of |Inventory |Inventory [Number of [Number of

of Not Yet |of Not Yet |Rejections |Admitted |of MAP of a MAP |Successful |MAP

Admitted |Admitted Under Complaints | Proceedings | Proceedings | MAP Agreements

Complaints | Complaints | Appeal as as of as of Agreements | Not Yet

as of as of of January 1 |December |Accepted |Implemented

January 1 |December |December 31 by the by December

31 31 Affected 31
Person

Austria 12 40 1 28 2 17 13 2
Belgium 2 7 0 5 2 5 0 0
Denmark 0 0 0 1 3 4 0 0
Germany 3 4 0 6 0 0 0
Spain 1 0 0 12 3 15 0 1
Finland 0 0 0 4 1 5 0 0
France 0 0 0 4 2 4 2 0
Greece 0 0 0 1 0 1 0 0
Hungary 1 0 0 1 1 2 0 0
Ireland 0 1 0 1 0 1 0 0
Italy 1 0 0 14 7 21 0 0
Lithuania 1 1 0 1 1 2 0 0
Luxembourg 1 3 0 2 0 2 0 0
Latvia 0 0 0 1 1 2 0 0
Malta 0 4 0 0 0 0 0 0
Netherlands 2 3 0 2 1 3 0 0
Poland 1 0 0 1 0 1 0 0
Portugal 0 0 0 0 0 0 0 0
Romania 2 0 0 0 0 0 0 0
Sweden 0 0 0 2 1 3 0 0
Slovakia 0 1 0 0 0 0 0 0
EU total 27 66 1 86 23 94 15 3

The statistical data shows that the processes set out by
the EU Directive on Tax Dispute Resolution are already well
adopted by the EU Member States.

Data for complaint proceedings have been recorded as fol-

lows:

* Overall, the complaint proceeding can be considered as
functioning. 86 complaints were admitted in 2022 and the
inventory shows a notable increase from 23 cases as of
January 1 to 66 MAPs as of December 31, 2022. In detail:
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the statistics report that the countries are likely to decide
on complaints in due time during the course of the year.
This trend was already documented in the statistics for
2021 and 2020. In 2022, Austria admitted the most com-
plaints. The countries with the highest acceptance of com-
plaints and the highest year-end inventory of complaints
are Austria, Belgium, Germany and Malta. This indicates
a good acceptance of the process in these countries.
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* For Austria and Italy, the number of admitted complaints
is not reflected in the final inventory of MAPs. In this re-
spect, it should also be noted that the EU Directive on Tax
Dispute Resolution does not provide for a time limit be-
tween the conclusion of the complaint procedure and the
MAP. Only in the event that the Advisory Commission has
approved the complaint in accordance with §10 and §17
(2) of the EU-DBA-SBG, obliges to implement of a di-
rect arbitration procedure if the competent authorities have
not initiated a MAP within 60 days upon the approval of
the compliant. It remains to be seen whether such delays
will also become apparent in the future and possibly indi-
cate a systemic problem. For Romania, it is also surprising
that one complaint procedure was recorded as of January
1, 2022, but neither a still pending complaint as of Decem-
ber 31, 2022, a pending appeal procedure, a MAP or an
admission of the appeal. This might suggest that the da-
ta is incomplete; possibly the case documented by Austria
in which rejections by both competent authorities are re-
viewed by national courts involves Romania.

* Only one national court affecting Austria was pending to
review any rejecting decisions of both competent author-
ities. Surprisingly, the other treaty partner obviously did
not report a national court proceeding vice versa.

Data for MAP proceedings is as follows:

» Ata MAP level, 94 pending procedures were recorded as
of December 31, 2022. Compared to 2021, this is an in-
crease of 83 cases.

* Furthermore, more MAP proceedings were successfully
terminated and implemented domestically during 2022. Of
109 pending cases (inventory of 23 MAP cases as of Janu-
ary 1, 2022 plus 86 admitted complaints) termination with
domestic implementation is only reported for 15 cases in-
volving the Austrian (13) and French (2) competent au-
thorities; three additional MAPs were terminated but not
yet implemented on the domestic level (two Austrian cases
and one Spanish case). However, based on the reported da-
ta, especially of Austria it must be assumed that not all of
Austria’s negotiating partners reported completed MAPs
properly. Also it is likely that not all approvals to accept
the agreements have been reported or, in the case of exist-
ing approvals, national implementations have not yet been
reported properly.*”

© 2025 Bloomberg Industry Group, Inc., Arlington, VA
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*The 94 pending proceedings concern at most Austria
(17), Italy (21), Spain (15). Countries such as Belgium,
Germany, Denmark, Finland, France and Sweden follow
with a year-end inventory of about 5 MAPs.

* None of the reported proceedings have yet arrived at the
arbitration level. Therefore, the statistics do not report any
cases in this respect.

e In 2022, six complaint proceedings involving Germany
were recorded as of January 1 or December 31, 2022.
Therefore, Germany gradually gets involved in more pro-
ceedings based on the EU Directive on Tax Dispute Reso-
lution. Concluded MAPs have not been reported for 2022
though. This assumption is confirmed due to a year-end-
inventory of six MAPs. Overall, the data reveals that Ger-
man taxpayers obviously still prefer to request the initi-
ation of MAP proceedings based on the EU Arbitration
Convention and on German income tax treaties (1,431
pending proceedings were recorded by the OECD as of
December 31, 2022). This number also includes the in-
ventory documented by the EU Directive on Tax Dispute
Resolution as well as by the EU Arbitration Convention).
In 2022, based on OECD data, 724 cases were initiated
based on all three legal bases; thereof 161 cases were ini-
tiated based on the EU Arbitration Convention and 94 cas-
es based on the EU Directive on Tax Dispute Resolution.
In addition to that, 86 complaints were also pending as of
December 31, 2022. Therefore, the data reveals that the
EU Directive on Tax Dispute Resolution is increasingly
accepted as a legal basis and is very likely to increasing-
ly supersede the arbitration convention. First steps in this
direction were already reported in 2022: (i) due to the in-
crease in complaint proceedings, 15 successfully terminat-
ed MAPs and a steadily increasing year-end-inventory all
based on the EU Directive on Tax Dispute Resolution, and
(ii) a decrease in the year-end-inventory based on the EU
Arbitration Convention compared to 2021.”

“For further analyses Liebchen/Strotkemper, BIT 2024, No. 7, online

publication as of July 12, 2024

“BEor further analyses: Liebchen/Strotkemper, BIT 2024, No. 7, online

publication as of July 12, 2024.
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IV. Advance Pricing Agreements

A. Objectives, Legal Basis, Procedural Forms, and
Practical OECD Guidance

1. Objectives of an APA

Inconsistent national transfer pricing rules, together with
the growing volume of related-party transactions, have led to
an increased focus on transfer pricing in tax audits and signifi-
cantly increased the risk of transfer pricing disputes and double
taxation for MNE:s.

For taxpayers seeking to proactively manage double tax-
ation exposure arising from inconsistent local transfer pricing
rules, the OECD Guidelines recommend APAs as an efficient
tool for mitigating transfer pricing risk.

While MAPs or arbitration proceedings are ex post instru-
ments, APAs are ex ante tools that reduce transfer pricing risks
by avoiding transfer pricing disputes before they arise.””* The
content of an APA addresses the appropriateness of a particular
transfer pricing methodology for future related-party transac-
tions (“covered transactions”) and does not provide a solution
in terms of a specific transfer price. An APA can take the form
of a unilateral, bilateral, or multilateral agreement. A unilater-
al agreement is an agreement between the taxpayer and the do-
mestic or foreign tax authority; a bilateral or multilateral agree-
ment involves two or more competent authorities. Such agree-
ments have been referred to as “MAP APAs” in the past be-
cause they involve mutual agreement negotiations between two
or more competent authorities.””” The OECD Guidelines recom-
mend the application of bilateral or multilateral APAs to avoid
double taxation."”

2. Legal Basis

Under Art. 25 of the OECD Model Tax Treaty, bilateral
or multilateral APAs are traditionally governed by a MAP of
the applicable income tax treaty."” Consequently, Art. 25 of the
OECD Model Tax Treaty serves as the legal basis. In this re-
spect, for Germany in the past — before §89a of the FCG en-
tered into force in 2021 — it was not entirely clear if Art. 25(2)
or Art. 25(3) of the OECD Model Tax Treaty was the legal ba-
sis.””® Application aids had previously been published by the tax
administration in the APA circular dated October 5, 2006.”° In
past years, a large number of countries have established inde-
pendent national legal bases for APAs or regulated them with-
in the framework of generally binding information. With §89a
of the FCG entering into force as part of the Act to Modernize

4" Liebchen, in: Mossner/Lampert et al., 6th ed. 2023, no. 13.50; Liebchen,
in: Schonfeld/Ditz, 2nd ed. 2019, 25 OECD Model Treaty, no. 506.

45 OECD Guidelines 2022, no. 4.134.

7 [d., no. 4.140.

7 Liebchen, in: Mossner/Lampert et al., 6th ed. 2023, no. 13.54, Liebchen,
in: Schonfeld/Ditz, 2nd ed. 2019, Art. 25 OECD Model Treaty, no. 510.

7 For further details see Ministry of Finance, Circular of October 5, 2006,
IV B 4-S 1341-38/06, Federal Tax Gazette (BStB1.) I 2006, 594, no. 1.2 (out
of force) (hereinafter Ministry of Finance, Circular of October 5, 2006) and Is-
mer/Piotrowski in V/L7, Art. 25 OECD Model Tax Treaty no. 371 und 385;
Kramer, Internationales Steuerrecht 2007, p. 175 f.; Schnorberger, Internation-
al Transfer Pricing Journal 2007, p. 111.

# See Ministry of Finance, Circular of October 5, 2006, no. 1.2 (out of
force).
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the Relief of Withholding Taxes and the Certification of Cap-
ital Gains Tax (Abzugsteuerentlastungsmodernisierungsgesetz
— AbzStEntModG) of June 2, 2021, with effect from June 9,
2021, a national legal basis for the application for and execu-
tion of APAs with reference to existing income tax treaties has
been implemented in Germany as well.**” Meanwhile, in the ap-
plication decree on Section 89a and Section 89 (hereinafter:
AEAO to §89a FCQG) as of June 26, 2024, the administration
issued regulations on the application for and implementation of
bi- or multilateral APA procedures for the first time.*'

3. Bilateral APAs (BAPAs) and Multilateral APAs
(MAPAs)

A bilateral or multilateral APA (“BAPA” or “MAPA”) in-
volves two or more tax authorities from different jurisdictions.
In order to achieve legal certainty for periods not yet realized at
the time of the application, the competent authorities of the ju-
risdictions concerned will develop a binding agreement either
regarding the future treatment of a specific intercompany trans-
action or the avoidance of double taxation and the consistent
interpretation of treaties in general.

In case of Germany, the legal certainty and acceptance by
taxpayers and the German tax authorities increased as the APA
procedures for the preventive avoidance of cross-border double
taxation conflicts was laid down in a circular from the Ministry
of Finance in the past.”” With the implementation of §89a FCG
as a national decree, the acceptance is expected to increase fur-
ther. This should now apply even more, as bilateral or multi-
lateral APAs are no longer only for transfer pricing issues but
also for other cross-border taxation issues according to §89a(1)
sentences 1 and 2 FCG.

Germany (like most other countries) follows the recom-
mendation of the OECD and prefers the negotiation of bilateral
and multilateral agreements. However, multilateral APAs are
not a common tool for reducing global double taxation expo-
sure.” While the German tax authorities are open to entering
multilateral negotiations, the acceptability of a request for a
MAPA will ultimately be decided on a case-by-case basis.**
The German tax authorities traditionally conclude multilateral
agreements by agreeing on a series of separate BAPAs. This
approach is reflected in §89a(1) sentence 8 FCG, and the ex-
planatory legal memorandum, which states that a combined ap-
plication is accepted but that the performance of several bilat-

“ See AbzStEntModG of June 2, 2021, Federal Law Gazette (BGBL.) 1
2021, p. 1259 (1272) and Federal Government of Germany, Official Record
(Bundestag Drucksache) no. 19/27632, p. 79. It was promulgated in the Federal
Law Gazette on June 8, 2021.

1 See Ministry of Finance of June 26, 2024, amendment of the AEAO to
the Fiscal Code to §§89 and 89a, IV B 5-S 1305/19/10003 :008, Federal Tax
Gazette (BStBI.) I 2024, 1065 and repeal of Circular of October 5, 2006, IV B
4-S 1341-38/06.

“2Ministry of Finance, Circular of October 5, 2006, no. 1.2 (out of force).

*However, according to German law, the exchange of information be-
tween all relevant competent authorities is possible if the taxpayer declares
its consent, §30(4) sentence 3 of the FCG. See Hendricks, in: Wassermeyer/
Baumhoff/Ditz, 2nd ed. 2022, no. 10.149.

“4“First Two Multilateral European APAs Signed,” 12 Tax Management
Transfer Pricing Report, 1113, April 14, 2004 (giving an example of a multilat-
eral APA that obtained by Airbus Consortium of European Aeronautic Defence
and Space Co., involving France, Germany, Spain, and the United Kingdom).

05/01/2025 A -247



IV.AA4.

Detailed Analysis

eral negotiations and APAs is still very likely.” This practice
may lead to confidentiality conflicts in cases where not all com-
petent authorities are involved in the same covered transaction.

4. Unilateral APAs

Some countries allow a unilateral APA to be put in place
under which the taxpayer obtains a binding ruling from one tax
authority. Given that a unilateral APA cannot bind the tax au-
thority with jurisdiction over the foreign related party, the risk
of potential double taxation cannot be mitigated by this sort of
agreement.” Nevertheless, many EU Member States grant uni-
lateral APAs more frequently than BAPAs or MAPAs™’, most
likely because they are cheaper and less time-consuming to in-
stitute. In contrast, the German tax authorities generally dis-
courage unilateral APAs. In the past, the tax administration
held it possible to agree a unilateral APA if there is no legal ba-
sis for a MAP or BAPA because the countries concerned have
not signed a tax treaty (treaties) with each other.* Literature

identified further reasons as follows:*¥

* Seeking a MAPA would generally not be reasonable be-
cause it would require enormous administrative coordina-
tion with several countries to deal with transactions with a
negligible volume;

* The taxpayer’s request deals with the interpretation of a
specific statutory requirement in only the country granting
the (unilateral) APA; or

* The potential transfer pricing adjustment would trigger
high penalties for only one company.

Unilateral APAs as such are not part of the German prac-
tice. But binding measures also exist. This includes mainly
binding commitments following an audit, pursuant to §204 et
seq. of the FCG (known as a “verbindliche Zusage”) or a bind-
ing information independent of an audit, pursuant to §89 (2) of
the FCG (known as a “verbindliche Auskunft’) and informa-
tion based on §42e of the German Income Tax Act (Einkom-
mensteuergesetz, known as “Anrufungsauskunft’). Prior to
§89a FCG entering into force, unilateral binding measures were
mainly related to transfer pricing and allocation issues of per-
manent establishments. According to §89a(2) sentence 1 no. 7
and (5) of the FCG, APA procedures do not replace purely uni-
lateral instruments based on §89 (2) FCG, §204 of the FCG
and §42e of the German Income Tax Act (Einkommensteuerge-
setz). Rather, the wording expressly assumes that correspond-
ing binding unilateral measures can already be effective at the
time of the application for the BAPA or MAPA and must be re-

5 See Federal Government of Germany of March 17, 2021, Official
Record (Bundestag Drucksache) no. 19/27632, p. 79 et seq.

“Liebchen, in: Mossner/Lampert et al., 6th ed. 2023, no. 13.55-13.58;
Liebchen, in: Schonfeld/Ditz, 2nd ed. 2019, Art. 25 of the OECD Model
Treaty, no. 511-513.

“TEU JTPF, Statistics on APAs in the EU at the End of 2020, 1 et seq.
available at https://ec.europa.eu/taxation_customs/taxation-1/statistics-apas-
and-maps-eu_en.

488 See Ministry of Finance, Circular of October 5, 2006, no. 1.2 (out of
force).

* Grotherr, Betriebsberater 2005, p- 855 (857); Ismer/Piotrowski in: V/
L, 7th edition, Art. 25 OECD Model Tax Treaty, no. 365; Kurzewitz, Die
Wahl der geeigneten Verrechnungspreismethode zur Verringerung von Dop-
pelbesteuerungsproblemen, p. 387.
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voked for a BAPA or MAPA to become effective (alternatively
the BAPA or MAPA should not become effective if the bind-
ing measure is not revoked). §89a(1) sentence 1 of the FCG
does not even indicate a restriction or reduction of the BZSt’s
discretion to initiate the BAPA procedure. If binding informa-
tion or a binding commitment has already been established in
Germany prior to the conclusion of a BAPA or MAPA, based
on the explanatory legislative memorandum, it should depend
on the individual case whether the BZSt agrees to the request-
ed initiation of the BAPA or MAPA. In such cases, it should
be estimated whether, in the individual case, there is a justified
interest on the part of the applicant, but also on the part of the
German tax administration, in a BAPA or MAPA

In the author’s opinion, in clear contradiction to this word-
ing, the German tax authorities surprisingly assume in their ap-
plication decree that a BAPA or MAPA should always have
preference over the beforementioned unilateral binding mea-
sures, if a summary examination (known as “summarische Prii-
fung”) suggests that the BAPA or MAPA application is well-
founded, in particular for transfer pricing or permanent estab-
lishment profit deferral matters.””' This can only be the case if
the countries have an effective tax treaty; with respect to oth-
er cases also only if the other state opened its BAPA or MA-
PA program for other cases as well.*” If these conditions are
not given, for other cases the beforementioned binding unilat-
eral measures can be applied for.

Comment: Overall, most other countries have not opened
their BAPA or MAPA programs for other cases respectively.
The BAPA or MAPA is not given precedence in other cases.
Only in relation to Italy, the scope of BAPAs or MAPAs is part-
ly opened to other cases. Beyond transfer pricing issues, BA-
PAs or MAPAs are limited to questions of interpretation relat-
ing to dividends, interest, licenses, permanent establishments
and residence in Italy.*”

With respect to transfer pricing or permanent establish-
ment profit deferral issues, the German tax administration also
excludes the provision of binding information based on §89 (2)
FCG for transfer pricing or permanent establishment profit de-
ferral issues generally, irrespective of a rejection of the BA-
PA or MAPA application, i.e. only measures based on §204
of the FCG or §42e of the German income tax (Einkommen-
steuergesetz) can be applied for.* It is questionable if this re-
striction will withstand judicial review particularly if there is
no tax treaty in existence and the scope of §89a of the FCG
is not given. In transfer pricing matters, particularly in cases
without income tax treaties, based on the prior German prac-
tice, a unilateral binding measure could be granted upon appli-
cation, if the individual case was suitable for this, and if the ap-
plicant had a justified interest.””” As unilateral measures do not

40 See Federal Government of Germany of March 17, 2021, Official
Record (Bundestag Drucksache) no. 19/27632, p. 80.

#! See AEAO to §89a of the FCG, no. 1.3 et seq. and to §89 FCG no. 3.5.4.
Cf. also Liebchen/Strotkemper, Internationales Steuerrecht 2024, p. 845 (846
and 852).

2 See AEAO to §89a FCG, no. 1.6.

*3 See  https://www.agenziaentrate.gov.it/portale/web/english/nse/invest-
in-italy/advance-tax-agreements.

4 See AEAO to §89a of the FCG, no. 1.5 and to §89 FCG no. 3.5.4.

% See Ministry of Finance, Circular of October 5, 2006, no. 1.2 (5) (out of
force).

6887


https://ec.europa.eu/taxation_customs/taxation-1/statistics-apas-and-maps-eu_en
https://ec.europa.eu/taxation_customs/taxation-1/statistics-apas-and-maps-eu_en
https://www.agenziaentrate.gov.it/portale/web/english/nse/invest-in-italy/advance-tax-agreements
https://www.agenziaentrate.gov.it/portale/web/english/nse/invest-in-italy/advance-tax-agreements

Detailed Analysis

IV.A.6.

reliably eliminate double taxation and can even cause taxation
gaps, such applications were still rejected.*

Comment: In case of doubt, taxpayers are well advised to
file an appeal against the rejection of a unilaterally requested
measure. German jurisprudence will presumably have to take a
position on the question of general priority assumed by the tax
administration which is not laid out in the wording of §89a of
the FCG.*’

If unilateral binding measures are to be applied for, it has
to be acknowledged that §204 of the FCG, as well as §89 (2)
of the FCG have a concrete application to legal issues. But, it
corresponds to the general view that such legal issues can also
be established for arm’s length conformity or appropriateness
of a specific transfer pricing method.*”®

If a non-German unilateral APA already existed, the Min-
istry of Finance regarded an additional German unilateral APA
in the past as inadmissible if it limited Germany’s right to im-
pose tax. If concluded, a taxpayer’s request to comply with
a foreign APA represented an independent unilateral APA.*”
A German taxpayer had to declare all pending or unilateral
arrangements already agreed upon with foreign tax jurisdic-
tions. Unilateral APAs could then only be concluded if it can be
ascertained without special efforts that the APA with the other
state does not affect German taxation interests.”” Foreign uni-
lateral APAs usually triggered tax audits because there is a pre-
sumption that they limit German taxing rights in favor of the
foreign jurisdiction.” Meanwhile after the entry into force of
§89a of the FCG it is not clear whether this old German prac-
tice will be uphold or not.

5. Impact of the Entry into Force of §89a of the FCG in
Germany

BAPA or MAPA applications are exclusively to be based
on §89a (1) of the FCG with effect on June 9, 2021, according
to Art. 97 §34 of the Introductory Act of the Fiscal Code
of Germany (Einfiihrungsgesetz zur Abgabenordnung —
“EGAQ”). This legal basis no longer limits the scope of BAPA
or MAPA procedures to transfer pricing conflicts but extends
BAPA or MAPA procedures also to the preventive avoidance
of any potentially international double taxation conflicts based
on income tax treaties. Overall, it is not yet predictable whether
and to what extent foreign states are willing to implement and
conclude BAPAs or MAPAs for non-transfer pricing cases.
The BZSt acts as competent authority based on §89a (1) sen-
tence 1 FCG, but has to act in conjunction with the competent
state tax authority.””

4% See Ministry of Finance, Circular of October 5, 2006, no. 1.2 (out of
force).

Y1t Liebchen/Strotkemper, Internationales Steuerrecht 2024, p. 845
(847. and 852).

% See Hendricks, in: Wassermeyer/Baumhoff/Ditz, 2nd ed. 2022, no.
10.164.

*” See Ministry of Finance, Circular of October 5, 2006, no. 1.2 (7) (out of
force). See also Liebchen, in: Mossner/Lampert et al., 6th ed. 2023, no. 13.59,
Liebchen, in: Schonfeld/Ditz, 2nd ed. 2019, Art. 25 OECD Model Tax Treaty,
no. 515.

%85(3) Decree Law (Gewinnabgrenzungsaufzeichnungsverordnung).

1 Gee Ministry of Finance, Circular of October 5, 2006, no. 1.2 (out of
force).

% See Ministry of Finance of June 26, 2024, amendment of the AEAO to
the Fiscal Code to §§89 and 89a, IV B 5-S 1305/19/10003 :008, Federal Tax
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Until June 24, 2024 the circular for the performance of a
BAPA or MAPA by the Ministry of Finance in 2006™ was still
applicable, as far as its content did not deviate from §89a of the
FCG.™ §178a of the FCG™ (no longer applicable for requests
as of June 9, 2021 or later) previously contained a cost regu-
lation for BAPAs. This regulation was repealed with the entry
into force of §89a of the FCG with effect from June 9, 2021.
For applications received by the BZSt as competent authority
until June 8, 2021, §178a of the FCG still applies as well as the
circular from the Ministry of Finance of 2006.

Prior to the implementation of §89a of the FCG, Ger-
many’s BAPA or MAPA procedure had been designed as a
two-part procedure.” In the first stage, the APA procedure was
conducted between the BZSt as the German Competent Au-
thority and the competent authorities of other contracting states
involved, and in the second stage, an implementation of the
APA by means of a binding preliminary commitment by the
German tax authorities to the taxpayer followed. With the in-
troduction of §89a FCG, however, the signed BAPA or MAPA
is directly binding. This corresponds to the view of the German
tax administration.” This means that from a German perspec-
tive, there is no longer a need for an additional binding prelim-
inary commitment from the tax office to the applicant.”® This
effect is to be extracted from a reverse of §89a (3) sentence 1
of the FCG.*”

6. Practical OECD Guidance for the Conduct of BAPA
or MAPA Proceedings

Practical guidance for the conduct of APA proceedings is
primarily given by the respective domestic legal ground and/
or by circulars of the competent authorities of the contracting
states.

Additionally, the OECD publishes recommendations for
the conduct of APA proceedings as part of the OECD Com-
mentary to Art. 25 of the OECD Model Tax Treaty’’ and the
OECD Transfer Pricing Guidelines for Multinational Enterpris-
es and Tax Administrations 2022 (Annex II to Chapter IV:
Advance Pricing Arrangements) (hereinafter “OECD Transfer
Pricing Guidelines”). Recently, at the end of 2022, the OECD
also published a so-called “Bilateral Advance Pricing Arrange-
ment Manual” (“BAPAM”).”"' The BAPAM is intended to sup-

Gazette (BStBI1.) I 2024, 1065, no. 1.1. The delegation of responsibility from
the Ministry of Finance to the BZSt follows from §5(1) sentence 1 no. 5 Ger-
man Tax Administration Act (Finanzverwaltungsgesetz).

30 Gee Ministry of Finance, Circular of October 5, 2006, (out of force).

%% See Ministry of Finance of June 26, 2024, amendment of the AEAO to
the Fiscal Code to §§89 and 89a, IV B 5-S 1305/19/10003 :008, Federal Tax
Gazette (BStB1.) 1 2024, 1065 (hereinafter only AEAO to §89a of the FCG).

3% 3StG 2007 of December 19, 2006, Federal Law Gazette (BGBL.) I 2006,
p- 2878 (2903).

306 Gee Ministry of Finance, Circular of October 5, 2006, no. 1.2 para. 2
(out of force).

%7 See AEAO to §89a FCG, no. 3.1. Cf. also Liebchen/Strotkemper, Inter-
nationales Steuerrecht 2024, p. 845 (851).

% See Federal Government of Germany of March 17, 2021, Official
Record (Bundestag Drucksache) no. 19/27632, p. 80.

39 See Fliichter, Internationale Steuer-Rundschau 2021, p- 338 (342).

" OECD Commentary on Art. 25 OECD Model Tax Treaty, no. 38.5 and
52.

S'OECD (2022), Bilateral Advance Pricing Arrangement Manual, OECD
Forum on Tax administration OECD, available at https://doi.org/10.1787/
4aa570el-en (hereinafter “OECD (2022), BAPAM”).
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plement the OECD Transfer Pricing Guidelines. This manu-
al, as well as other manuals of the OECD (“MEMAP” and the
“MoMA”), is not to be considered as a binding legal basis, but
only as non-binding practical guidance providing best practices
for streamlining the respective dispute resolution or preven-
tion proceeding. If there are conflicting rules with provisions
of income tax treaties, the OECD Model Tax Treaty or OECD
Commentary’s recommendations, or the OECD Transfer Pric-
ing Guidelines, those generally supersede conflicting recom-
mendations of the BAPAM.

The best practices identified in the BAPAM aim to stream-
line the BAPA process through:

» Mitigating delays created by differences in the BAPA
processes in each jurisdiction, where possible.

* Avoiding information asymmetries between competent
authorities by ensuring their access to the same informa-
tion, in the same form, and at the same time.

* Increasing transparency between competent authorities
and taxpayers throughout the BAPA process.

Overall, the BAPAM summarizes 29 Best Practices in An-
nex A. These Best Practices are supplemented by a “Sample
BAPA Timeline” in Annex B, a “Sample Short-form Position
Paper” in Annex C, a list of “Potential Critical Assumptions” in
Annex D, a “Sample Position Matrix” in Annex E, and a “Sam-
ple BAPA Agreement” in Annex F. The table below provides
a short overview of the content of the Best Practices by also
pointing out at which procedural step each Best Practice is of
importance:

Best
Practices

Summary of Its
Content

Relevance During the
Process

No. 1

Principled, fair, objec-
tive, and transparent be-
haviour of Competent
Authorities; decision on
merits of each APA;
analysis conducted in
accordance with the ap-
plicable bilateral tax
treaty, the domestic
laws of the relevant ju-
risdictions, and the rele-
vant international trans-
fer pricing guidance.

General recommenda-
tion for Competent Au-
thorities.

No. 2

Taxpayers should file
their tax returns in the
relevant jurisdictions in
the proposed covered
years based on the posi-
tions taken in their BA-
PA application.

General recommenda-
tion for taxpayers.

No. 3

Clear published domes-
tic rules, guidelines, and
procedures relating to
access to a BAPA
process and the relevant

General recommenda-
tion for Competent Au-
thorities.
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steps of the BAPA
process.

No. 4 |Extensive use of tech- |General recommenda-
nology throughout the [tion for Competent Au-
BAPA process (meet- | thorities as well as for
ings, applications, and |taxpayers.
requested information
preferably by electronic
means).

No.5 |Conclusion of a BAPA |Recommendation for
agreement within 30 BAPA Negotiations for
months from the receipt | Competent Authorities.
of a complete applica-
tion; ideally within 24
months in streamlined
and optimized processes
prospectively.

Review of cases ex-
ceeding these periods
by senior officials in the
Competent Authorities
by default.

No. 6 [Minimum BAPA term |Recommendation for
of five years, including [APA Application for
at least two prospective |taxpayers and BAPA
tax years, where the Negotiations for Com-
facts and circumstances |petent Authorities.
are expected to be the
same.

No.7 [Compliance with do- Recommendation for
mestic BAPA programs |Pre-Filing Meeting, Ap-
and adequate training  |proval of an APA Ap-
for BAPA case officers. |plication, BAPA Nego-

tiations for Competent
Authorities.

No. 8 [BAPA case officers General recommenda-
(and Competent Au- tion for Competent Au-
thorities) and taxpayers |thorities as well as for
should be in regular taxpayers.
contact with each other
during the BAPA
process.

No. 9 [Upon approval of a BA- | Recommendation for
PA Application, regular [ BAPA Negotiations for
contact of BAPA case |Competent Authorities.
officers and Competent
Authorities with one an-
other in relation to the
specific case.

No. 10 [Effective turnover of Recommendation for
cases between case offi- [ BAPA Negotiations for
cers. Competent Authorities.

No. 11 [Notification of potential | Recommendation for

BAPA application be-
fore filing formal re-

Pre-Filing Stage for tax-
payers.
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quest of both Compe-
tent Authorities, formal
or informal discussions
possible; if they are on-
ly conducted with one
Competent Authority,
then notification of the
other Competent Au-
thority.

No. 12

Neutral behavior of
Competent Authorities
prior to a formal re-
quest.

Recommendation for
Pre-Filing Stage for
Competent Authorities.

No. 13

Simultaneous submis-
sion of the BAPA re-
quest to both Competent
Authorities containing
same information.

Recommendation for
APA Application for
taxpayers.

No. 14

Provision of a transla-
tion of the BAPA re-
quest in the absence of a
common language be-
tween Competent Au-
thorities, unless either
one working language
or submissions only in
local languages is
agreed upon in advance.

Recommendation for
APA Application for
taxpayers.

No. 15

Notification of treaty
partner of receipt of a
BAPA application ac-
companied with en-
gagement of potential
parameters of BAPA
application, further in-
formation to be request-
ed from the taxpayer
and if relevant, discus-
sion of any domestic
limitations.

Recommendation for
Approval of an APA
Application for Compe-
tent Authorities.

No. 16

Decision on approval of
BAPA application with-
in 30 days of receipt of
a complete BAPA ap-
plication; notification of
taxpayer if this time-
frame is likely to be ex-
ceeded.

Recommendation for
Approval of an APA
Application for Compe-
tent Authorities.

No. 17

Determination of a pro-
ject plan outlining the
timelines for each stage
of the processes be-
tween both Competent
Authorities and the tax-

payer(s).

Recommendation for
BAPA Negotiations for
Competent Authorities
and for taxpayers.
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No. 18 [Coordinate the informa- [ Recommendation for
tion gathering process |BAPA Negotiations for
of both Competent Au- |Competent Authorities.
thorities to limit dupli-
cation; in particular, if
necessary joint inter-
views or site-visits.

No. 19 |Simultaneous provision |Recommendation for
of requested informa- |BAPA Negotiations for
tion from taxpayers to  [taxpayers.
both Competent Au-
thorities.

No. 20 |Limitation of requested | Recommendation for
information. BAPA Negotiations for

Competent Authorities.

No. 21 [Behavior if one Compe- | Recommendation for
tent Authority disagrees [ BAPA Negotiations for
with delineation of the | Competent Authorities.
covered transactions
outlined in the BAPA
application.

No. 22 | Preparation of position |Recommendation for
papers based on the lat- [ BAPA Negotiations for
est financial informa- | Competent Authorities.
tion available; determi-
nation of date of ex-
change of position pa-
pers prior to discus-
sions.

No. 23 |No access of position | Recommendation for
papers to taxpayers. BAPA Negotiations for

Competent Authorities.

No. 24 |If a Competent Authori- | Recommendation for
ty raises an issue, that [BAPA Negotiations for
Competent Authority Competent Authorities.
should provide its treaty
partner with a recom-
mendation as to how to
resolve the issue.

No. 25 |Responsibility of draft- | Recommendation for
ing the BAPA between [BAPA Negotiations for
the Competent Authori- | Competent Authorities.
ties.

No. 26 |Competent Authorities |Recommendation for
and taxpayers should Implementation of BA-
complete finalization PA for Competent Au-
and implementation of a | thorities and for taxpay-
BAPA as soon as possi- |ers.
ble.

No. 27 | The terms of any do- Recommendation for

mestic agreement im-
plementing a BAPA en-
tered into by a compe-
tent authority and the
taxpayer should be sim-

Implementation of BA-
PA for Competent Au-
thorities and for taxpay-
ers.

© 2025 Bloomberg Industry Group, Inc., Arlington, VA
ISBN 978-1-61746-885-8

05/01/2025 A -251




IV.B.

Detailed Analysis

ilar to those in the BA-
PA, subject to domestic
law requirements.

No. 28

Jurisdictions should en-
sure that they have ade-
quate policies/practices

General recommenda-
tion for Competent Au-
thorities.

in place to ensure that
its audit and BAPA
functions communicate
and coordinate effec-
tively.

No. 29 General recommenda-
tion for Competent Au-

thorities.

Consideration of re-
quests for renewals of a
BAPA in the final year
of the BAPA.

The most important practical guidance for the initiation
and conduct of MAPASs is summarized as follows (see III.A.5.,
above, for a more detailed description of the contents of the
MoMA with respect to multilateral MAPs):

* According to the MoMA, Art. 25(3) sentence 1 of the
OECD Tax Treaty Model is most likely to be assumed as
legal basis for the initiation and conduct of MAPAs."* The
handling of arising constitutional issues is not addressed
by the MoMA though. Affected countries are not men-
tioned as well.

¢ Furthermore, it remains uncertain if the competent au-
thorities are still likely to conduct de facto, two or more
bilateral proceedings, or if it is intended to only conduct
one multilateral proceeding in the future. If the competent
authorities still prefer the conduct of several bilateral pro-
ceedings instead of one multilateral proceeding, the ques-

512 See No. 26 MoMA. This is also assumed for countries who — still —
do not dispose over BAPA or MAPA programs.

tion of the multiple accruals of the application fee is not
dealt with in the MOMA.’"

* Apart from that, the recommendations of the MoMA for
the initiation and conduct of MAPAs correspond to those
for BAPAs, i.e., in particular, the conduct of pre-filing
meetings in all involved countries (and the conduct of the
first pre-filing meeting with the competent authority in the

country of residence)’ and the agreement of a timeline’"”

Some jurisdictions allow the “roll-forward” of multilateral
MAP agreement(s) by means of MAPAs for future years to pro-
vide additional certainty, where the facts and circumstances in-
volved remain identical and the taxpayer(s) request the same.
Where this is possible, and where all substantive matters con-
sidered and agreed to in the MAP case remain identical, juris-
dictions should seek to finalize MAPAs on identical terms as
soon as possible.’"®

B. BAPA or MAPA Process

In accordance with international principles, the German
tax authorities carry out a BAPA or MAPA procedure in five
phases. The implementation of §89a of the FCG has not led to
any alterations in this respect, as the regulation refrains from
specifying details on the procedure. This has also been clari-
fied by the German tax administration meanwhile.”'’ These five
phases of a BAPA or MAPA procedure are briefly illustrated
with the example of a BAPA process in the table below and
subsequently discussed at length:

*BBiihl, NWB Internationales Steuer- und Wirtschaftsrecht (IWB) 2023, p.
264.

"No. 41 MoMA.

**No. 70 MoMA.

*No. 97 MoMA.

*'7 See Ministry of Finance of June 26, 2024, amendment of the AEAO to
the Fiscal Code to §§89 and 89a, IV B 5-S 1305/19/10003 :008, Federal Tax
Gazette (BStB1.) 1 2024, 1065.

1. Pre-Filing Meeting

2. BAPA Application

3. Approval of a BAPA
Application

4. BAPA Negotiations

5. Implementation of a
BAPA

* Upon request of tax-
payer

* Exchange of informa-
tion on an underlying
issue or transaction,
parties, BAPA peri-
od, and in allocation
cases the transfer
pricing method.

e Likelihood of success
is evaluated.

* BZSt asked to advise
on the working lan-
guage of the BAPA
proceeding.

* Formal application is
filed.

* Proposed interpreta-
tion or application of
income tax treaty or
in allocation cases the
transfer pricing
method is detailed.

* Critical assumptions
are defined.

» Competent Authority
initiates BAPA pro-
ceedings after pay-
ment of the fee; or

» Competent Authority

rejects application
(procedure ends).

* Tax authorities ana-
lyze and evaluate da-
ta submitted if neces-
sary further investi-
gations.

* Documentation is re-
quested (if neces-
sary).

* Position papers are ex-
changed.

* Personal negotiations
in order to conclude
BAPA

* Upon discretion of
competent authori-
ties” applicant may
attend the meeting.

* Taxpayer agrees to
terms of BAPA and
waives legal reme-
dies against imple-
menting tax assess-
ments.

* APA binds taxpayer
and local tax office
directly; if necessary,
revoke of unilateral
binding measures.

* Duty of taxpayer to
document compliance
with BAPA in annual
reports.

* Possibility to extend
term of BAPA.
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IV.B.2.a.

BAPAM Best Practices
Nos. 7, 11, and 12

BAPAM Best Practices
Nos. 6, 13, and 14

BAPAM Best Practices
Nos. 7, 15, and 16

BAPAM Best Practices
Nos. 5to 7,9 and 10,
17 to 25

BAPAM Best Practices
Nos. 26 and 27

See IV .B.1., below.

See IV.B.2., below.

See IV .B.3., below.

See IV.B 4., below.

See IV .B.5., below.

1. Pre-Filing Meeting

The pre-filing phase begins before the taxpayer files a for-
mal application. This phase is intended to help all parties evalu-
ate the BAPA request’s prospects of success. A pre-filing meet-
ing should be held with the competent authorities of each coun-
try involved in the prospective BAPA or MAPA separately.”*
Only the taxpayer is entitled to request such pre-filing meeting.
It is questionable whether the BZSt has the discretion to sched-
ule a preliminary meeting.”"” In the past the BZSt was bound to
decide (“should”).™

Comment: Anonymized prefiling meetings are no longer
addressed by the German tax administration. Unlike in the past,
the pre-filing meeting can only be initiated by the applicant and
the subject of the preliminary meeting must be a specific — and
not an abstract — issue, together with a tax assessment.”'

The taxpayer must submit all relevant information con-
cerning the planned BAPA or MAPA, including the applicants
and other parties involved; the locally competent tax authorities
together with tax and identification numbers; the contracting
states concerned; a description of the facts of the case including
the desired period of validity of the BAPA or MAPA and where
applicable the request for a Roll Back for years already realized
prior to the application; potential critical assumptions; reasons
for the risk of double taxation; as well as a statement on ex-
isting national agreements within the meaning of §204 of the
FCG or §89(2) FCG. As far as possible and desired, it is recom-
mended to align the information to be submitted already with
the application content required by §89a(2) sentence 1 FCG in
a presentation. In cross-border allocation cases, information in-
cluding the covered intercompany transaction(s), and the pro-
posed transfer pricing methodology, together with critical fac-
tors that might have an impact on the appropriateness of the en-
visaged transfer pricing mechanism, should be presented.

Building on the clarification in §89a (3) of the FCG, the
BZSt should indicate to the prospective applicant in this stage
that it will only conclude the BAPA or MAPA if the taxpayer
agrees to the contents of the BAPA or MAPA and waives the
right to file an objection against future tax assessments that
implement the results of the mutual agreement for the term
(§354(1b) of the FCG). Furthermore, if indicated, the BZSt
must inform about the working language of the BAPA or MA-
PA proceeding.”™

318 See AEAO to §89a FCG, no. 1.18. For a detailed description of the pre-
filing meeting please refer to Liebchen, in: Mossner/Lampert et al., 6th ed.
2023, no. 13.62; Liebchen, in: Schonfeld/Ditz, 2nd ed. 2019, Art. 25 OECD
Model Tax Treaty, no. 518.

1% See AEAO to §89a of the FCG, no. 1.18. Cf. also Liebchen/Strotkem-
per, Internationales Steuerrecht 2024, p. 845 (850).

0 See Ministry of Finance, Circular of October 5, 2006, no. 2.2 (out of
force).

32 See AEAO to §89a of the FCG, no. 1.18.

2 See AEAO to §89a of the FCG, nos. 2.2, 2.5.
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The German Competent Authority is not required to agree
to the BAPA or MAPA proposal after the pre-filing meeting.
Moreover, as the tax authorities are allowed to use the confi-
dential information that was disclosed during the meeting in a
tax audit. Nevertheless, the taxpayer needs to provide sufficient
information about the facts and figures of the potential trans-
action under review to have a meaningful discussion with the
German Competent Authority.”

While the German tax authorities will not provide any
binding statements or written comments during the pre-filing
phase, this phase will give a taxpayer an indication of its
prospects of success, the documents required for the formal
BAPA or MAPA application, an estimate of the time it will
take to get a BAPA or MAPA, and the next steps involved in
the process.

The obligation to pay fees only arises after the BAPA or
MAPA request is submitted, according to §89a(7) sentence 1
of the FCG (formerly §178a(1) sentence 1 FCG). Neither the
informal request for the preliminary pre-filing meetings at the
BZSt nor holding those meetings will yet trigger any fees.

It is recommendable to conduct pre-filing meetings with
all competent authorities involved.

2. BAPA or MAPA Application
a. Eligibility

§89a(1) sentence 1 FCG legally defines BAPAs as inter-
governmental proceedings on the tax assessment of precisely
defined facts, which are not yet realized at the time of the ap-
plication for a specific period of validity, usually not exceeding
five years.

The wording in §89a(1) sentence 1 of the FCG (“not yet
realized fiscal years at the time of the application”) is identical
to that in §89(2) of the FCG, the legal basis for unilateral bind-
ing information (known as a “verbindliche Auskunft’). It is
questionable whether the threshold for a BAPA application was
increased compared to the requirements applicable before §89a
FCG was implemented. Prior to the implementation of §89a(1)
FCG, there was no requirement to point out the forward-look-
ing fulfillment of the facts. The German tax administration con-
firms that the explanations in no. 3.4.2 sentence 2 of the AEAO
to §89 FCG on “matters not yet realized’ applies to §89a FCG
accordingly, even in the case of permanent matters.’* The facts
underlying the BAPA applications must therefore not yet have
been realized at the time the application is submitted and the
applicant must still be able to make the corresponding disposi-
tions. But, the question of appropriate dispositions should on-
ly be relevant in the case of continuing matters, if a “seriously
planned reorganization” is intended, but not for those matters

33 See AEAO to §89a of the FCG, no. 2.3.
2 See AEAO to §89a of the FCG, no. 1.11.
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in which an already existing matter is to be secured by an BA-
PA. For permanent matters, the German tax administration also
clarifies that the period of validity of the APA can begin at the
start of the assessment period in question.” This view clarifies
the fact that BAPAs can include requests for Roll Back years,
which address past but not yet audited years (see §89a(6) sen-
tence 2 of the FCG)™* and the possibility confirms already ap-
plied transfer pricing systems or other facts via a BAPA.

Pursuant to §89a (1) sentence 1 of the FCG, the scope
of the application for BAPAs only covers situations with a
connection to income tax treaties concluded by Germany. Ac-
cordingly, taxpayers are entitled to file an application only if
they are personally eligible based on the applicable income tax
treaty.”” The German tax administration gives helpful examples
and exceptions.” If a matter concerns several affected persons
and if the matter can only be assessed for tax purposes uni-
formly, the BAPA procedure pursuant to §89a(1) sentence 4 of
the FCG can only be applied for jointly by all affected persons
concerned.” If the application is not submitted by all persons
concerned, there is a risk that the application will be rejected.
The German tax administration indicates that a joint applica-
tion is only required if a matter concerns several partners of the
partnership, the matter is only to be assessed uniformly and the
same DTA is applicable to the partners. Accordingly, they can-
not initiate a BAPA procedure unless they opted for Corporate
Taxation in Germany.” According to the explanatory memo-
randum, this provision simplifies the procedure and is to be ap-
plied in particular in the case of co-entrepreneurs of a partner-
ship, as German partnerships are — regardless of the treatment
of partnerships as corporations for the purpose of making trans-
fer pricing adjustments”™' — still not qualified as tax subjects in
Germany, and are therefore not eligible for benefits under the
income tax treaty. This is expressly clarified in the explanatory
memorandum to §89a(1) sentence 4 of the FCG.”> At the same
time, the memorandum emphasizes that a jointly filed BAPA
procedure by the co-entrepreneurs can also concern the busi-
ness relations between a partnership and an affiliated company
in another state.

Similarly, a joint application by a controlling company and
its controlled company is likely to be required under §89a (1)
sentence 4 of the FCG for matters relating to business rela-
tionships of a fiscal unity.” For tax group cases, the German
tax administration clarifies that a uniform and joint applica-
tion by the parent company and the controlled company is not
the rule.™ The mere attribution of the controlled company’s in-

% See AEAO to §89a of the FCG, no. 1.11.

%2 See §89a (6) sentence 2 of the FCG. See also Fliichter, Internationale
Steuer-Rundschau 2021, p. 338 (340).

% See AEAO to §89a of the FCG, no. 1.7.

¥ See AEAO to §89a of the FCG, nos. 1.8 and 1.9. Cf. also Liebchen/
Strotkemper, Internationales Steuerrecht 2024, p. 845 (848).

¥ For details see §89a(1) sentences 5 and 6 of the FCG.

% See §1a of the Corporate Tax Act Germany.

31 See §1(1) sentence 2 of the German Foreign Transaction Tax Act
(Aupensteuergesetz — AStG).

2 See Federal Government of Germany of March 17, 2021, Official
Record (Bundestag Drucksache) no. 19/27632, p. 80.

3 See AEAO to §89a of the FCG, no. 1.9. This presumption is supported
by corresponding qualification in the updated circular of the Ministry of Fi-
nance for dispute resolution proceedings of February 21, 2024. See Ministry of
Finance, Circular of February 21, 2024, no. 42.
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come to the controlling company does not constitute a uniform
situation resulting in a joint application. This should only be the
case for business transactions of the controlled company that
directly affect the controlling company and lead to its own in-
come.

In the case of a required joint application, §89a (7) sen-
tence 9 of the FCG assumes one application (i.e., only one fee
is triggered). If on the other hand, several treaty partners submit
a joint application and the underlying facts cannot be assessed
for tax purposes in a uniform manner, there are legally several
applications, also triggering more fees.”

In contrast, in cases concerning tax deductions, the remu-
neration debtor is qualified as solely — and detached from the
actions of the taxpayer — eligible to apply for the BAPA.™

Furthermore, §89a(1) sentence 8 of the FCG explicitly
states that the performance of MAPA procedures is possible.
But the explanatory memorandum to the law assumes that sev-
eral BAPA procedures will still predominantly be conducted
between the countries concerned.”™ Based on this assumption,
§89a(7) sentence 10 of the FCG clarifies that a separate fee will
be set and paid for each of these bilateral proceedings. Nev-
ertheless, the applicant is entitled to only submit one summa-
rized application meeting the beforementioned criteria towards
all countries involved.

The request must relate to precisely defined facts in which
there is a risk of double taxation with respect to these specific
facts and it is likely that double taxation can be avoided by the
BAPA or MAPA and a corresponding treaty interpretation of
the competent authority of both contracting states. Insofar as
§89a(1) sentence 1 of the FCG assumes a maximum term of
five years for the BAPA or MAPA by default, but the applicant
can also refer to another term. In particular, a shorter term is
likely if the case does not involve continuous facts, i.e. in other
cases (for details see IV.D., below).

Language-wise, applications generally have to be filed in
German. Applications can also be submitted in English if Ger-
man is not the common working language of the competent au-
thorities.” This does not have to be officially approved by the
BZSt; in this respect the German tax administration clarifies
that only applications submitted abroad do not constitute an ef-
fective application in accordance with §89a(1) of the FCG.*”
Otherwise, applications for the initiation of the BAPA or MA-
PA procedure are to be rejected according to §89a(1) sentences
1 and 2 of the FCG without discretion by the competent author-
ity.”* The application must be submitted to the BZSt in writing
or electronically.™ The taxpayer must file a detailed BAPA or
MAPA application with the BZSt in the fiscal year for which
the BAPA is applicable for the first time if the facts are contin-

3 See AEAO to §89a of the FCG, no. 1.9.

% See AEAO to §89a of the FCG, no. 7.3.

336 See AEAO to §89a of the FCG, no. 1.10. See also Federal Government
of Germany of March 17, 2021, Official Record (Bundestag Drucksache) no.
19/27632, p. 81.

7 See Federal Government of Germany of March 17, 2021, Official
Record (Bundestag Drucksache) no.19/27632, p. 81.

33 See AEAO to §89a of the FCG, no. 2.3.

¥ See AEAO to §89a of the FCG, no. 2.4. Cf. also Liebchen/Strotkemper,
Internationales Steuerrecht 2024, p. 845 (850).

39 See also Fliichter, Internationale Steuer-Rundschau 2021, p- 338 (340).

31 See §89a(2) sentence 3 of the FCG.
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uous facts.” In other cases the application must be filed before
the facts are realized, either in prior years to realization or in
the year of the expected realization.

Comment: It is recommended that the taxpayer file the
BAPA or MAPA application with the German and foreign
competent authorities simultaneously and provides the same
document(s) to all competent authorities involved in the proce-
dure.

b. Required Documents

§89a(2) sentence 1 of the FCG determines the content of
the application.’* All documents necessary for the presentation
of the facts to be assessed to substantiate the risk of double
taxation must be included, as the competent authority must be
able to initiate and conduct a BAPA or MAPA procedure based
on the information and documents submitted. The obligation to
submit documents is laid out in §90 (2) and (3) of the FCG for
cases with a cross-border reference.’

In detail, §89a(2) sentence 1 of the FCG requires the sub-
mission of the application together with the following informa-
tion:

* the particulars of the applicant and all other parties in-
volved;

* the locally responsible tax authority and the relevant tax
number;

* the identification number pursuant to §139b of the FCG
or the business identification number pursuant to §139c of
the FCG; if the business identification number has not yet
been assigned, the tax number;

* the contracting states concerned;

*a comprehensive and self-contained description of the
facts including the desired period of validity of the ad-
vance pricing agreement;

* the explanation of why there is a risk of double taxation;
and

* a statement as to whether binding information pursuant
to §89 (2) of the FCG, a binding commitment pursuant to
§204 of the FCG, a referral information pursuant to §42e
of the German Income Tax Act (Einkommensteuergesetz),
or comparable information or commitments have been re-
quested or granted in Germany or in the other concerned
state.

The German tax administration clarifies that this informa-
tion reflects the minimum information level.™ If a coordinat-
ed tax audits (joint audit) was conducted beforehand, it is al-
so clarified that factual information from the joint audit and, if
applicable, the minutes of the joint audit results (MLC report)
should also be provided for the BAPA procedure.™

The application should contain suggestions for possible
conditions of validity of the BAPA or MAPA (critical assump-
tions, discussed in IV.B.2.c., below). The question remains

2 Gee AEAO to §89a of the FCG, no. 1.11.

3 See AEAO to §89a of the FCG, nos. 2.1 et seq.
4 See AEAO to §89a of the FCG, no. 2.2.

3 See AEAO to §89a of the FCG, no. 2.1.

36 See AEAO to §89a of the FCG, no. 2.7.
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open as to whether and to what extent the BZSt will provide
taxpayers with additional guidelines for submitting applica-
tions and accompanying documents. In the past, the BZSt pub-
lished supplementary information sheets for the application.
Currently, this is not available for BAPAs as the BZSt’s web-
page for BAPAs or MAPAES is still under construction. The ex-
planatory memorandum to §89a(2) of the FCG, as well as the
German tax administration point out that the necessary docu-
ments may differ in individual cases (i.e., the BZSt is likely to
determine the required information and documents on a case-
by-case basis).*” This will ideally already have been addressed
within the pre-filing meeting,™ but the BZSt is also entitled to
request additional information after the receipt of the applica-
tion throughout the procedure — either directly before the for-
mal approval of the application or at a later stage during the ne-
gotiations stage.””’

Especially with respect to BAPA or MAPA requests for
allocation cases, the well-established principles should contin-
ue to apply.” Thereafter, the BAPA or MAPA application can
include any issues covered by Art. 7 and 9 of the OECD Mod-
el Tax Treaty, such as transfer pricing issues resulting from a
planned business migration, a transfer of functions, highly inte-
grated business transactions, high volume of transactions with
related parties, and the relocation of tangible or intangible as-
sets within an MNE group. In the past, the BAPA or MAPA ap-
plication should include all necessary supporting information,
including:™'

« information with respect to ownership structure;

e information about the organizational and operational
structure of the affiliated companies;

* an explanation of the relevant activities;

e information pertaining to the relevant transactions and
any contract(s);

« information pertaining to a function and risk analysis;

* a description of the relevant assets (particularly, intangi-
ble assets that are used in the underlying transactions);

* a description of the market and competition conditions,
as well as the business strategy;

* a description of the value chain and the value adding ac-
tivities of the parties involved in the transaction; and

e identification of all outstanding tax issues that apply to
the BAPA or MAPA.

The taxpayer must provide evidence that the proposed
transfer pricing mechanism will ensure an arm’s length allo-
cation of profits between the related parties listed in the BA-
PA or MAPA application. The taxpayer can prove this by pro-
viding a detailed description of the transfer pricing methodol-
ogy and disclosing all documentation relevant to the transac-

37 See Federal Government of Germany of March 17, 2021, Official
Record (Bundestag Drucksache) no. 19/27632, p. 82; See AEAO to §89a of the
FCG, no. 2.2.

8 See AEAO to §89a of the FCG, no. 1.18.

¥ See AEAO to §89a of the FCG, no. 2.1.

50 See also Fliichter, Internationale Steuer-Rundschau 2021, p- 338 (342).

51 Gee Ministry of Finance, Circular of October 5, 2006, no. 3.5 para. 3
(out of force) no.
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tion, including a computation of the planned impact on the fi-
nancial performance and profitability of entities related to the
MNE concerned. To support the arm’s length assumption, the
taxpayer may either present comparable unrelated transactions
for the covered transactions or provide a benchmark study of
comparable transactions between unrelated parties with compa-
rable functional and risk profiles.””> The application should be
accompanied by a list of relevant documents published on the
BZSt’s website.

It is questionable to what extent the BZSt may grant sim-
plifications in the application procedure for small and medium-
sized companies upon request. It is likely that this prior practice
is unchanged, as §89a(7) sentence 8 of the FCG determines
special fees if these criteria are met. But the German tax admin-
istration has not yet addressed this issue in public. In the past,
such simplifications could be granted for companies whose
business transactions covered by the BAPA or MAPA are ex-
pected to remain below the amounts of §6(2) German Reg-
ulations regarding the Documentation of Profit Allocations
(Gewinnabgrenzungsaufzeichnungs-Verordnung — GAufzV)
[remuneration from the delivery of goods or goods to related
companies in the amount of 6 million EUR and the remuner-
ation from other payments to related companies in the amount
of 600,000 EUR]. As the tax questions to be assessed by the
BAPA or MAPA are mostly less complex in other non-transfer
pricing cases than in transfer pricing cases, it is very likely that
a lower information level should be necessary in other cases.
The reduced fee rate stated in §89a(7) sentence 6 of the FCG
for other cases supports this assumption.

c. Critical Assumptions

§89a(4) sentence 1 no. 1 of the FCG obliges the competent
authorities to base the BAPA or MAPA on validity conditions,
referred to as “critical assumptions” which are subject to nego-
tiation in individual cases. Based on §89a(1) sentence 1 of the
FCG the applicant shall already point out suitable critical as-
sumptions. If the applicant identifies a need for an adjustment
of the named critical assumption (as the underlying facts are
likely to be realized differently) during a pending procedure,
the German tax administration holds the view that this is a ma-
jor amendment, i.e. a completely new application and a with-
drawal of the initial application.’”

These critical assumptions constitute an expressly agreed
contractual basis for the BAPA or MAPA. §89a(4) of the FCG
determines this explicitly by stating that the binding effect of a
signed and effective BAPA ceases immediately if at least one
of the conditions within the meaning of §89a(4) sentence 1 nos.
1 to 3 of the FCG has materialized.

While §89a(4) sentence 1 no. 1 of the FCG does not pro-
vide any examples, the German tax administration gives few
examples of possible validity conditions within the meaning of
§89a(4) sentence 1 no. 1 of the FCG for allocation cases.” The
explanatory memorandum to §89a FCG suggests examples, re-
ferring to unchanged shareholding ratios, unchanged ratios re-
garding the market conditions or the market share, unchanged
distributions of functions and risks as well as the capital struc-

*21d., no. 3.4.
% See AEAO to §89a of the FCG, no. 4.6.
34 See AEAO to §89a of the FCG, no. 4.4.
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ture of the companies involved, an unchanged business model,
or unchanged general tax conditions in the other state.”

As the calculations in transfer pricing and other allocation
matters are traditionally based on budgeted figures, the tax-
payer must disclose all relevant underlying assumptions. These
critical assumptions specify the conditions for the validity of
the terms of a BAPA or MAPA. The critical assumptions define
economic and operational conditions for the covered transac-
tions that must be fulfilled by the parties over the total duration
of the BAPA or MAPA. These assumptions define the thresh-
old at which the transfer pricing methodology leads to an ap-
propriate arm’s length result.™ According to the German tax
administration, the following is a non-exclusive list of condi-

tions that could represent critical assumptions:™’

e comparable conditions in terms of market conditions,
market share, business volume, sales prices, in each case
with a framework;

e comparable conditions, e.g. with regard to supervisory
law, customs duties, import and export restrictions, inter-
national payment transactions;

* comparable conditions with regard to exchange rates and
interest rates;

e implementation of taxation in accordance with the pre-
liminary agreement in other countries involved;

* transfer price corrections by a third country not involved
in the advance pricing arrangement that have an impact on
the advance pricing arrangement;

* no significant changes to the tax framework in the other
country (e.g. introduction or extension of preferential tax
arrangements).

Consequently, §89a(4) sentence 1 no. 1 of the FCG as-
sumes for all BAPAs or MAPAs that the competent authorities
are not bound to a successfully concluded and effective BAPA
or MAPA if the conditions or assumptions underlying the BA-
PA or MAPA do not materialize or materialize differently dur-
ing the period of validity of the BAPA or MAPA, with effect
for the future according to §89a(4) sentence 3 of the FCG. Prior
to the implementation of §89a FCG, the binding effect was not
dispensed automatically.

d. Relation to National Proceedings

BAPA or MAPA proceedings can be conducted simulta-
neously with national appeal proceedings. However, the Ger-
man tax administration emphasizes that the suspension of an
appeal procedure within the meaning of §363(2) sentence 1 of
the FCG may be appropriate if the BAPA or MAPA application
also contains a request for a Roll Back.™

Ongoing audit should generally be conducted irrespective
of a BAPA or MAPA application and procedure as well. Nev-
ertheless, the German tax administration admits that a suspen-

555 Id

% For further discussion, see Liebchen, in: Mossner/Lampert et al., 6th ed.
2023, no. 13.72; Liebchen, in: Schonfeld/Ditz, 2nd ed. 2019, Art. 25 of the
OECD Model Tax Treaty, no. 528.

%7 See AEAO to §89a FCG, no. 4.4.

3% See AEAO to §89a FCG, no. 1.16.
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sion of the audit may be indicated if the results of the BAPA or
MAPA (possibly due to a Roll Back) are also relevant for the
audit. However, the tax authorities are not granted an initiative
for suspending the audit, i.e. such suspension should only be
decided upon the initiative of the taxpayer.’

3. Approval of a BAPA or MAPA Application

Applicants for a BAPA or MAPA have no enforceable
right to the initiation of the BAPA or MAPA procedure by the
competent authorities according to §89a(1) sentence 1 of the
FCG. Therefore, the initiation is subject to the BZSt’s discre-
tion if the requirements set out by §89a(1) sentences 1 and 2 of
the FCG are met in the relevant case.”

But it is conditional that the eligibility requirements set out
by §89a(1) sentence 1 of the FCG, and the formal requirements
set out by §89a(2) sentence 1 of the FCG, be complied with.
In addition to that, the formal initiation of the BAPA or MA-
PA procedure is not opened until the BZSt’s fee assessment be-
comes final and the fee has been paid according to §89a(1) sen-
tence 3 of the FCG. If the requirements are not met, the re-
quest for the initiation of an BAPA procedure must be rejected
without the discretion of the competent authorities (i.e., if there
is no risk of double taxation pursuant to §89a(1) sentence 2 no.
1 of the FCG).

If the criteria set out by §89a(1) sentences 1 and 2 of the
FCG are met, the BZSt in turn will decide on the initiation after
and in coordination with the competent state tax authority upon
its discretion. The German Competent Authority will institute
the BAPA or MAPA proceedings after balancing the interests
of the tax authorities and the taxpayer. Therefore, the decision
must weigh the interests of the taxpayer in the avoidance of a
future double taxation, and the interests of the tax authorities in
a consensual settlement of the tax issue preventing disputes in
audits or dispute resolution procedures.’”

The German tax administration outlines typical grounds
for refusal. However, these examples are not conclusive.’”
Thereafter, BAPA or MAPA applications should be rejected if
the application is aimed at obtaining an unjustified tax advan-
tage (such as double non-taxation, double use of losses or use
of preferential tax regimes); if there is a breach of the duty to
cooperate (in particular in the context of external audits); if it is
unlikely that agreement on the interpretation of the agreement
will be reached; or if the application is not based on a suitable
transfer pricing method.

Furthermore, it is explicitly stated that applications can al-
so be rejected due to non-payment of the fee.”™ It should not be
underestimated that non-payment of the fee may not only result
in the application being rejected, but that the fee must also be
paid in this case.

% See AEAO to §89a FCG, no. 1.17.

*% See AEAO to §89a of the FCG, no. 1.14.

! See §89a(1) sentence 3 and (7) sentence 4 of the FCG, formerly
§178a(1) sentence 4 FCG (out of force).

%2 The decision mainly depends on the specific interest of each tax author-
ity and how it interprets the MAP clause of the relevant income tax treaty. See
Liebchen, in: Mossner/Lampert et al., 6th ed. 2023, no. 13.80 et seq; Liebchen,
in: Schonfeld/Ditz, 2nd ed. 2019, Art. 25 OECD Model Tax Treaty, no. 536 et
seq.

3 See AEAO to §89a of the FCG, no. 1.14.
*% See AEAO to §89a of the FCG, nos. 7.5 and 7.7.
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In the case of a rejection of the application, the decision
constitutes a contestable’®” administrative act within the mean-

ing of §118 of the FCG.®
4. BAPA or MAPA Negotiations

While there is no set timeline within which a BAPA or
MAPA procedure is to be completed under either German or
OECD BAPA principles, the competent authorities should set
and follow their own time frames with a view to proceeding
in an on-time fashion.” The proposal of the EUJTPF suggests
that the respective tax authority should present the first inde-
pendent evaluation of the BAPA application within 12 months
from the pre-filing stage, and that a BAPA should be finalized
after no more than 18 months.” However, the average BAPA
involving German authorities lasts over four, to more than five
years.’”

The German Competent Authority will set up a BAPA or
MAPA team, consisting of representatives from the BZSt and
one or more tax auditors who are familiar with the company
or the industry. §89a(1) sentence 1 of the FCG as well as the
German tax administration clarify the joint competence.” The
team will evaluate the BAPA or MAPA proposal and the sup-
porting documentation and may request additional information
and analysis. The EU JTPF recommends that the competent au-
thorities involved exchange position papers containing their tax
administrations’ evaluation of the covered transaction as soon
as possible after the application is received.”

The BAPA represents a bilateral administrative procedure;
a MAPA represents several aligned bilateral administrative
procedures in Germany (see IV.B.2.a., above). The terms are
negotiated between the involved — regularly two — competent
authorities and it is up to the German Competent Authority to
agree with the foreign competent authority on the content of,
and time frame for, BAPA or MAPA negotiations. It is recom-
mended by the EU JTPF that the competent authorities prepare
a position paper pointing out the position of the tax authorities
concerned.””

If the involved parties can reach an agreement, they will
sign the BAPA (or several BAPAs in case of a MAPA). Such
bilateral agreement terminates the respective bilateral adminis-
trative proceeding. The finalization of the agreement is subject
to the approval of the taxpayer according to §89a (3) no. 1 of
the FCG and to a waiver of any administrative or juridical ap-
peal proceedings against subsequent implementation decisions

5 See §347 et seq. of the FCG and §40 et seq. GTCC.

%% See AEAO to §89a of the FCG, no. 1.14.

%7 Liebchen, in: M6ssner/Lampert et al., 6th ed. 2023, no. 13.82; Liebchen,
in: Schonfeld/Ditz, 2nd ed. 2019, Art. 25 OECD Model Tax Treaty, no. 538.

368 Communication From The Commission To The Council, The European
Parliament And The European Economic And Social Committee on the work
of the EU Joint Transfer Pricing Forum in the field of dispute avoidance
and resolution procedures and on Guidelines for Advance Pricing Agreements
within the EU (“COM?”), February 26, 2007, COM(2007) 71 final, Appendix C,
available at https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:
2007:0071:FIN:ENG:PDF (hereinafter: COM (2007) 71 final).

’” See IV.F., below.

0 See AEAO to §89a of the FCG, no. 1.1.

7'COM (2007) 71 final., no. 7.3, points 40 and 41.

S2COM (2007) 71 final, no. 7.3, points 40 and 42.
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of the local tax authorities according to §89a (3) no. 2 of the
FCG.”

The EUJTPF recommends that the agreement should, at a
minimum, include the following:"*

* the duration of the BAPA and the day of its entry into ef-
fect;

e details of the methodology acceptable for determining
transfer prices and the critical assumptions that must be
followed for the BAPA to apply;

e an agreement that the BAPA will be binding on the tax
authorities involved;

e an agreement with respect to the manner in which the
BAPA will be monitored;

* an agreement regarding a set of documentation that will
be maintained throughout the BAPA process for audit pur-
poses (e.g., an annual report);

* any agreement on any retrospective treatment;

* circumstances that will require the BAPA to be revised;
and

» circumstances that will result in the BAPA being rescind-
ed prospectively or retrospectively (e.g., in the event false
information is provided).

In the past, the Ministry of Finance provided a sample of
such an agreement in the Appendix to its October 2006 cir-
cular.”” Currently, the German tax administration is no longer
providing comparable examples.

While it would be desirable to disclose BAPA agreements
to the general public and other taxpayers, it is usually difficult
for the tax authorities to keep all relevant information in an
BAPA confidential without redacting the relevant facts.”” Thus,
only Belgium, France, Spain, Poland, and Sweden disclose
summaries of finalized BAPAs, leaving out certain sensitive in-
formation.””’

While the taxpayer is not a party to these negotiations,” it
should support BAPA negotiations by providing relevant doc-
umentation and records at the competent authorities’ request
during the negotiation process. Beyond the taxpayer’s involve-
ment within the pre-filing and the application procedures and
the duty to cooperate, obtain information, submit documents,
and record the domestic implementation of the BAPA (or of all
BAPAs in case of a MAPA), its consent is required as well as
waivers of legal remedies according to §89a (3) of the FCG. In
addition to that it should be noted that the taxpayer can play a
more active role in a BAPA negotiation relating to a retroactive
MAP under Art. 25 of the OECD Model Tax Treaty that con-
cerns finalized transactions.” The German tax administration

°7§354(1a) and (1b) of the FCG and §50(1a) GTCC. See also AEAO to
§89a FCG, nos. 3.1 and 3.2.

*COM (2007) 71 final, of February 26, 2007, Appendix E.

575 Ministry of Finance, Circular of October 5, 2006, Appendix 1 (out of
force).

7 Liebchen, in: Mossner/Lampert et al., 6th ed. 2023, no. 13.92.

" Grotherr, Internationales Steuerrecht 2015, 296; Grotherr, Internationale
Wirtschafts-Briefe Fach 10, Gruppe 2, 337. See also VI.B.1., below, for the au-
tomatic exchange of APAs between competent authorities in the EU.

8 See AEAO to §89a of the FCG, no. 1.15.

A -258 05/01/2025

© 2025 Bloomberg Industry Group, Inc., Arlington, VA
ISBN 978-1-61746-885-8

clarifies that it is at the discretion of the competent authorities
to decide on the personal attendance of the applicant or his rep-
resentative at bilateral negotiations.”® The participation of the
applicant is to be decided together with the other competent au-
thority and is intended to facilitate the presentation or clarifi-
cation of the facts or to give the applicant the opportunity to
present his factual or legal arguments. Also, the OECD Guide-
lines explicitly clarify that the participation of the taxpayer in
the bilateral negotiations is in each case in the discretion of the
competent authorities.™

But the German tax administration is not obliging the
BZSt to regularly inform the applicant about the status of the
procedure.

5. Implementation of a BAPA or MAPA

At the international level, a BAPA does not become ef-
fective before the competent authorities sign the agreement; in
multilateral cases several bilateral agreements are likely to be
signed in one document according to German practice. The pro-
ceedings under international law are thus terminated. However,
§89a(3) sentence 1 nos. 1 and 2 of the FCG require that the BA-
PA or MAPA is only issued under the reservation of the con-
sent of the taxpayer and the waiver of local remedies against
the tax assessment implementing the BAPA or MAPA at a later
point in time. In the case of uniformly assessed tax matters
with joint applications, the declarations must be submitted by
all persons; in tax group cases interestingly always both by the
controlled company and the controlling company irrespective
of a joint application.”

The German tax administration specifies that the required
declarations by the applicant must be submitted to the BZSt
within two months and that failure to meet the deadline will re-
sult in the failure of the BAPA or MAPA, unless the time limit
is subject to an extension on the basis of §109(1) sentence 1 of
the FCG in exceptional cases.”™ Upon receipt of the relevant de-
clarations, the reservation shall cease to apply and the BAPA or
MAPA shall become effective at the time of their receipt, and
the other competent authority shall be notified of the entry into
force.™

Based on §89a(5) sentence 1 of the FCG, the effectiveness
of the BAPA or MAPA is subject to a further condition in cases
where a unilateral measure is already in force. In this respect,
the German tax administration clarifies that the BAPA or MA-
PA only gets effective if the unilateral measure gets revoked
— either before the bilateral conclusion or afterwards.™ If such
revocation is not declared, §89a(5) sentence 2 of the FCG con-
firms that the BAPA or MAPA will not be effective and regard-
ed as failed.

In contrast to the legal situation before the implementation
of §89a FCG, the local tax authority must no longer issue an

¥ jebchen, in: Mossner/Lampert et al., 6th ed. 2023, no. 13.88; Liebchen,
in: Schonfeld/Ditz, 2nd ed. 2019, Art. 25 OECD Model Treaty, no. 544.

% See AEAO to §89a of the FCG, no. 1.15.

! OECD Guidelines 2022, no. 4.58.

82 See AEAO to §89a of the FCG, nos. 3.3 and 3.4.

8 See AEAO to §89a of the FCG, no. 3.5.

%% See AEAO to §89a of the FCG, no. 3.3.

% See AEAO to §89a of the FCG, nos. 3.1 and 3.2.

%% See AEAO to §89a of the FCG, nos. 5.1 and 5.2.
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additional binding advance ruling (known as a “verbindliche
Vorabzusage”) at the request of the taxpayer in a second stage
that reflects the terms and conditions of the BAPA.* The ex-
planatory memorandum to §89a(3) sentence 1 no. 2 of the FCG
as well as the German tax administration explicitly points out
that the applicant is directly bound by the content of the agree-
ment.”*

The implementation of the BAPA will be carried out by
the local tax authority according to §89a(4) sentence 1 of the
FCG.

It is notable that the waiver of a taxpayer’s right to appeal
a tax assessment which complies with the terms of a BAPA for
the duration of the BAPA according to §354 (1a) and (1b) of
the FCG and §50(1a) of the GTCC is no longer to be declared
to the local tax office™ but to the BZSt, according to §89a(3)
sentence 3 of the FCG within a time frame set out by the BZSt.
Taxpayers should be aware of this amendment to avoid any risk
of non-compliance with the deadline and an unsuccessful ter-
mination of the proceeding according to §89a (3) sentence 6 of
the FCG. This waiver leads to the inadmissibility of an appeal
against the proper implementation of the BAPA via tax assess-
ment. By contrast, if the taxpayer complains about an improper
implementation of the BAPA, appeals remain admissible.

6. Non-completion of the Procedure

Either the competent authorities or the taxpayer may with-
draw from the process at any time.”” §89a(1) sentence 1 and
(3) sentences 4 and 5 of the FCG clarify this explicitly for the
time after the formal initiation of the procedure. According to
§89a(3) sentences 4 to 6 of the FCG, the negotiations may al-
so be terminated due to a lack of willingness of the other com-
petent authority to reach an agreement or due to the awareness
of a lacking fulfillment of the requirements set out by §89a(1)
sentences 1 and 2 of the FCG or if the taxpayer does not carry
out the necessary declarations on time. Insofar the German tax
administration refers to the same applicable standards as for the
initiation of the BAPA or MAPA.” The German tax adminis-
tration also clarifies that a breach of the duty to cooperate un-
der §90 of the FCG can lead to the termination of the proceed-
ings.””

If a BAPA or MAPA procedure fails for the aforemen-
tioned reasons, after the fee notice, §89a(8) sentence 2 of the
FCG states that there is no possibility for applicants to receive
a refund of fees already paid. A refund is only possible by dis-
cretion of the competent authorities if the withdrawal has been
declared before the notification of the fee notice according to
§89a (8) sentence 1 of the FCG.

%7 See with respect to the previous practice of such “two-parted” APA pro-
cedure Ministry of Finance, Circular of October 5, 2006, no. 4.6, 5.1 (out of
force).

¥ Federal Government of Germany of March 17, 2021, Official Record
(Bundestag Drucksache) no. 19/27632, p. 82; AEAO to §89a of the FCG, no.
3.1.

% Ministry of Finance, Circular of October 5, 2006, no. 4.6 (out of force).

Y1 iebchen, in: Mossner/Lampert et al., 6th ed. 2023, no. 13.85; Liebchen,
in: Schonfeld/Ditz, 2nd ed. 2019, Art. 25 OECD Model Tax Treaty, no. 541.

" See AEAO to §89a of the FCG, nos. 3.6, 1.14.

%2 See AEAQ to §89a of the FCG, no. 2.8.
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In the case of a non-completion of the BAPA or MAPA
declared by the BZSt, the decision constitutes a contestable ad-
ministrative act within the meaning of §118 of the FCG.””

Building on §89a (8) sentence 2 of the FCG a paid fee is
not subject to reimbursement.”*

C. Validity of the BAPA or MAPA and Compliance
During the Period Covered by a BAPA or MAPA

1. Validity of the BAPA or MAPA

The later implementation of the BAPA or MAPA is linked
to the effectiveness of the BAPA or MAPA. §89a(4) sentence 1
no. 1 to no. 3 of the FCG clarifies in this context that the BAPA
or MAPA is no longer to be implemented if:

* the conditions set out by the BAPA or MAPA are not or
are no longer fulfilled (so-called critical assumptions; see
IV.B.2.c., above, for further details);

« the other contracting state involved is not or is no longer
complying with the BAPA or MAPA,; or if

« the legislation on which the BAPA or MAPA is based
has been repealed or amended. In this respect, the German
tax administration clarifies that this might affect domestic
law of the respective countries, but also treaty law as well
as general international law.””

These conditions are not to be understood cumulatively
(i.e., if one condition is fulfilled the binding effect of the BAPA
or MAPA is no longer given).” The implementation of a BA-
PA or MAPA in Germany is independent of its implementation
in the other country (countries). A BAPA or MAPA will gener-
ally be effective for the fiscal year in which the formal request
is filed and will remain valid for the next three to five years.

The tax authorities will not make any adjustments to the
taxpayer’s income (insofar as it is connected with the issue and
the related parties involved in the BAPA or MAPA), as long as
each taxpayer and related party comply with the terms of the
BAPA or MAPA . If the applicant is aware of changes to the
validity criteria of §89a(4) sentence 1 no. 1 of the FCG, it is
recommended by the German tax administration to file a new
BAPA or MAPA application. However, the concluded BAPA
or MAPA has no precedential value.™

2. Compliance During the Period Covered by a BAPA
or MAPA

Tax audits of transactions covered by a BAPA or MAPA
will be limited to issues of compliance and whether the repre-
sentations in the BAPA or MAPA application and in the An-
nual Compliance Reports (“ACR”) are still valid for the dura-
tion of the BAPA or MAPA. There should be no re-evaluation
of the agreed transfer pricing methodology or other agreed in-

% See AEAO to §89a of the FCG, no. 3.6.

¥ See AEAO to §89a of the FCG, no. 7.7.

%% See AEAO to §89a of the FCG, no. 4.5.

3% Federal Government of Germany of March 17, 2021, Official Record
(Bundestag Drucksache) no. 19/27632, p. 83.

37T OECD Guidelines 2022, no. 4.146.

% See AEAO to §89a of the FCG, no. 4.6.
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terpretations or applications of the respective income tax treaty
provisions.™

The competent authority in Germany is the BZSt, accord-
ing to §89a(4) sentence 2 of the FCG, and holds the respon-
sibility for the verification of the materialization of the condi-
tions and assumptions underlying the respective BAPA or MA-
PA for its term. The German tax authorities require the taxpay-
er to file an ACR detailing the taxpayer’s compliance with the
agreed terms of the BAPA or MAPA.*” Such ACR should con-
firm that the underlying facts of the BAPA or MAPA were re-
alized in the relevant financial year and that the (validity) con-
ditions pursuant to §89a(4) sentence 1 of the FCG were met. If
any deviations have occurred, this must also be documented.

In this context, the German tax authorities require the tax-
payer to explicitly point out any deviation from the facts and
the fulfillment of critical assumptions as well as further dis-
close which adjustments the taxpayer has made. In the event of
non-compliance with the conditions for validity or the critical
assumptions underlying the BAPA or MAPA, the taxpayer was
traditionally required to make proposals for appropriate adjust-
ments to the mutual agreement and to answer subsequent in-
formation requests without delay. As such, the tax authorities
assumed that an adjustment was only to be considered in the
case of insignificant or minor deviations, and an amendment if
deviations of significant or major relevance were given. In the
latter case, the taxpayer was asked to make a proposal for the
respective amendment of the BAPA or MAPA (accompanied
by a request for amendment). Even with the entry into force
of §89a FCG, such differentiation between major (significant)
or minor (insignificant) seems to be maintained by the German
tax administration. Thereafter, only major deviations must be
considered as a realization of a violation of the validity condi-
tion according to §89a(4) sentence 1 no. 1 of the FCG, i.e. an
event that leads to the invalidity of the BAPA or MAPA. But,
in contrast to the past, the BAPA or MAPA cannot be amend-
ed; any request for amendment will be treated as new applica-
tion.*" The BAPA or MAPA only then remains valid without
formal amendment if the alterations of the facts and conditions
are minor.”” Definitions of minor or major deviations have not
been formulated though. It is therefore recommended that af-
fected taxpayers stick with the known compliance duties and
particularly continue to file the aforementioned applications in
case of minor or major deviations. These risks associated with
the non-compliance of validity conditions sufficiently illustrate
that any critical assumptions must be used with thoughtfulness.
Too many validity conditions may lead to a jeopardization of
the purpose of a BAPA or MAPA.

The report must be submitted simultaneously to the BZSt
and the local tax office in German or in another language with
a German translation within the agreed deadline. In any case,
it must be submitted together with the submission in the oth-
er country.”” The German tax administration assumes that ad-

*Id., no. 6.3.

0 gee AEAO to §89a of the FCG, no. 4.2; Federal Government of Ger-
many of March 17, 2021, Official Record (Bundestag Drucksache) no. 19/
27632, p. 84.

' See AEAO to §89a of the FCG, nos. 4.6, 7.6. See also Seer, in: Tipke/
Kruse, Abgabenordnung, §89a AO, no. 38.

2 Gee AEAO to §89a of the FCG, no. 7.6.
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ditional questions can be asked by the tax authorities and must
be answered in a timely manner.” If the BZSt and the local tax
office assume an invalidity of the BAPA or MAPA at a later
stage according to §89a(4) of the FCG, it must be noted that the
applicant is likely to be notified thereof. But any information
or notification will not constitute a contestable administrative
act. In other words, applicants cannot directly appeal a repeal
of the binding effect of the BAPA or MAPA within the mean-
ing of §89a(4) sentence 1 of the FCG. Consequently, the appli-
cant must first wait for a tax assessment notice to be issued at a
later date. Only in the context of the examination of the legali-
ty of this tax assessment — usually years later — it is decisive
whether the lapse of the binding effect was rightly assumed.*”

D. Duration, Roll Back, and Renewal of a BAPA or
MAPA

1. Duration

§89a(1) sentence 1 of the FCG stipulates a maximum dura-
tion of five years for the validity period of a BAPA or MAPA.
This default time frame of five years, at most, for the initial du-
ration of a BAPA or MAPA is assumed in §89a(1) sentence 1
of the FCG and corresponds to the practice of the German tax
authorities.” In Germany, the period covered by a BAPA or
MAPA generally starts in the fiscal year in which the request is
filed (see IV.B.2.a., above, for details).

The German tax administration intends to determine the
period of validity individually, taking into account the perma-
nence and stability of the business relationship, the applicant’s
interest in a long-term commitment and any concerns of the tax
authorities as well as the practice of the countries involved.”” A
minimum validity period of three years is no longer stipulated
by the German tax administration. Accordingly, shorter periods
of validity are likely as well.

Comment: The risk of limiting the term at the discretion of
the tax authorities should not be underestimated. It is unclear
whether the administration would make terms of less than three
years the subject of a BAPA or MAPA for cases with continu-
ous facts and whether there is still a willingness to change the
term in favor of the applicant after an excessive length of pro-
ceedings.” In cases of doubt it is recommended that the BA-
PA or MAPA be accepted and combined this declaration with
an application for extension. The request for extension triggers
an extension fee of 15,000 EUR in accordance with §89a(7)
sentence 5 of the FCG. In contrast, it is not recommendable
to amend the application as major amendments always consti-
tute a new application (and a withdrawal of the initial applica-
tion).*”

3 See AEAO to §89a of the FCG, no. 4.2.

% See AEAO to §89a of the FCG, no. 4.3.

605 Critically Seer, in: Tipke/Kruse, Abgabenordnung, §89a AO, no. 42,

% See AEAO to §89a of the FCG, no. 1.12.

%7 See AEAO to §89a FCG, no. 1.12.

%% This was possible in the past. See Ministry of Finance, Circular of Octo-
ber 5, 2006, no. 3.8 Abs. 3 and 4 (out of force).

% See AEAO to §89a of the FCG, nos. 2.1, 7.6.
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2. Roll Back

While a BAPA or MAPA generally addresses future trans-
actions, the taxpayer may also apply for a Roll Back of the BA-
PA or MAPA terms to fiscal years that have not yet been au-
dited. Accordingly, §89a(6) sentence 2 of the FCG expressly
provides for the possibility of applying the BAPA or MAPA to
past years (a “Roll Back™).*"

Technically and legally, a Roll Back of the BAPA or MA-
PA terms involves a separate MAP corresponding to Art. 25 of
the OECD Model Tax Treaty or other MAP clauses, which can
run simultaneously with or after the BAPA procedure.”' A Roll
Back requires the taxpayer to comply with the initiation peri-
od for the MAP provided by the tax treaty and to provide doc-
umentation on comparable conditions in previous years. Roll
Backs are generally only granted if:

e Roll Backs are admissible abroad as well and if the other
state consents;

* the facts of the Roll Back years correspond to the facts of
the BAPA or MAPA years;

* documentation is provided for the Roll Back years that
correspond to the records for the BAPA or MAPA term.

However, the negotiations will be conducted together with
the BAPA or MAPA negotiations. The German tax administra-
tion clarifies further that the declarations to accept both the BA-
PA or MAPA and the Roll Back as well as the respective waiv-
er of appeals relating to later tax assessments implementing the
effect of the BAPA or MAPA must be declared simultaneous-
ly towards the BZSt.”* In this respect, the German tax admin-
istration is silent on whether the waiver of legal remedies for
the settlement in the context of Roll Backs pursuant to §89a(3)
sentence 2 of the FCG must also be declared to the BZSt.

Comment: In the author’s opinion, this is obvious. Clar-
ification would have been useful here because, according to
the circular on dispute resolution procedures, waivers of legal
remedies must still be declared to the locally competent tax of-
fice."

3. Renewal of a BAPA or MAPA

After the formal expiry of the BAPA or MAPA term,
§89a(6) sentence 1 of the FCG entitles the taxpayer to apply
for an extension of the term.”"* This request must be filed before
the end of the initial BAPA or MAPA period.”” An application
for a renewal of a BAPA or MAPA gives rise to a separate,
individual BAPA or MAPA requiring the approval of all in-
volved parties. However, the German tax authorities require
only a simplified application without the extensive documen-
tation requirements of the initial BAPA application, as lower
investigations of the facts are associated with this application.

19 Gee AEAO to §89a FCG, no. 6.3.

! See Federal Government of Germany of March 17, 2021, Official
Record (Bundestag Drucksache) no. 19/27632, p. 85.

%12 See AEAO to §89a of the FCG, no. 6.3.

6l3Ministry of Finance, Circular of February 21, 2024, no. 86.

% See AEAO to §89a of the FCG, no. 6.2.

15 Id., no. 6.2. See also Liebchen, in: Mossner/Lampert et al., 6th ed. 2023,
no. 13.89, Liebchen, in: Schonfeld/Ditz, 2nd ed. 2019, Art. 25 of the OECD
Model Tax Treaty, no. 535.
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The German legislature intends to simplify the taxation proce-
dure with the possibility of the extension of the term.’'® As the
methodology and terms and conditions of the renewed BAPA
or MAPA are likely to be identical to the initial BAPA or MA-
PA, the German tax administration assumes a fast-track negoti-
ation stage. But the methodology and terms and conditions may
also differ from those of the original BAPA or MAPA *"

E. Fees

The Tax Act of 2007 introduced fees for BAPAs and MA-
PAs in §178a of the FCG for this purpose. With §89a FCG en-
tering into force for applications received by the BZSt as of
June 9, 2021, the fee regulation of §178a FCG has been re-
pealed. However, according to Art. 97 §34 of the EGAO, and
§178a of the FCG still apply without restriction to applications
received by the BZSt by June 8, 2021. §89a(7) of the FCG con-
tains the current legal basis for fees for BAPAs and MAPAs "

The fee arises upon receipt of the BAPA or MAPA request
by the BZSt and, pursuant to §89a (1) sentence 3 and (7) sen-
tences 1 and 2 of the FCG, must be assessed before the BA-
PA or MAPA procedure is initiated or an extension request is
processed.””® The fee must be paid by the applicant within one
month of notification of the assessment according to §89a(7)
sentence 3 of the FCG. The BAPA or MAPA application can
only be processed, and the proceeding can only be initiated if
the fee has been paid and the fee assessment got binding.”

According to §89a(7) sentence 1 of the FCG (or §178a(2)
FCG), a lump-sum of 30,000 EUR is generally charged for
each application. In the case of renewals, a reduced lump sum
of 15,000 EUR is to be assessed as well, but the norm no longer
contains cost regulations for amendments. §89a FCG no longer
contains a fee for an amendment. The German tax adminis-
tration clarifies that major amendment are considered as com-
pletely new applications (along with a withdrawal of the initial
application); in case of minor amendment, no fee is assessed.”'
Apart from this, it remains to be noted that the fees were ad-
justed upwards in comparison to §178a FCG. But §89a(7) sen-
tences 6 to 8 of the FCG also establish reduced fee rates for
non-transfer pricing cases (cost reduction of 75%), for BAPA
requests with a preceding joint audit™ (cost reduction of 75%),
and for small companies (costs of 10,000 EUR or 7,500 EUR),
i.e., where the related-party goods transactions do not exceed
6 million EUR per year and all other related-party transactions
(e.g., services, licenses, and interest) do not exceed 600,000
EUR per year. §89a(7) of the FCG no longer provides for a fee
reduction according to §178a(4) of the FCG at the request of
the taxpayer based on undue hardship. If a joint application is
made as provided for in §89a(1) sentence 4 and 6 of the FCG,
only one fee is triggered according to §89a(7) sentence 9 of
the FCG. As a MAPA is treated as a sequence of BAPAs un-

°See Federal Government of Germany of March 17, 2021, Official
Record (Bundestag Drucksache) 19/27632, p. 85.

S OECD Guidelines, no. 4.151.

18 See Federal Government of Germany of March 17, 2021, Official
Record (Bundestag Drucksache) no. 19/27632, p. 85.

*"” See AEAO to §89a of the FCG, no. 7.4.

0 §ee AEAO to §89a of the FCG, no. 7.5.

%! See AEAO to §89a of the FCG, no. 7.6.

2 This exception rule is likely to only concern transfer pricing cases or al-
location of profits to permanent establishments cases.
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der German tax law, in the case of a MAPA an application
fee applies to each individual bilateral procedure, according to
§89a(7) sentence 10 of the FCG.**

The table below provides an overview of all fees:

% Liebchen, in: Mossner/Lampert et al., 6th ed. 2023, no. 13.124,
Liebchen, in: Schonfeld/Ditz, 2nd ed. 2019, Art. 25 OECD Model Treaty, no.
559.

Transfer Pricing or Allocation Cases

Non-allocation Cases

small companies requests and no fee reg-

ulated for renewals

$89a(7) sentence 5 $178a(2) FCG $89a(7) sentence 6 $178a(2) FCG
FCG FCG
Initial lump sum 30,000 EUR 20,000 EUR 7,500 EUR —
Renewal lump sum 15,000 EUR 15,000 EUR 3,750 EUR —
Amendment lump sum — 10,000 EUR — —
Cost reduction for 10,000 EUR for initial | 10,000 EUR for initial |7,500 EUR for initial —

requests, 7,500 EUR for
renewals, and 5,000
EUR for amendments

requests and no fee reg-
ulated for renewals

7,500 EUR for initial
requests and 3,750 EUR
for renewals

Cost reduction for pre-
ceding joint audits

1,875 EUR for initial
requests and 937.50
EUR for renewals

According to §89a(7) and (8) sentence 2 of the FCG —
and in line with §178a(5) of the FCG — there will be no refund
if the BAPA or MAPA application is denied, the applicant
withdraws the application after the proceedings have been ini-
tiated, the BAPA or MAPA proceedings fail, or the BAPA or
MAPA loses its effect before the end of the agreed period of
validity.” Only if the application is withdrawn prior to the no-
tification of the fee assessment, the BZSt has the discretion to
refrain from assessing the fee according to §89a(8) sentence 1
of the FCG. In this respect, the explanatory memorandum to
§89a(8) of the FCG recommends that applicants be notified in
good time that the APA request was unsuccessful.”’

BAPA or MAPA fees are generally rather high in Ger-
many compared to other countries. Most countries either charge
no fees for a BAPA or MAPA procedure® or charge only mar-
ginal fees. However, compared to the fee rates in the United
States of 113,500 USD for initial requests and 62,000 USD for
renewals,” the German fee rates are still rather moderate.

By comparison, in Germany unilateral measures can be is-
sued as a binding commitment (as previously explained, known
as a “verbindliche Zusage”) after a tax audit or as an advance
ruling (as previously explained, known as a “verbindliche

4 See AEAO to §89a FCG, no. 7.7. See also Liebchen, in: M6ssner/Lam-
pertet al., 6th ed. 2023, no. 13.123, Liebchen, in: Schonfeld/Ditz, 2nd ed. 2019,
Art. 25 of the OECD Model Tax Treaty, no. 558.

5 Gee Federal Government of Germany of March 17, 2021, Official
Record (Bundestag Drucksache) no. 19/27632, p. 86.

626Examples include Belgium, Canada, China, France, Italy, Japan, the
Netherlands, Switzerland, Spain, and the United Kingdom. See IBFD Data-
base, Tax Research Platform, Transfer Pricing Chapter of each state, available
at https://online.ibfd.org/kbase/#topic=d&N=3+10+5302+4927 &ownSub-
scription=true&Ne=4912&Nu=global_rollup_key&Np=2&colid=4927&Ns=
chaporder%257C0%257C%?257Csort_country_one%257C0%257C%257C
sort_collection%257C0&rpp=25&WT.i_s_=Navigation.

7See IRS of February 6, 2018, Statement (2-6-18), available at
https://www.irs.gov/businesses/corporations/irs-statement-2-6-18.
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Auskunft”) prior to the implementation of the planned transac-
tion. Only the latter will be subject to a fee ranging from 241
EUR (minimum) to 109,736 EUR (maximum). The amount
of the fee is derived from the value,® which is considered to
be 10,000 EUR at a minimum and a maximum of 30 million
EUR.*

F. APA, BAPA and MAPA Statistics

The EU JTPF publishes statistics on APA, BAPA and
MAPA (together APA) procedures annually, such as the num-
ber of applications made in, the number of APAs issued by,
and the number of effective APAs of EU Member States. The
JTPF also publishes statistics on the average duration of APA
proceedings for countries that disclose this information.” The
most recent statistics were published in December 2023 for the
year 2022.

528 This is the object value (value of the case) representing the tax risk (cash
tax) compared to the opposite tax assessment.

§89(3) to (5) FCG and §39(3) German Court Costs Act (Gericht-
skostengesetz— GKG). For a detailed discussion, see Liebchen, in: Mdssner/
Lampert et al., 6th ed. 2023, no. 13.104.

630 See https://taxation-customs.ec.europa.eu/document/download/d96e1
bc2-a820-45d6-b26d-187514bffdde_en?filename=APAs_2022_FINAL.pdf
(for 2022); https://taxation-customs.ec.europa.eu/system/files/2023-04/APA _
consolidated_2021.pdf (for 2021); https://ec.europa.eu/taxation_customs/tax-
ation-1/statistics-apas-and-maps-eu_en (for 2019 and 2020); https://ec.eu-
ropa.eu/taxation_customs/system/files/2019-07/apa-and-map-2019-3.pdf (for
2018); https://ec.europa.eu/taxation_customs/system/files/2018-10/statistics
_on_advance_pricing_agreements_2017_en.pdf (for 2017); https://ec.eu-
ropa.eu/taxation_customs/system/files/2018-03/2016_jptf_apa_statistics_en.
pdf (for 2016); https://ec.europa.eu/taxation_customs/system/files/2016-12/
jtpf0152016enapastatistics.pdf (for 2015); https://ec.europa.eu/taxation_cus-
toms/system/files/2016-09/jtpf0092015apastatistics2014.pdf (for 2014); https:
/lec.europa.eu/taxation_customs/system/files/2016-09/jtpt_007_2014_en.pdf
(for  2013);  https://ec.europa.eu/taxation_customs/system/files/2022-03/
jtpf_013_2013_en_on%20webpage_0.pdf (for 2012).
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https://ec.europa.eu/taxation_customs/system/files/2016-12/jtpf0152016enapastatistics.pdf
https://ec.europa.eu/taxation_customs/system/files/2016-09/jtpf0092015apastatistics2014.pdf
https://ec.europa.eu/taxation_customs/system/files/2016-09/jtpf0092015apastatistics2014.pdf
https://ec.europa.eu/taxation_customs/system/files/2016-09/jtpf_007_2014_en.pdf
https://ec.europa.eu/taxation_customs/system/files/2016-09/jtpf_007_2014_en.pdf
https://ec.europa.eu/taxation_customs/system/files/2022-03/jtpf_013_2013_en_on%20webpage_0.pdf
https://ec.europa.eu/taxation_customs/system/files/2022-03/jtpf_013_2013_en_on%20webpage_0.pdf

Detailed Analysis

IV.F.

The following tables provide an overview of the number
of APA applications, issued APAs, and effective APAs in each
year from 2012 to 2022 for the European Union and Ger-

many.”'

! See Liebchen, in: Mossner/Lampert et al., 6th ed. 2023, no. 13.106 and
see sources in footnote 488.

6887

© 2025 Bloomberg Industry Group, Inc., Arlington, VA
ISBN 978-1-61746-885-8

EU Total (Including APAs Involving Both EU and Non-EU Countries)
Number of APA Number of APAs Number of APAs in Force at Year End
Requests Received | Granted
Uni-, Bi-, and Uni-, Bi-, and Uni-, Bi-, and Bi- and Bi- and
Multilateral Multilateral Multilateral Multilateral Multilateral
2012 680 438 390 125 32.1%
2013 859 503 545 148 27.2%
2014 1,123 749 912 168 18.4%
2015 1,412 1,178 1,444 192 13.3%
2016 1,384 1,587 2,262 212 9.4%
2017 1,096 1,133 1,421 217 15.3%
2018 1,105 713 1,241 271 21.8%
2019 1,487 1,136 1,634 286 17.5%
2020 1,753 1,716 2,151 230 10.7%
2021 1,182 1,212 1,497 254 14.8%
2022 1,281 1,362 1,951 298 15.3%
Germany 2019 89 25 — 42
Number of [Number of | Number of APAs in 2020 70 39 — 34
APA APAs Force at Year End
Requests Granted 2021 3 59 — el
Received 2022 95 38 — 52
Unilateral, |Unilateral, |Unilateral|Bilateral
Bil;;fe:;la ’ Bil;;::;;la o [Tniateral| Briatera The average number of BAPAs (or MAPASs) increased
and i and i from 2012 to 2022, the number more than doubled in 2020, the
Multilateral | Multilateral number decreased from 286 at the end of 2019 to 230 BAPAs
at the end of 2020, but increased in 2021 to 254. At the end of
2012 29 13 — 22 2022, the amount of 298 was the highest amount of BAPAs or
2013 27 10 o 21 MAPASs since counting.
The statistics reveal a large variation in APA activities
2014 34 11 — 24 across the Member States. Unilateral APAs still dominate
2015 61 9 o 25 mostly. In 2022, the majority of BAPAs or MAPAs were —
again — effective in Denmark, France, and Germany (see table
2016 65 44 — 45 below); in 2022 Italy followed with 36 BAPAs or MAPAs.”?
2017 36 28 — 39 -
2018 56 34 . 43 2 See EU JTPF (2021), Statistics on APAs in the EU at the End of 2021,
p. 1 et seq.
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Number of Bilateral or Multilateral APAs Effective at Year End
2012 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022
EU Total 125 148 168 192 212 217 271 286 230 254| 298
Denmark 12 12 11 16 12 19 24 21 24 33] 44
France 33 33 39 40 36 29 27 27 29 40| 49
Germany 22 21 24 25 45 39 43 42 34 51] 52

The APA procedures concluded in 2022 with the partici-
pation of Member States took an average of 38 months, i.e. 3
years. In 2022, the duration of finalized BAPA or MAPA pro-
cedures in Germany averaged 42 months, i.e. 3.5 years (in the
case of BAPAs or MAPAs involving other EU Member States)
and 54 months, i.e. 4.5 years (in the case of APAs involv-
ing non-EU Member States).”” Compared to the evaluations for
BAPAs and MAPAs concluded in 2019, 2020 and 2021 (2019:
almost 4 years with non-EU states and 3.5 years with EU states;
2020: 4 years with non-EU states and almost 6 years with EU
member states; 2021: 4 years with non-EU states and 3.5 years
with EU member states), the duration of proceedings with non-
EU states has decreased again. Other member states that con-
clude many BAPAs or MAPAs — such as Denmark, France,
Italy, Sweden, Spain, and the Czech Republic — report even
longer-than-average procedure durations compared to the EU
average. Denmark, Spain and Sweden even stand out here with
almost over 5 years or, in the case of Sweden, almost 10 years.
In contrast, the duration of proceedings involving Finland, Lux-
embourg, Austria and the Netherlands is significantly shorter
at around two years or less, which is more in line with the le-
gal and planning certainty sought with a BAPA or MAPA. But
these countries have lower inventories compared to Germany.

G. Evaluation of BAPAs and MAPAs

1. Advantages

BAPAs and MAPAs are successful instruments for man-
aging tax risks because they mitigate transfer pricing risks and
reduce the risk of double taxation. This leads to more security
for taxpayers when conducting their legal and tax planning. Ad-
ditionally, the possibility of implementing BAPAs and MAPAs
retroactively may resolve transfer pricing disputes that arose in
previous years without costly and time-consuming MAPs or ar-
bitration proceedings. Nevertheless, BAPAs and MAPAs can-
not fully eliminate compliance risks because they depend on
conditions and critical assumptions that are usually not subject
to the taxpayer’s discretion. Thus, the ability of an BAPAs and
MAPAS to reduce tax risk mainly depends on the rigidity of the
underlying critical assumptions. German literature on this iden-

tifies the following advantages:**

S3EU JTPF (2021), Statistics on APAs in the EU at the End of 2021, p. 1
et seq.

9% See Grotherr, Betriebs-Berater 2005, 855, 863; Menck, Finanz-Rund-
schau 2007, 304 et seq.; Schmid, in: Grotherr, Handbuch der internationalen
Steuerplanung, no. 755; Liebchen, in: Schonfeld/Ditz, 2nd ed. 2019, Art. 25
OECD Model Tax Treaty, no. 565.; Jacobs, Internationale Unternehmens-
besteuerung, 8th ed. 2016, pp. 883 et seq.; Rasch, in: Kroppen/Rasch, Hand-
buch Internationale Verrechnungspreise, OECD-Kap. IV, no. 449; Kurzewitz,
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« avoidance of costly and time-consuming tax audits;

» avoidance of costly and time-consuming appeal proceed-
ings;
* avoidance of penalties and interest on arrears;

* constructive discussion in a cooperative environment of
all participants; and

« full disclosure with respect to the planned transaction to
all tax authorities involved, which can lead to a better un-
derstanding of the difficulties of the ex-ante computation
of an adequate transfer price.

In addition to those benefits listed above, the EU-JTPF and
the OECD have identified the following (among others) as ben-
efits of a BAPA or MAPA:*®

e taxpayers benefit from the certainty achieved with re-
spect to the agreed transfer pricing methodology;

e an APA allows the taxpayer to participate more actively
than a MAP does;

*an APA affords more flexibility than a transfer pricing
examination or a MAP; and

*a BAPA OR MAPA averts the risk of double taxation by
encouraging mutual agreement.

The increased scope of BAPAs and MAPAs complying
with the implementation of §89a FCG in Germany extends le-
gal and planning certainty and the other aforementioned advan-
tages associated with BAPAs and MAPAs also apply to non-al-
location cases. Increased tax certainty is then in particular de-
rived from the consistent income tax treaty interpretation or ap-
plication of the involved treaty partners.

2. Disadvantages

a. Taxpayer Disadvantages

A BAPA or MAPA has the potential to limit corporate
decision-making to some extent but is binding only to the ex-
tent that the taxpayer agrees to the underlying facts and as long
as the critical assumptions are fulfilled.”® During the BAPA or
MAPA period, the taxpayer must ensure corporate decisions do
not violate the terms of the BAPA or MAPA conditions and

Wahl der geeigneten Verrechnungspreismethode zur Verringerung von Dop-
pelbesteuerungsproblemen, 392 et seq.

535 COM (2007) 246 final dated February 26, 2007, §3.2, no. 24-31; OECD
Guidelines 2022, nos. 4.153-4.157.

6% See Kurzewitz, Wahl der geeigneten Verrechnungspreismethode zur
Verringerung von Doppelbesteuerungsproblemen, p. 393.
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endanger the agreement’s binding effect. This is especially im-
portant in Germany because the tax authorities are allowed to
use all information that was disclosed by the taxpayer during
the BAPA or MAPA process to pursue future tax audits.

Another disadvantage for a taxpayer seeking a BAPA or
MAPA may lie in the process itself. According to the OECD,
lengthy BAPA or MAPA proceedings (see IV.F., above) pre-
vent BAPAs and MAPAs from providing legal certainty for
contemporaneous business transactions. The burdens associat-
ed with a lengthy BAPA or MAPA process may ultimately out-
weigh the benefit of the BAPA’s or MAPA'’s short duration.
Additionally, small firms in particular may be discouraged
from pursuing BAPAs or MAPAs because of what they per-
ceive to be costly and time-consuming reporting require-
ments.”’

%7 See Grotherr, Betriebs-Berater 2005, p. 855 (863); Menck, Finanz-
Rundschau 2007, p. 307 et seq.; Schmid in Grotherr, Handbuch der interna-
tionalen Steuerplanung, p 755; Liebchen, in: Schonfeld/Ditz, 2nd ed. 2019, Art.
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b. Tax Authority Disadvantages

The EU-JTPF and the OECD also note that BAPAs and
MAPAs may be disadvantageous for tax authorities because
the requests place a strain on transfer pricing resources that
were previously earmarked for other purposes (e.g., examina-
tion, advising, litigation). Monitoring compliance with BAPAs
or MAPAs may also be a disadvantage because BAPAs and
MAPASs tend to require highly experienced and often special-
ized staff.”*

25 OECD Model Tax Treaty, no. 567; Jacobs, Internationale Unternehmens-
besteuerung, 8th ed. 2016, pp. 883 et seq.; Rasch in Kroppen/Rasch, Handbuch
Internationale Verrechnungspreise, OECD-Kap. IV, nos. 454 et seq.; Kurze-
witz, Wahl der geeigneten Verrechnungspreismethode zur Verringerung von
Doppelbesteuerungsproblemen, 392 et seq.; Puscher in Festgabe Wassermeyer,
p- 22; OECD Guidelines 2022, nos. 4.164-4.169.

% See COM (2007) 246 final dated February 26, 2007, Section 3.2, no. 33
et seq.; OECD Guidelines 2022, nos. 4.158-4.163.
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V. Consultation Agreements

A. Content of Consultation Agreements

Art. 25(3) sentence 1 OECD Model Tax Treaty invites
and authorizes the competent authorities of the two contracting
states to consult with one another to resolve conflicts regarding
the interpretation or application of the tax treaty by means of
mutual agreement. These are essentially difficulties of a gener-
al nature which may concern a category of taxpayers, such as
difficulties that arose in connection with an individual case that
was subject to a MAP.” In some cases a specific taxpayer’s
MAP may be accompanied by a consultation procedure dealing
with the issue from a more general perspective, distinct from
the specific taxpayer case at hand. Other difficulties could arise
from issues pointed out by associations or disputes arising from
a controversial tax treatment of the competent authority in the
contracting state.**

The consultation provision is a forward-looking and pre-
emptive procedure that aims to resolve issues or disputes re-
garding the interpretation or application of an income tax treaty
to ensure a consistent interpretation and application of the
treaty.

For example, the Germany-United States income tax
treaty lists a number of instances in which consultation agree-
ments may be warranted with a view to helping the competent
authorities of the two contracting states to give advance consid-
eration to (and possibly to come to an agreement on) issues that
may affect taxpayers on a recurring basis. Under the treaty, the

competent authorities may agree:*"'

* to the same attribution of income, deductions, credits, or
allowances of a taxpayer of a contracting state to its PE
situated in the other contracting state;

* to the same allocation of income, deductions, credits, or
allowances between related parties;

* to the settlement of conflicts in the application of the
treaty, including conflicts regarding:

— the characterization of particular items of income or
persons;

— the application of source rules with respect to partic-
ular items of income; and

— the qualification of income as debt or equity.
* to the common meaning of a term;

* to the application of the procedural provisions of domes-
tic law including those regarding penalties, fines, and in-
terest, in a manner consistent with the purposes of the
treaty; and

e to increase the amounts referred to in Art. 17 (Artistes
and Athletes) and Art. 20 (Visiting Professors and Teach-
ers, Students and Trainees) to reflect economic or mone-
tary developments.

9 See Art. 25 of the OECD Model Tax Treaty, no. 50.

9 Gee Fliichter, in: Schonfeld/Ditz, 2nd ed. 2019, Art. 25 OECD Model
Tax Treaty, no. 214.

! See Germany-U.S. Income Tax Treaty, Art. 25(3) sentence 2.
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Competent authorities may also consult with each other re-
garding the elimination of double taxation in scenarios that are
not specifically listed in the treaty according to Art. 25(3) sen-
tence 2 of the OECD Model Tax Treaty. With the upcoming
application of the MLI as of January 1, 2025, for German tax
treaties Art. 16(3) sentence 2 of the MLI amends the old Ger-
man treaty with Greece correspondingly (and at a later stage al-
so the treaty with Italy).*”

B. Legal Effect of Consultations and Existing Agreements

While the BZSt acts as the competent authority for mutual
agreement procedures and BAPAs, the Ministry of Finance acts
as the competent authority for consultation agreements.”* The
Ministry of Finance usually works and consults with each of
the supreme tax authorities of Germany’s federal states.” Nei-
ther the OECD nor the Ministry of Finance has released any
recommendation as to the process or timeline of consultation
agreements.””

Under Art. 59(2) sentence 2 of the German Federal Con-
stitution (Grundgesetz — GGQG), a consultation agreement (as
referred to in Art. 25(3) of the OECD Model Tax Treaty) is
treated as an ordinary administrative agreement between the
tax authorities of the two countries concerned. Because such
an agreement is not approved by Parliament, it changes neither
the applicable income tax treaty nor the domestic German tax
law and is therefore not binding on German courts.”** In 2010,
policymakers attempted to give these agreements greater effect
by authorizing the Ministry of Finance to issue decrees®’ that
could make the agreements binding under German domestic
tax law if approved by the Federal Council of Germany.**

The Ministry of Finance subsequently issued several de-
crees making consultation agreements with a number of coun-
tries (including the United States, Austria, Belgium, France,
and Luxembourg) binding under Germany’s domestic tax
law.*® However, on June 10, 2015, the German Federal Fiscal
Court ruled that consultation agreements implemented by de-
crees are not legally binding because the decrees do not satisfy

*2See §6 no. 3 MLI-AnwG.

643 Ministry of Finance, Circular of June 20, 2011 — IV B 5 - O 1000/09/
10507-04, 2011/0048553, Federal Tax Gazette (BStBl.) I 2011, p. 674 (Min-
istry of Finance, Circular of June 20, 2011); Fliichter, in: Schonfeld/Ditz, 2nd
ed. 2019, Art. 25 OECD Model Tax Treaty, no. 229.

““Stiewe, Die verfahrensrechtliche Umsetzung internationaler Verstindi-
gungsvereinbarungen, 2010, p. 161-171.

S Fliichter, in: Schonfeld/Ditz, 2nd ed. 2019, Art. 25 OECD Model Tax
Treaty, no. 226.

*Federal Fiscal Court, February 1, 1989, I R 74/86, Federal Tax Gazette
(BStBL.) II 1990, p. 4; Federal Fiscal Court, July 10, 1996, I R 4/96, Federal
Tax Gazette (BStBL.) IT 1997, p. 15; Federal Fiscal Court, September 2, 2009,
IR 111/08, Federal Tax Gazette (BStBl.) I 2010, p. 387.

*7For a detailed discussion, see Driien, in: Tipke/Kruse, AO/GTCCP, §2
AO, no. 43a et seq.

¥ See §2(2) FCG; Legislative Draft of June 21, 2010, Official Record
(Bundestag Drucksache) no. 17/2249, p. 86; Fliichter, in: Schonfeld/Ditz, 2nd
ed. 2019, Art. 25 OECD Model Tax Treaty, no. 243.

% German-U.S. Consultation Agreement Decree of December 12, 2010,
Federal Law Gazette (BStBIl.) I 2010, p. 2136; Fliichter, in: Schonfeld/Ditz,
2nd ed. 2019, Art. 25 OECD Model Tax Treaty, no. 244 (Austria, Belgium,
France, the Netherlands and Switzerland (December 20, 2010); Luxembourg
and the United Kingdom (July 8, 2012)).
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the constitutional requirements set forth under §2(2) of the
FCG.”™

Prior to the court’s ruling, an additional consultation
agreement was signed (but not implemented into German do-
mestic tax law) by Germany and the United States regarding
the eligibility of certain pension arrangements for benefits un-

0 See Federal Fiscal Court, June 10, 2015, I R 79/13, Federal Tax Gazette
(BStBL.) I1 2016, p. 326.
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der Art. 10(3) (b) of the Germany-United States income tax
treaty.”'

The latest consultation agreement was signed by Germany
and Switzerland regarding the interpretation of Art. 15(4) of the
Germany-Switzerland income tax treaty.*”

61 Signed March 19, 2012; IRS Announcement 2012-19 I.R.B. 898; Min-
istry of Finance, Circular of April 4, 2012, IV B 5-S 1301-USA/09/10001.

2 See Circular of April 25, 2023, IV B 2-S 1301-CHE/21/10018:001,
2023/0363435, Federal Tax Gazette (BStBl.) I 2023, p. 632.

6887



VI. Exchange of Information

Globalization and the increased cross-border activities of
MNESs and individuals have led to more demand for cross-bor-
der cooperation among tax authorities. The basis for this coop-
eration is the global exchange of international tax information
agreements.

A. Legal Basis

1. Income Tax Treaties

Art. 26 of the OECD Model Tax Treaty regulates the ex-
change of information between the competent authorities of
contracting states. The contracting states must exchange all in-
formation necessary for carrying out the provisions of the rel-
evant income tax treaty. The information exchanged should be
disclosed only to persons or authorities (including courts and
administrative bodies) concerned with the assessment, enforce-
ment, or collection of taxes. All shared information will be sub-
ject to the tax confidentiality provisions of the contracting state
receiving it.””

In conformity with international practice, Germany nego-
tiates the exchange of information under its income tax treaties
based on Art. 26 of the OECD Model Tax Treaty.*™

In three different instances, information may be ex-
changed between the competent authorities of the contracting

states of an income tax treaty:*”

* Information exchange on request: One competent author-
ity discloses important tax information to the other com-
petent authority at the latter’s request for factual informa-
tion relating to a specific case. This on-request informa-
tion exchange is considered traditional administrative co-
operation under §111 et seq. of the FCG.

* Spontaneous information exchange: One competent au-
thority discloses important tax information that it has ac-
quired through certain investigations to the other com-
petent authority. The other competent authority has not
raised any specific questions but may benefit from the in-
formation it receives.

* Automatic information exchange: The automatic ex-
change of information is a regular, systematic supply of
information that is non taxpayer-specific. In principle, the
competent authorities exchange information that is rele-
vant to a particular category of payments or income, or in-
formation that is specific to certain industries.

In the following circumstances, a competent authority is
not required to disclose information under Art. 26 of the OECD
Model Tax Treaty if:*°

3In Germany, all information will be subject to the tax secrecy under §30
FCG. For a detailed discussion, please refer to Czakert, in: Schonfeld/Ditz, 2nd
ed. 2019, Art. 26 OECD Model Tax Treaty, no. 64 et seq.

%% Czakert, in: Schénfeld/Ditz, 2nd ed. 2019, Art. 26 OECD Model Tax
Treaty, no. 1; Kraft/Ditz/Heider, Der Betrieb 2017, p. 2243 (2245).

5 Art. 26 of the OECD Model Tax Treaty, no. 9; Czakert, in: Schonfeld/
Ditz, 2nd ed. 2019, Art. 26 OECD Model Tax Treaty, no. 43 et seq. See also
Worksheet 41 (“Overview of the Spontaneous information Exchange”).

6 Art. 26(3) of the OECD Model Tax Treaty.
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e the disclosure would violate the law or administrative
practice of either contracting state;

* the information requested cannot be lawfully obtained or
acquired in the normal course of the administration of ei-
ther contracting state;

e the disclosure would reveal protected trade, business,
industrial, commercial, or professional secrets or trade
processes; or

* the disclosure of the information requested is contrary to

public policy.”’

Section 117 of the FCG is the applicable German rule gov-
erning requests for information on tax matters. This rule au-
thorizes the German tax authorities to exchange information
with foreign tax authorities under income tax treaties and inter-
national exchange of information agreements (“TIEAs”). Un-
der this provision, the German tax authorities may both request
information from foreign tax authorities to shed light on the
cross-border transactions of domestic taxpayers and provide in-
formation to foreign authorities. That being said, the compe-
tent authorities must respect the principle of proportionality
and abide by laws protecting the confidentiality of every tax-
payer during the information exchange.”

2. Tax Information Exchange Agreements (TIEAs)

In general, tax information may be exchanged pursuant to
TIEAs, which are standalone agreements containing informa-
tion-sharing provisions equating to those in income tax treaties.
Together with Art. 26 of the OECD Model Tax Treaty, TIEAs
represent internationally accepted and broadly applied stan-
dards for an effective and transparent information exchange.””

The OECD published a Model Agreement on Exchange of
Information on Tax Matters (“Model TIEA”) and an accom-
panying Commentary (“TIEA Model Commentary”) in 2002.°
The purpose of the Model TIEA is to enhance international co-
operation in tax matters through the exchange of information,
even in the absence of a full income tax treaty. The Model
TIEA provides guidelines for the conclusion of bilateral and
multilateral agreements. It provides a mechanism for the ex-
change of information relating to a specific civil or criminal tax
matter under investigation. While the Model TIEA is not legal-
ly binding, it has been the basis for over 1,000 bilateral agree-
ments on exchange of information over the last 15 years.*"

Alongside other OECD countries, Germany applies the
Model TIEA for agreements with countries with which it has
not entered an income tax treaty (e.g., tax havens).*” As of Jan-

®7Referring to the “ordre public.”

658Ministry of Finance, Circular of May 29, 2019, IV B 6-S 1320/07/
10004:008, Federal Tax Gazette (BStB1.) 12019, 480 (Ministry of Finance Cir-
cular of May 29, 2019), no. 1.1; Czakert, in: Schonfeld/Ditz, 2nd ed. 2019, Art.
26 of the OECD Model Tax Treaty, no. 30.

“?OECD Publishing, Exchange of Information on request, Handbook for
Peer reviews 2016-2010, Third Edition, available at http://www.oecd.org/tax/
transparency/global-forum-handbook-2016.pdf.

%0 Gee OECD, Agreement on Exchange of Information on Tax Matters,
2002, available at https://www.oecd.org/ctp/harmful/2082215.pdf. see also
Worksheet 40 (“List of German TIEAs as of January 1, 2023”).

“'[d., 38.

%2 Czakert, Institut Finanzen und Steuern 2017, 38.
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vary 1, 2024, Germany had signed TIEAs with 27 countries.
In addition, Germany is currently negotiating agreements on
exchange of information with Aruba, Barbados, Brazil, Brunei,
Dominica, Panama, and the United States, as well as a supple-
mentary protocol to the existing agreement with the Bahamas.**
All other German TIEASs (i.e., those with countries with which
Germany has signed an income tax treaty) are also based on
the TIEA Model, but may vary as to the areas they cover.*” For
example, the agreements with Bermuda, Guernsey, the Isle of
Man, and Jersey cover information exchanges relating to per-
sonal income tax, corporate tax, trade income tax, property tax,
and inheritance tax. Similarly, the agreement with Liechten-
stein covers insurance tax, and those with Gibraltar, Anguilla,
St. Vincent and the Grenadines, and the Bahamas cover VAT.

Art. 5 of the TIEA Model requires that, upon request, a
contracting state must provide information: (1) held by banks,
other financial institutions, and other people including trustees
and nominees; and (2) regarding the ownership of companies,
partnerships, trusts, foundations, and other people, including
information on people in the chain of ownership.”” Currently,
the exchange of information under German TIEAs is limited
to the exchange of information on request. In 2015, the OECD
published a model protocol that allows the automatic and spon-
taneous exchange of information under TIEAs. The German tax
authorities will attempt to include these modifications in future
TIEAs to provide a legal basis for an automatic exchange of
information on financial account data with tax havens that is
comparable to the Common Reporting Standard.*” Additional-
ly, like Art. 26(3) of the OECD Model Tax Treaty, the TIEA
Model does not require a competent authority to disclose any
information that reveals trade, business, industrial, commercial,
or professional secrets, or trade processes.®

The TIEA Model also allows representatives of the com-
petent authority of either contracting state to enter the territory
of the other to interview individuals and examine records with
the written consent of the persons concerned.”” Additionally,
under the TIEA Model, representatives of the requesting coun-
try can attend tax audits of the other country upon request
(“Joint Audit-Clause™).”™

3. EU Directive on Administrative Cooperation

The exchange of information between EU Member States
was initially based on the EU Directive on Administrative Co-
operation in the Field of Taxation, issued on February 15, 2011
(“2011 Directive”).

"“Ministry of Finance, Circular of January 15, 2024, IV B 2 - S 1301/21/
10048:003, Federal Tax Gazette (BStBI.) I 2024, 193 (Ministry of Finance Cir-
cular of January 18, 2023), See also Worksheet 40 (“List of German TIEAs as
of January 1, 2024”).

664 Id

% The Germany-Switzerland TIEA provides for a broader exchange of
information protocol than what is required under Art. 26 OECD Model Tax
Treaty.

5% See Art. 5(4) of Model TIEA.

7 Czakert, Institut Finanzen und Steuern 2017, 43 and VL.B.2.b., for fur-
ther details.

%8 Art. 7(2) Model TIEA.

9 Art. 6(1) Model TIEA.

7 Art. 6(2) Model TIEA; Kraft/Ditz/Heider, Der Betrieb 2017, p. 2243
(22406).
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The 2011 Directive indicates that an EU Member State
must provide information to another Member State upon “a rea-
soned request for a specific administrative enquiry.”™”" The re-
quest must be of “likely material importance” and be likely to
enable each contracting state to obtain valuable and pertinent
information; its purpose should not be to engage in a “fishing
expedition.” The 2011 Directive requires the competent au-
thority of a Member State to turn over relevant information to
the competent authority without being requested to do so when
the first competent authority has detected possible tax evasion
in the other Member State. Similarly, if a taxpayer receives a
tax deduction in one Member State that requires a correspond-
ing adjustment in another Member State, relevant information
can be exchanged between the competent authorities of the two
States regardless of whether either has requested the informa-
tion.*”

Art. 8 of the Directive regulates the automatic exchange of
information for taxable periods beginning on January 1, 2014,

with respect to the following types of income:*™

¢ Income from employment;
* Director’s fees;

* Life insurance products not covered by other EU legal in-
struments on the exchange of information and other simi-
lar measures;

¢ Pensions; and

* Ownership of and income from immovable property.

In Germany, the EU Directive on Administrative Cooper-
ation was originally implemented by the German EU Adminis-
tration Cooperation Act (EU-Amtshilfegesetz — EUAHIG) of
June 26, 2013, and came into force on January 1, 2013.°”

According to §7(2) of the EUAHIG, information on fi-
nancial accounts is also systematically transmitted to other EU
Member States in accordance with §2 of the Act on the Auto-
matic Exchange of Information on Financial Accounts in Tax
Matters (Gesetz zum automatischen Austausch von Informatio-
nen iiber Finanzkonten in Steuersachen).

4. Exchange of Information in the Absence of
Agreements

While requesting an exchange of information is also valid
if it is not based on international or European law, in such cir-
cumstances it will be limited to exceptional cases.”® In the ab-
sence of laws or agreements, the tax authorities have the discre-

7'86(2) EU Directive 2011/16/EU of the Council of February 15, 2011, L
64/1.

672 Czakert, ifst 2017, p. 49.

%3 For a detailed discussion, see §9(1) EU Directive of February 15, 2011;
Czakert, Institut Finanzen und Steuern 2017, p. 50.

§7488(1) EU Directive of February 15, 2011.

75 Federal Law Gazette (BGBL.) 12013, p. 1809.

57 Ministry of Finance, Circular of May 29, 2019, no. 1.3.10; Czakert, in:
Schonfeld/Ditz, 2nd ed. 2019, Art. 26 OECD Model Tax Treaty, Marginal no.
30. German requests for information are subject to the domestic law of the oth-
er state. For foreign requests to Germany, the BZSt provides information under
the requirements of Sec. 117(3) FCG only.
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tion to provide information to another country on a unilateral
basis if:"”

* the tax authority of the other country grants reciprocity;

* the information is needed for (criminal) tax proceedings
and the other country ensures that the information is only
disclosed to people, authorities, or courts that are con-
cerned with the case;

* the other country guarantees that it will ensure the avoid-
ance of double taxation; and

* no commercial, industrial, or professional secrets of the
taxpayer will be disclosed.

B. Scope of Information Exchange

1. Exchange of APAs and Rulings Within the European
Union

As a result of a number of proceedings on prohibited state
aid initiated against Member States that issued APAs or ad-
vance cross-border rulings in favor of MNEs, the Council of
the European Union amended the 2011 Directive on Decem-
ber 8, 2015, in an attempt to adhere to the principles of BEPS
Action Point 5 (regarding harmful tax practices).” The amend-
ed Directive requires the competent authority of each Member
State to disclose basic information on the issuance, renewal, or
modification of each type of APA (unilateral, bilateral, or mul-
tilateral) and advance cross-border ruling. It also requires the
exchange of information between the competent authorities of
all Member States and the EU Commission. The amended Di-
rective entered into force on January 1, 2017. Hitherto, the ex-
change of information regarding APAs and advance cross-bor-
der rulings was at the discretion of each Member State.

The amended Directive was implemented into German
law on December 8, 2016, and is formally regulated by the EU-
AHiG.”” Most recently, the EUAHIG was amended by Art. 4 of
the “Act on the Introduction of an Obligation to Notify Cross-
Border Tax Arrangements” in 2019.%*° Under German law, the

following information is subject to automatic exchange:*'

* advance rulings on the legal assessment of specific trans-
actions that have not yet been realized (§89(2) of the
FCQG), including rulings on transfer pricing issues;

* binding commitments following tax audits (§204 FCG);
and

7 See §117(3) FCG. For a detailed discussion see Czakert, in: Schonfeld/
Ditz, 2nd ed. 2019, Art. 26 OECD Model Tax Treaty, Marginal no. 78 et seq.;
Kraft/Ditz/Heider, Der Betrieb 2017, p. 2243 (2244).

% See EU Directive of December 8, 2015, Introduction; Directive (EU)
2015/2376/EU of the Council of December 8, 2015, L 332/1.

% See “Gesetz zur Umsetzung der Anderung der EU-Amtshilferichtlinie
und von weiteren Mafnahmen gegen Gewinnkiirzungen- und verlagerungen
(BEPS UmsG)” of December 20, 2006, Federal Law Gazette (BGB1.) I 2016,
p- 3000.

0 See “Gesetz zur Einfiihrung einer Pflicht zur Mitteilung grenziiberschre-
itender Steuergestaltungen” of December 21, 2019, Federal Law Gazette (BG-
BL.) 12019, p. 2875.

! See Ministry of Finance, Circular of May 29, 2019, nos. 6.3 et seq.; Cza-
kert, Internationales Steuerrecht 2016, p. 985; Grotherr, Internationales Steuer-
recht 2015, p. 195 f.; Miickl/Miinchen, Betriebs-Berater 2015, p. 2778.
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e advance rulings concerning continuing future transfer

pricing transactions (i.e., APAs).

The reporting requirement encompasses all rulings and
APAs that were issued, modified, or renewed between January
1,2012, and January 1, 2013, if they were binding as of January
1, 2014. Germany excludes any advance ruling or APA issued
before April 1, 2016 if the revenue of the corporate group of
the taxpayer concerned did not exceed 40 million EUR.*” Bi-
lateral or multilateral APAs with third countries are excluded
from the scope of the automatic exchange of information pur-
suant to §7(5) of the EUAHIG if the international tax treaty un-
der which the APA was negotiated does not permit disclosure
to third parties. Otherwise, §8 of the EUAHIG permits the dis-
closure under the condition that the competent authority of the
third country gives its approval.

Automatic exchange of information does not apply with
respect to an advance cross-border ruling that exclusively con-
cerns the tax affairs of one or more natural people.”” However,
a corresponding limitation of disclosure only to APAs granted
to legal entities is not provided for in §7(6) of the EUAHIG. In
this respect, in particular after the broadening of the scope of
the application of BAPAs and MAPAs according to §89a FCG,
it is very likely that the disclosure is also applicable to natural
people or non-transfer pricing cases.

In general, to facilitate the automatic exchange of informa-
tion, the competent authorities must provide basic information
on each advance ruling and the unilateral, bilateral or multilat-
eral APA issued, modified, or renewed to the EU Commission
within three months of the calendar year-end in which those is-
suances, modifications, or renewals took place.”™ The automat-

ic exchange of information must include the following:**

« information on the taxpayer;

e a summary of the advance ruling or APA, including an
abstract description of the relevant business activity and
the transactions without compromising commercial, in-
dustrial, or professional secrets;

o the date of issue, modification or renewal of the advance
ruling or APA, and its duration;

* the type of advance ruling or APA;
¢ the number of transaction(s) covered;

¢ in the case of an APA, the underlying critical assump-
tions and the applied transfer pricing method;

e information on all other people affected by the advance
ruling or an APA in other EU Member States; and

e an explanation of whether the disclosed information is
based on an APA itself or if it represents the result of a
request that led to a bilateral or multilateral meeting with
third-party countries.

%2 See §7(4) of the sentence 3 EUAHIG.

3 Gee §7(4) of the EUAHIG. For a more detailed discussion on the treat-
ment of cross-border partnerships, see Seer, Internationale Wirtschaftsbriefe
2015, 875.

%4 See §5(2) of the EUAHIG.

%3 See §7(7) of the EUAHIG; Circular of December 20, 2016, Appendix 1.
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A Member State may also request further information in-
cluding the full text of the ruling or the APA concerned.®®

A Member State could reject an information request from
another Member State if the exchange would: (i) lead to the dis-
closure of a commercial, industrial, or professional secret; (ii)
lead to the disclosure of a commercial process; or (iii) be con-
trary to public policy.® For this reason, the competent authority
can only provide a high-level description of the covered trans-
action in the first step.”*® Moreover, all information provided to
another Member State under an exchange of information agree-
ment is subject to any applicable confidentiality provisions re-
garding tax laws in the Member State that receives the informa-
tion.”

The primary purpose of the automatic exchange of infor-
mation with a view to monitoring potential state aid cases has
changed over the course of the amended 2011 Directive’s im-
plementation period. While the draft version of the Directive
allowed the EU Commission unlimited access to the central di-
rectory of all advance rulings and APAs with a view to mon-
itoring potential state aid cases, the final version of the Direc-
tive denies the EU Commission access to the content of ad-
vance rulings and APAs and their addressees.” The role of the
EU Commission is therefore limited to monitoring the effec-
tiveness of the exchange of information rather than monitoring
state aid issues.””' The EU Member States must evaluate the ef-
fectiveness of the automatic exchange of information and re-
port the achieved practical results annually to the EU Commis-
sion.””

2. Exchange of Financial Account Information

a. FATCA

The goal of the U.S. Foreign Account Tax Compliance
Act (“FATCA”), enacted on March 18, 2010, was to create
greater oversight and tax accountability for U.S. citizens with
foreign financial accounts. This unilateral action posed legal
challenges for German and other country financial institutions
because of the restrictive data protection rights to which their
account holders are entitled.”” France, the United Kingdom,
Italy, Spain, and Germany therefore developed a bilateral mod-
el agregement for purposes of implementing FATCA on July 26,
20122

The Germany-United States Intergovernmental Agree-
ment (“Germany-U.S. IGA”) for the implementation of FAT-
CA was signed on May 31, 2013, and follows this model agree-
ment.” The purpose of the Germany-U.S. IGA is to facilitate

5%°86(2) of the EUAHIG.

%784(3) s. 3 of the EUAHIG. This is contrary to the draft version of the
document; EU Directive of December 8, 2015, Introduction (9); for a detailed
discussion, see Grotherr, Internationales Steuerrecht 2015, p. 299.

98 Seer, Internationale Wirtschaftsbriefe 2015, p. 879.

%9819(1) of the EUAHIG and Art. 16(1) of the EU Directive of December
8, 2015.

%°COM (2015) 135 final dated March 18, 2015, no. 21(5).

“!Ljebchen, in: Mossner/Lampert et al., 6th ed. 2023, no. 13.117.

#2823(3) EU Directive of December 8, 2015; §20 EUAHIG.

93 Czakert, Institut Finanzen und Steuern 2017, p. 54.

*1d., 54.

9% Agreement between the United States of America and the Federal Re-
public of Germany to Improve International Tax Compliance and with respect
to the United States Information and Reporting Provisions Commonly Known
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the monitoring of information pertaining to U.S. account hold-
ers with German financial institutions and non-financial foreign
entities. According to the terms of the Model 1 IGA, once the
information is collected by the German financial institutions,
it is turned over to the BZSt, and then transferred to the Unit-
ed States Internal Revenue Service (“IRS”) via the respective
competent authorities.

The Germany-U.S. IGA entered into force on December
11, 2013, and came into effect on June 30, 2014. On July
23,2014, the FATCA Implementation Decree (“FATCA USA-
UmsV”) codified the coordination and collection of data to be
turned over to the United States in German law. Additional pro-
cedural rules were subsequently published in a circular of the
Ministry of Finance dated November 3, 2015.” This 2015 cir-
cular was replaced with a circular dated February 1, 2017, ad-
dressing issues with the implementation of the OECD’s Com-
mon Reporting Standard (“CRS”), which regulates the ex-
change of information with other OECD countries and FATCA
and partly amended in 2018 as well as in 2022 with legal effect
as of January 1, 2023.””

While assistance from external service providers is permit-
ted to enable FATCA reporting requirements to be met, Ger-
man financial institutions are ultimately responsible for com-
plying with the reporting requirements.”® To that end, each Ger-
man foreign financial institution(s) must implement procedures
to identify its account holders who are U.S. persons in certain
categories (i.e., based on value and threshold(s)).””

If the financial institution fails to disclose all relevant in-
formation of a “reportable account” within 90 days of the ac-
count opening, a fine of up to 50,000 EUR will be charged by
the Ministry of Finance unless the financial institution proves
that no transactions have been carried out for this business re-
lationship.”

A German foreign financial institution must disclose the

following information with respect to “reportable accounts”:"'

* the name, address, and U.S. Tax ID number of each per-
son who is the owner of a “reportable account,” or of each
U.S. resident person who controls the non-U.S. owner of
such an account;

¢ the financial account number;

¢ the name and identification number of the German finan-
cial institution;

as the Foreign Account Compliance Act, Model 1 (hereafter, “Germany-U.S.
IGA”), June 30, 2014.

696Ministry of Finance, Circular of November 3, 2015, BMF IV B 6 - S
1316/11/10052:133, Federal Tax Gazette (BStBl.) 12015, p. 897.

697 Ministry of Finance, Circular of February 1, 2017, III C 3 - S 7329/17/
10001, Federal Tax Gazette (BStBL.) 12017, p. 305 (Ministry of Finance Circu-
lar of February 1, 2017); Ministry of Finance, Circular of September 21, 2018,
IV B 6 - S 1315/13/10021:044, Federal Tax Gazette (BStBl.) I 2018, p. 305,
(Ministry of Finance Circular of September 21, 2018) and Ministry of Finance,
Circular of June 15, 2022, IV B 6-S 1315/19/10031:005, Federal Tax Gazette
(BStBL.) 12022 p. 963, (Ministry of Finance Circular of June 15, 2022).

% See §3 of the FATCA USA-UmsV.

EATCA Agreement, Annex I, Section II.

" See §28 of the FKAustG; Ministry of Finance, Circular of September
21,2018,1V B 6 - S 1315/13/10021:044, Federal Tax Gazette (BStB1.) I 2018,
p. 305, (Ministry of Finance Circular of September 21, 2018).

™' For a detailed description, please refer to §8 of the FATCA USA-UmsV.
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« the account balance(s); and

* the income from capital investment that was generated
with respect to the financial account and credited to the ac-
count during the reporting period.

The foreign financial institution must turn the information
over to the BZSt by July 31 of the calendar year following the
notification period’” and the BZSt will then transfer the infor-
mation to the IRS by September 30.””

The automatic exchange of information under the FATCA
Agreement began in September 2015. The exchange of infor-
mation is implemented in three steps over a three-year period.
Starting in the first year (2015), basic information about the
account owner was exchanged; in the second year (2016), in-
formation on current earnings (especially interest and dividend
income) was exchanged; and starting in the third year (2017),
capital gains information was exchanged.”™

In Art. 6(I) of the FATCA Agreement, the federal govern-
ment of the United States acknowledged the need to achieve
equivalent levels of reciprocal automatic exchange of informa-
tion with Germany. However, the federal government of Ger-
many confirmed, upon the request of a group of members of
the German Parliament, that the exchange of information under
FATCA so far has not been reciprocal. While Germany pro-
vides information on interest, dividends, capital gains, and ac-
count balances, the United States only transfers information on
interest and dividends of German residents with accounts in the
United States. In addition, Germany transfers information on
the economic benefits of this income, while the United States
does not transfer corresponding information to Germany.” The
German government stated that it is engaging in negotiations
with the federal government of the United States on how the
exchange relationship can be enhanced in the future.”

b. Common Reporting Standard (CRS)

While FATCA is a mechanism by which the United States
obtains information from its treaty partners with respect to
U.S. account holders, the OECD has implemented the Common
Reporting Standard (“CRS”) with a view to enforcing global
compliance. The CRS is an information standard for the au-
tomatic exchange of tax and other financial account informa-
tion between countries.”” It is inspired by FATCA, Model 1
IGA, and also tracks information pertaining to accounts. The
CRS requires financial institutions to report extensive informa-
tion on the identity of their account holders, account numbers,
the reporting financial institution, and the activities on the ac-
counts.”

The legal basis for the exchange of information is the
Multilateral Competent Authority Agreement (“MCAA”). As

7 See §8(3) of the FATCA USA-UmsV.

% See §9(1) of the FATCA USA-UmsV.

"™ Schmidt/Ruckes, Internationales Steuerrecht 2014, p. 652, footnote 75.

" Federal Government of Germany, March 28, 2018, Official Record
(Bundestag Drucksache) no. 19/1438, p. 13.

" Federal Government of Germany, March 28, 2018, Official Record
(Bundestag Drucksache) no. 19/1438, p. 12.

"7 Czakert, ifst 2017, p. 56.

" For a more detailed description of the information exchanged under
CRS, see OECD, Standard for Automatic Exchange of Financial Account In-
formation in Tax Matters, 2nd edition, 2017, no. 24; Czakert, ifst 2017, p. 72.
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of May 16, 2024, 123 countries have signed the agreement.
About 45% of those countries (including Germany) began ex-
changing information in September 2017; 40% began in Sep-
tember 2018, and 15% at a later point (including one country
in September 2019, six countries in September 2020, two coun-
tries in September 2021, three countries in September 2022,
four countries in September 2023, Georgia and Ukraine in
September 2024, Armenia, Rwanda and Senegal in September
2025, and then Cameroon in September 2026).”"° The MCAA
was signed by Germany on October 29, 2014.”"" About 50% of
the countries (including Germany) began exchanging informa-
tion in September 2017; 40% began in September 2018.”"* The
EU Directive on the automatic exchange of information was
adjusted accordingly to ensure uniform implementation with-
in the European Union. Germany incorporated the provisions
of the EU Directive and the MCAA into its domestic law on
December 21, 2015, via the Financial Account Exchange of in-
formation Act (Finanzkonten-Informationsaustauschgesetz —
FKAustG)).””” The Ministry of Finance issued additional guid-
ance on this law in two circulars dated April 6, 2017, and June
22,2017 which were updated by the circular dated February 23,
2023."

On June 26, 2019, the Ministry of Finance published a
final list of 94 countries which participated in the automatic
exchange of financial account information on September 30,
2019.”" On February 23, 2023, the Ministry of Finance pub-
lished a preliminary list of 119 countries which participate in
the automatic exchange of financial account information as of
September 30, 2023. This list, finalized by a circular dated June
13, 2024, contains 111 countries that participate in the automat-
ic exchange of financial account information as of September
30, 2024, and is included in Worksheet 42."

The OECD’s information standards seem to be more de-
manding than the reporting standards laid down in FATCA, re-
sulting in an additional administrative burden on German fi-
nancial institutions.

3. Country-by-Country Reporting

Action 13 of the OECD BEPS project introduces the coun-
try-by-country reporting requirement (“CbC Report or Report-
ing”). Under CbC Reporting, large multinational companies
must report enumerated financial information, such as the geo-

" See http://www.oecd.org/tax/automatic-exchange/international-frame-
work-for-the-crssyMCAA-Signatories.pdf.

1% See http://www.oecd.org/tax/exchange-of-tax-information/Status_of_
convention.pdf.

"'For a current list of signatories, see http://www.oecd.org/tax/automatic-
exchange/international-framework-for-the-crs/MCA A-Signatories.pdf.

2 See http://www.oecd.org/tax/exchange-of-tax-information/Status_of _
convention.pdf.

"B Federal Tax Gazette (BStBL.) IT 2015, p. 1630.

7“‘Ministry of Finance, Circular of April 6, 2017, IV B 6-S 1315/13/
10021:046, Federal Tax Gazette (BStB1.) I 2017, p. 708; Ministry of Finance,
Circular of July 22, 2017, IV B 6-S 1315/13/10021:046 2017/0489358; Min-
istry of Finance, February 23, 2023, IV B 6-S 1315/19/10030:051, Federal Tax
Gazette (BStB1.) 12023, p. 339.

7”Ministry of Finance, Circular of June 26, 2019, IV B 6-S 1315/13/
10021:052, Federal Tax Gazette (BStB1.) 12019, p. 648.

7”’Ministry of Finance, Circular of February 23, 2023, IV B 6-S 1315/19/
10030:051, Federal Tax Gazette (BStBl.) I 2023, p. 339; Federal Ministry of
Finance, Circular of June 13, 2024, IV D 3 — S 1315/19/10030 :067, Federal
Tax Gazette (BStB1.) 2024, 1037.
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graphic location of their sales and profits, to the competent au-
thorities. CbC Reporting is intended to help tax authorities as-
sess transfer pricing risks and other tax risks potentially lead-
ing to base erosion and profit shifting and to reduce information
asymmetries between tax authorities.

German policymakers have implemented the CbC Report-
ing requirement developed by the OECD into §138a of the
FCG.” CbC Reporting applies to German-headquartered
multinational groups with at least one foreign firm or foreign
PE that have annual consolidated group revenues of 750 mil-
lion EUR or more.”* The CbC Report consists of three parts.
The first part includes aggregate information relating to: the
amount of revenue; the profit or loss before income tax; income
tax paid and accrued; the number of employees; the stated cap-
ital; and accumulated earnings and tangible assets other than
cash or cash equivalents in each jurisdiction in which the group
operates. The second part requires the multinational company
to list all enterprises and PEs controlled by the German enti-
ty, including their main business activity or activities, divided
up by tax jurisdiction. The third part includes additional infor-
mation that the German multinational group deems relevant to
the understanding of the information provided in the first two
parts of the report. While parts one and two of the CbC Report
may be submitted in either German or English, the third section
must be submitted in English.

CbC Reports must be filed for financial years beginning
after December 31, 2015, and within 12 months from the end
of the fiscal year to which they relate. Non-compliance with the
CbC Reporting obligation may subject the taxpayer to a penal-
ty of up to 5,000 EUR.”” Until June 30, 2019, reports could be
sent electronically to the BZSt in XML format via “De-Mail” (a
German government communications service). After that, the
data can only be transmitted via a mass data interface called
ELMA.™

CbC Reports are filed with the relevant competent author-
ity of the country of residence (the BZSt in the case of Ger-
many). That competent authority shares the reports with other
countries in which the taxpayer has at least one subsidiary or
PE.”” The taxpayer does not have a right to be heard in the case
of an automatic information exchange.”” Nevertheless, the tax-
payer should inform the competent authority if the CbC Report
(or data from the report) is used in another country in violation
of any restrictions.””

"7 An English description of the provision and the process is available
at the BZSt’s website: https://www.bzst.de/EN/Businesses/Country_by_Coun-
try_Report/Country_by_Country_Reporting/cbcr.html; a respective handbook
is only available on German though at https://www.bzst.de/SharedDocs/Down-
loads/EN/CbCR/KHB_CbCR.pdf?__blob=publicationFile&v=4; for related
downloads see also https://www.bzst.de/EN/Businesses/Country_by_Coun-
try_Report/Communication_manual/communication_manual_node.html.

"88138a(1) of the FCG.

71§162(4) of the FCG.

"0 A detailed explanation of the registration process for ELMA is available
on the BZSt’s website at https://www.bzst.de/EN/Businesses/Coun-
try_by_Country_Report/electronic_data_transmission/electronic_data_trans-
mission_node.html#js-toc-entry1; a respective handbook is only available on
German though at https://www.bzst.de/SharedDocs/Downloads/EN/CbCR/
KHB_ELMA.pdf?__blob=publicationFile&v=3; for related downloads see al-
so https://www.bzst.de/EN/Businesses/Country_by_Country_Report/Commu-
nication_manual/communication_manual_node.html.

7' §138a(7) of the FCG.

"28117c(4)(2) FCG. Schreiber/Greil, Der Betrieb 2017, p. 10 (16).
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The CbC Multilateral Competent Authority Agreement
(“CbC MCAA”), signed on January 27, 2016, is the legal basis
for the automatic exchange of CbC Reports. On October 19,
2016, the CbC MCAA was implemented into German law.”
The Ministry of Finance issued a circular dated July 11, 2017,
in which it specified the reporting requirements under CbC.”
A full list of bilateral exchange relationships is provided on the
OECD website.”

The United States has not signed the CbC MCAA. The
United States exchanges CbC Reports only with countries
where the income tax treaty or TIEA was complemented by a
Competent Authority Arrangement (CAA). The competent au-
thorities of Germany and the United States concluded a CAA
to allow an automatic exchange of CbC Reports on August 14,
2020.” As of March 24, 2023, both countries published a more
substantiating additional arrangement between the competent
authorities of the United States and Germany on the exchange
of country-by-country reports.””* The CAA entered into force as
of April 4,2023.”

Comment: Before the CAA became effective, both coun-
tries annually publish a joint statement with guidance on the
spontaneous exchange of CbC Reports for the interim period.””
Consequently, on August 16, 2018, the competent authorities of
the United States and Germany issued the first joint statement
on the implementation of the spontaneous exchange of CbC
Reports based on Art. 26 of the Germany-United States income
tax treaty for fiscal years beginning on or after January 1, 2016,
before the conclusion of the CAA negotiations.””' On December
13, 2018, the two competent authorities signed a joint statement
for fiscal years beginning on or after January 1, 2017.” The lat-
est joint statement concerned the fiscal years beginning in 2021
and was signed on December 30, 2022.”* The competent au-
thorities agreed that the exchange of CbC Reports should not
be postponed due to their importance for assessing high-level
transfer pricing risks and other base erosion and profit shifting
risks, as well as their importance for economic and statistical
analysis. The joint statements were used for the annual spon-
taneous exchange of CbC Reports for the respective financial

7 One typical case is during a tax audit in which a foreign-affiliated com-
pany is presented with data and conclusions from the CbCR.

" Federal Law Gazette (BGBL.) 11 2016, 1178.

" Ministry of Finance, Circular of July 11, 2017, IV B 5-S 1300/16/
10010:002, Federal Tax Gazette (BStB1.) 12017, p. 974.

7*See  http://www.oecd.org/tax/beps/country-by-country-exchange-rela-
tionships.htm.
" See  https://www.state.gov/wp-content/uploads/2023/11/23-404-Ger-

many-Tax-CbC-Reports-8.20.2020-TIMS-62877.pdf.

8 See https://www.irs.gov/pub/irs-utl/germany-competent-authority-
arrangement.pdf; Ministry of Finance, Circular of March 16, 2023, IV B 6-S
1315/19/10050:007, Federal Tax Gazette (BStBI.) I 2023, p. 396.

See  https://www.state.gov/wp-content/uploads/2023/11/23-404-Ger-
many-Tax-CbC-Reports-8.20.2020-TIMS-62877.pdf.

7 See https://www.irs.gov/businesses/country-by-country-reporting-juris-
diction-status-table.

! See https://www.irs.gov/pub/irs-utl/germany_competent_authority_
arrangement_cbc.pdf for FY years as from January 1, 2016. For a critical dis-
cussion on the exchange of CbC Reports based on Art. 26 Germany-United
States income tax treaty, see, e.g., Ditz/Heider, Internationale Steuer-Rund-
schau 2018, p. 399.

72 See https://www.irs.gov/pub/irs-utl/CbC%20-%20Germany %20
-%20Joint%20Declaration%2012.11.2018%202017.pdf (beginning 2017).

733Ministry of Finance, Circular of March 16, 2023, IV B 6-S 1315/19/
10050: 007, Federal Tax Gazette (BStBI.) I 2023, p. 396.
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years of multinationals concerned (initially the statement con-
cerned the fiscal years beginning on or after January 1, 2016,
and before January 1, 2017; the statement of 2021 concerns the
fiscal year beginning on or after January 1, 2021, and before
January 1, 2022, correspondingly; the latest statement of 2023
for fiscal year beginnings on or after January 1, 2021).

With the entry into force of the CAA of August 14, 2020,
the spontaneous exchange was replaced on the date the auto-
matic exchange of information by the CAA became effective
(April 4, 2023) for any relevant fiscal years.

The exchange of CbC Reports with EU Member States
is based on Art. 8aa(2) of the Council Directive 2014/107/EU
amending Directive 2011/16/EU regarding the mandatory au-
tomatic exchange of information in the field of taxation (see
VI.A.3., above), which was implemented into German law un-
der §7(10) sentence 1 of the EUAHiIG.™

4. Reportable Cross-Border Arrangements

On May 25, 2018, the ECOFIN Council, composed of
the EU-28 Finance Ministers, formally accepted the Council
Directive EU 2018/822 amending Directive 2011/16/EU (see
VI.A.3., above) to provide for the mandatory exchange of in-
formation regarding reportable cross-border arrangements.”
The Directive entered into force on June 25, 2018, 20 days after
its publication in the Official Journal of the EU.

The new Directive obligates intermediaries and taxpayers
to disclose potentially aggressive tax planning arrangements.

The EU considers the disclosure of reportable cross-border

arrangements necessary because:*

* Member States find it increasingly difficult to protect
their national tax bases from erosion due to the increased
mobility of both capital and people within the internal
market;

* the reporting of cross-border arrangements helps the leg-
islature to implement rules and regulations to prevent ag-
gressive tax planning and thereby ensure the effectiveness
of the internal market;

* the automatic exchange of arrangements will deter ag-
gressive tax-planning practices.

The term “intermediary” refers to any person that designs,
markets, organizes, makes available for implementation, or
manages the implementation of a reportable cross-border
arrangement.””’ Taxpayers may be obliged to report themselves
where, for example, they have developed the reportable cross-
border arrangement themselves or where the intermediary is
exempt because of legal professional privilege.

"*For a detailed analysis of the exchange of CbC Reports in the EU, see
Kraft/Ditz/Heider, Der Betrieb 2017, p. 2243 (2251).

"SEU Directive 2018/822 of May 25, 2018, L 139/1.

7 Preamble, no. 2, 6, 8, 10, 11 of EU Directive of May 25, 2018.

781(1) b) no. 21 EU Directive of May 25, 2018.
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A cross-border arrangement will be reportable if at least
one of the “hallmarks” (as defined in the Annex IV of the Di-
rective) is fulfilled.””® These hallmarks may be generic or spe-
cific. The generic hallmarks and a number of specific hallmarks
are only taken into account if they meet the “main benefit test”
(i.e., if obtaining a tax advantage constitutes the main benefit
or one of the main benefits of an arrangement).”

Generic hallmarks include, for example, an arrangement
where the taxpayer undertakes to comply with a condition
of confidentiality which may require not disclosing how the
arrangement could secure a tax advantage vis-a-vis other inter-
mediaries or the tax authorities or when the intermediary re-
ceives a fee for its services proportionate to the amount of the
tax advantage.™

Specific hallmarks linked to the main benefit test include
(but are not limited to) the trade in loss-making companies,
conversion of income into lower-taxed revenue streams, and
circular transactions.”*'

Specific hallmarks related to cross-border transactions be-

tween associated companies include transactions where:

* the recipient is not resident for tax purposes in any juris-
diction, or

« the recipient is resident for tax purposes in a jurisdiction
levying corporate income tax at the rate of zero or almost
Zero, or

* the recipient is resident for tax purposes in a jurisdiction
which is included in a list of third-country jurisdictions
which have been assessed by Member States collectively
or within the framework of the OECD as non-cooperative,
or

* the payment benefits from full exemption from tax in the
jurisdiction where the recipient is resident for tax purpos-
es, or

* the payment benefits from a preferential tax regime in the
jurisdiction where the recipient is resident for tax purpos-
es.

Other specific hallmarks related to cross-border transac-
tions include deductions for the same depreciation in more than
one jurisdiction, relief from double taxation in more than one
jurisdiction, and material difference in the valuation of assets
transferred between two jurisdictions.

Other specific hallmarks are linked to the automatic ex-
change of information and beneficial ownership or to transfer
pricing.””

The following table describes the hallmarks in more detail:

7881(1)(b) no. 19 EU Directive of May 25, 2018.

7 Annex IV Part I of EU Directive of May 25, 2018.

™0 Annex IV Part IT A of EU Directive of May 25, 2018.

™! Annex IV Part II B of EU Directive of May 25, 2018.

™2 Annex IV Part I C of EU Directive of May 25, 2018.

™3 Annex IV Part I D and E of EU Directive of May 25, 2018.
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Generic Hallmarks

Specific Hallmarks

Linked to Main Benefit
Test

Cross-border Transac-
tions

Automatic Exchange of
Information

Transfer Pricing

* Arrangement with a
confidentiality
clause;

* The intermediary’s fee
is proportionate to the
amount of the tax ad-
vantage;

e Standardized docu-
mentation/structure;
available to more
than one relevant tax-
payer.

* Trade in loss-making
companies;

¢ Conversion of income
into lower-taxed rev-
enue streams;

* Circular transactions.

* Intra-group arrange-
ments where the re-
cipient is:

i. not resident for tax

purposes in any juris-

diction;

ii. resident in a jurisdic-

tion levying (almost) no

corporate income tax;

iii. resident in a non-co-
operative jurisdiction;
or

iv. resident in a jurisdic-
tion where the payment
benefits from full or
partial tax exemption.

* Intra-group arrange-
ments if

1. depreciation is de-
ductible in more than
one jurisdiction;

ii. relief from double
taxation is available in
more than one jurisdic-
tion;

iii. there is a material
difference in the valua-
tion of assets transferred
between two jurisdic-
tions.

* Arrangements which
undermine reporting
obligations (e.g., to
circumvent agree-
ments on the auto-
matic exchange of fi-
nancial account infor-
mation);

* Arrangements involv-
ing a non-transparent
legal or beneficial
ownership chain.

* Arrangements involv-
ing the use of unilat-
eral safe harbor rules;

* Arrangements involv-
ing the transfer of
hard-to-value intangi-
bles;

* Arrangements involv-
ing an intragroup
cross-border transfer
of functions/risks/as-
sets if the transfer
leads to a decline in
EBIT of more than
50%.

See Annex IV Part II A
of EU Directive of May
25,2018.

See Annex IV Part II B
of EU Directive of May
25, 2018.

See Annex IV Part II C
of EU Directive of May
25,2018.

See Annex IV Part II D
of EU Directive of May
25, 2018.

See Annex IV Part I E
of EU Directive of May
25,2018.

Reportable cross-border arrangements must be disclosed
within 30 days beginning on the day after the arrangement is
made available or is ready for implementation by the taxpayer
or when the first step of the arrangement has been implement-
ed.

The reporting requirements include reportable cross-bor-
der arrangements implemented as of June 25, 2018, irrespective
of the time of implementation of the Directive into national
law. Thus, all reportable cross-border arrangements implement-
ed between June 25, 2018, and July 1, 2020, were to be reported
until August 31, 2020. Member States were obliged to trans-
pose the Directive into their national laws by December 31,
2019.

The Member State in which the information on a re-
portable cross-border arrangement was filed will, by means of
an automatic exchange, communicate that information to all
other Member States. The automatic exchange of information
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shall take place quarterly. The automatic exchange of informa-
tion was supposed to begin on October 31, 2020.

The mandatory reporting of cross-border arrangements ac-
cording to the new EU Directive was intensively criticized in
the literature.”* The EU directive is very broad and could poten-
tially affect a large number of cases, including simple and stan-
dard structures. Thus, it is important for national legislatures to
clearly define the arrangements affected by the new reporting
requirement and exchange of information when transposing the
Directive into national law in order to reduce the administrative
effort for both the taxpayer and the tax authorities.

" See, e.g., Debus, Deutsches Steuerrecht 2017, p. 2520; Hey, Finanz-
Rundschau 2018, p. 633; Osterloh-Konrad, Finanz-Rundschau 2018, p. 621;
Richter/Welling, Finanz-Rundschau 2018, 628; Stober, Betriebs-Berater 2018,
p- 1559.

6887



Detailed Analysis

VI1.B.4.

In Germany, the EU Directive was transposed on Decem-
ber 21, 2019, by publication of the Tax Act implementing the
EU Directive without major modifications and without any
limitations to the reportable arrangements.” The German legis-
lature had originally planned to extend the scope of the EU Di-
rective by including reporting requirements for purely domes-
tic arrangements but has since abandoned this plan.

The intermediary must disclose any reportable arrange-
ment to the BZSt, which will in turn assign a registry number to
the arrangement. The taxpayer must disclose this registry num-
ber on its tax return. The BZSt will provide the federal states’
tax authorities with an overview of the reported arrangements

™ See Tmplementation Act (Gesetz zur Einfiihrung einer Pflicht zur Mit-
teilung grenziiberschreitender Steuergestaltungen) of December 21, 2019, Fed-
eral Law Gazette (BGBI.) 1 2019, p. 2875.
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and will upload this information to the central registry of the
European Commission.

Non-compliance with the reporting obligations could lead
to penalties of up to 25,000 EUR. These penalties will apply
only to cross-border tax arrangements concluded after June 30,
2020.

On March 2, 2020, the Ministry of Finance published a
discussion draft for a circular regarding the application of the
regulations on reporting obligations for cross-border arrange-
ments. The final circular was published on March 29, 2021.”

746Ministry of Finance, Circular of March 29, 2021, IV A 3-S 0304/19/
10006:010, Federal Tax Gazette (BStB1.) I 2021, p. 582; amended with Circu-
lar of July 26, 2022, IV A 3-S 0304/19/10006:012, Federal Tax Gazette (BSt-
Bl.) I 2022, p. 1224; with Circular of January 23, 2023, IV A 3-S 0304/19/
10006:013, Federal Tax Gazette (BStB1.) I 2023, p. 183.
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VIl. Assistance in Tax Collection and Coordinated
Tax Audits

A. Assistance in Tax Collection

Most tax agreements and domestic tax laws contain pro-
visions regarding assistance in tax collection (i.e., one country
assisting another country in collecting any outstanding amounts
owed by a taxpayer). For example, Art. 27 of the OECD Model
Tax Treaty provides for comprehensive assistance in tax col-
lection and details the process that contracting states should
adopt in providing such assistance. On its own, Germany has
concluded separate mutual assistance agreements with Fin-
land,”"" Italy,”* Austria,”* and the Netherlands,” including pro-
visions on assistance in tax collection.”'

Assistance in tax collection can take a variety of forms but
typically encompasses requests for enforcement of title, formal
notification or service of process, and collection actions against
people or property in the territory of the other state. The mini-
mum amount of tax which must be owed for the collection pro-
vision to be enforced will vary depending on the applicable law
or agreement. For example, the EU guidelines require a min-
imum amount of 1,500 EUR,” while Germany’s treaties and
agreements with other countries require different amounts (for
example, in the case of Belgium, 760 EUR; in the case of the
Netherlands, 700 EUR; in the case of Norway, 1,022 EUR; in
the case of Austria, 255 EUR; and in the case of Sweden, 1,022
EUR). Generally, Germany will not request administrative as-
sistance if the outstanding tax due is less than 1,500 EUR.”’

B. Coordinated Tax Audits

The OECD and the European Union have sought to reduce
base erosion and profit shifting in a variety of different ways.
For example, both have imposed additional reporting require-
ments for MNEs, and both promote international cooperation
among tax authorities through the automatic exchange of tax
relevant information. Another mechanism employed to reduce
base erosion takes the form of coordinated tax audits, either in
the form of a “simultaneous audit/tax examination” or “joint
tax audit/multilateral control.”™ Coordinated tax audits are
generally completed within a few months.” Such audits allow

™7 Agreement between Germany and Finland on Legal Protection and Le-
gal Assistance in Tax Matters of September 25, 1935, Federal Tax Gazette
(BStBL.) I 1954, p. 404.

8 Agreement between Germany and Italy on Legal Protection and Legal
Assistance in Tax Matters of September 6, 1938, Federal Tax Gazette (BStB1.)
11957, p. 149.

™ Agreement between Germany and Austria on Legal Protection and Le-
gal Assistance in Tax Matters of October 4, 1954, Federal Tax Gazette (BStBl.)
11955, p. 434.

0 Agreement on the Cooperation of Tax Authorities in the Collection
of Tax Claims and the Disclosure of Documents between Germany and the
Netherlands of May 21, 1999, Federal Tax Gazette (BStBl.) I 2001, p. 66. See
Czakert, in: Schonfeld/Ditz, DBA, 2nd ed. 2019, Art. 27 OECD Model Tax
Treaty, no. 17.

3! Czakert, in: Schonfeld/Ditz, DBA, 2nd ed. 2019, Art. 27 OECD Model
Tax Treaty, no. 17.

72§18(3) EU Directive; §14(1) EUBeiTG.

7 Czakert, in: Schonfeld/Ditz, DBA, 2nd es. 2019, Art. 27 OECD Model
Treaty, no. 62.

**Cf. OECD, Joint Audit 2019 — Enhancing Tax Co-operation and Im-
proving Tax Certainty, p. 19 et seq., available at https://www.oecd-ilibrary.org/
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the tax authorities of one country to be involved in a tax audit
of another country. Roughly simplified both forms differentiate
as follows: while simultaneous audits only enable simultaneous
domestic audits, joint audits enable to conduct one audit with
authorizes the tax authorities to act abroad and not only within
its country.

Both the OECD and the European Union have developed
rules regarding coordinated tax audits. In the European Union,
simultaneous tax audits were initially authorized by EU Di-
rective 2011/16/EU, which was issued on February 25, 2011.
Germany implemented the Directive along with the EUAHIG
of June 26, 2013.7° In general, these rules govern tax audits
among EU Member States. Agreements with non-EU member
countries should rely on Art. 26 of the OECD Model Tax
Treaty, which notes that the competent authorities of two con-
tracting states can conduct simultaneous tax audits provided
they agree.”” While Art. 26 of the OECD Model Tax Treaty al-
lows representatives of one contracting state to attend tax au-
dits in the other contracting state, some countries prevent any
active participation that is within the scope of the rights granted
to tax officials of the other contracting state.” But, in its report,
the OECD still criticized joint tax audits by auditors of differ-
ent countries for lacking a clear legal basis.

Germany implemented its own regulations for coordinated
tax audits with foreign competent authorities in EU Member
States and other foreign countries in a Ministry of Finance cir-
cular dated January 9, 2017.” §12 of the EUAHIG was imple-
mented and only enabled simultaneous unilateral audits in sev-
eral countries in cross-border cases, but did not enable a true
“Joint Audit” conducted together by auditors of all involved
countries. However, with the amendment of the EU directive
of 2011 by March 2022 with the 2021 EU Directive 2021/514
on Administrative Cooperation (the “DAC 7-Directive”),” the
(political) consensus of the Member States was to enable a
more intense cooperation of all involved tax authorities. Final-
ly, the Member States are obliged to implement the EU Direc-
tive 2021/514 by December 31, 2024 and a respective legal ba-
sis for a true “Joint Audit.”” In Germany, in this respect, §12
of the EUAHIG (simultaneous audits) was amended and §12a
of the EUAHIG (joint audits) was implemented domestically
in order to include a legal basis for joint audits (Gemeinsame
Priifungen) in German law.”” Based on the implementing law,
Art. 35(4) of the German Growth Opportunities Act (Wachs-
tumschancengesetz) the amended §12 and the new §12a of the
EUAHIG are applicable as of January 1, 2024 with retroactive

docserver/17bfa30d-en.pdf?expires=1732091326&id=id&accname=guest&
checksum=037B9A36D9IDAS3E60326E74B6C921FAD.

7 Hendricks, in: Wassermeyer/Baumhoff/Ditz, Verrechnungspreise inter-
national verbundener Unternehmen, 2nd ed. 2022, no. 9.40 et seq.

™ Federal Law Gazette (BGBL.) I 2013, p. 1809.

"7Ministry of Finance, Circular of January 9, 2017, Federal Tax Gazette I
(BStBI. I) 2017, p. 89, no. 2.1.2.

8 OECD, Commentary to Art. 26 OECD Model Tax Treaty, no. 9.

9 Ministry of Finance, Circular of January 9, 2017, Federal Tax Gazette
1 (BStBI. I) 2017, p. 89.

" Abl. EU L 104/1 of March 25, 2021, available at https://eur-lex.eu-
ropa.eu/legal-content/EN/TXT/?uri=CELEX%3A32021L0514.

8! See Art. 2(2) EU Directive 2021/514.

72 See Qertel, in: Hruschka/Peters/von Freeden, Steuerliche Betriebsprii-
fung, 2022, no. 7.246.
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effect. Furthermore, in 2022 Germany implemented the DAC
7-Directive with the Act on the Reporting Obligation and the
Automatic Exchange of Information in Tax Matters by Report-
ing Platform Operators (so-called “Platform Tax Transparen-
cy Act,” in German “Plattformen-Steuertransparenzgesetz’ or
“PStTG”). The German Platform Tax Transparency Act was
agreed upon on December 20, 2022, promulgated on Decem-
ber 28, 2022, and is applicable as of January 1, 2023% As of
February 2, 2023, a circular of the German Ministry of Finance
was published specifying application issues.*
As of January 1, 2024 the following rules are applicable:

* §12(1) of the EUAHIG authorizes the German competent
authorities to perform simultaneous tax audits with tax au-
thorities of other Member States and to exchange relevant
information with foreign tax authorities. Under §12(1) of
the EUAHIG, each competent authority disposes over its
own audit team and are only authorized for audit measures
in its own country, but the tax auditors of one country are
allowed to actively participate in tax audits in another EU
Member State in the presence of domestic auditors, i.e.
abroad they only have observer status. Therefore, §12(1)
and (4) of the EUAHIG are not enabling one Joint Audit,
but only simultaneous domestic audits in each country
as well as the presence of foreign auditors in the audit
abroad.”” Furthermore, § 12(3) of the EUAHIG obliges to
name a responsible auditor. According to §12(5) of the
EUAHIG, the taxpayer being subject of the audit has to be
informed about a rejection of a simultaneous audit; §12(6)
of the EUAHIG grants further information rights to the
taxpayer. Information resulting from these simultaneous
audits will be exchanged immediately, provided the infor-
mation is likely to be of material importance for taxation
in the other state.”” According to §12(7) of the EUAHIG,
a hearing of domestic parties prior to the transmission of
information in the context of a simultaneous audit, in de-
viation from §117(4) sentence 3 of the FCG, is no longer
required. As a result, the legal conclusions are drawn sep-
arately in each case as the objective of the simultaneous
only concerns the exchange of information according to §
12(2) of the EUAHIG.

* By contrast, §12a(1) of the EUAHIG authorizes German
tax authorities to conduct a joint audit whose objective
concerns reaching a joint understanding between the states
on the relevant facts and the legal consequences of the au-
dit matter.

0 §12a(1) of the EUAHIG provides in detail that the
central liaison office (“zentrales Verbindungsbiiro”)
can request one or more Member States to carry out a
joint request with one or more Member States to con-
duct a joint audit according to §12a(1) sentence 1 of the
EUAHIG. The central liaison office may also accept a
request from another Member State or of several oth-

73 Federal Law Gazette (BGB1.) I 2022, p. 2730.

" Ministry of Finance, Circular of February 2, 2023, IV B 6-S 1316/21/
10019:025, Federal Tax Gazette (BStB1.) 1 2023, p. 241.

%810(3) of the EUAHIG.

766 Ministry of Finance, Circular of January 9, 2017, no. 2.2.1; §1, §4, §6,
§8, §12 EUAHIG.
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er Member States to carry out a joint audit according to
§12a(1) sentence 2 of the EUAHIG. A joint audit may
also be carried out if a simultaneous audit in relation to
the same person on identical or different facts is already
being carried out (§12a(1) sentence 3 of the EUAHIG).

o §12a(2) sentence 1 of the EUAHIG defines a joint au-
dit. Overall, the requirements are identical to those of
a simultaneous audit. But, while a simultaneous audit
aims at the pure exchange of information of the audits,
a Joint Audit strives for finding a mutual agreement on
the facts and circumstances that are the subject of the
official investigations (§12a(2) sentence 2 of the EU-
AHiG)

o Coordination is carried out by the central liaison of-
fices according to §12a(2) sentence 2 of the EUAHIG.

oIn §12a(3) of the EUAHIG, the auditors are urged to
conclude an agreement on the details of the conduction
of the joint audit, which will at least determine the deci-
sive working language.

o §12a(4) of the EUAHIG stipulates the following: (i)
the auditors is to endeavor to reach an agreement (sen-
tence 1), (i) the documentation of the results of the
Joint Audit in an audit report (sentence 2), (iii) the im-
plementation of the factual and legal findings (sentence
3) and (iv) the presentation of evidence (sentence 4).

0 The domestic person concerned to whom the Joint
Audit relates must be informed of the result of the audit
upon 60 days of the finalization of the audit report
(§12a(5) sentence 1 EUAHIG).

In the past, regardless of the discussions relating to the le-
gal basis of simultaneous or joint audits, Germany has general-
ly allowed the tax audit process to go forward and some Ger-
man courts have made decisions that may affect the way infor-
mation is exchanged in the context of a tax audit. For example,
in September 2015, the local tax court of Cologne by order, pre-
vented the BZSt from participating in a coordinated exchange
of information with Canada, the United Kingdom, France, Aus-
tralia, and Japan. The purpose of the exchange was to gather
data on certain digital companies, with a view to developing
more effective policies to combat their BEPS strategies. The
court ultimately ruled that the exchange came into conflict with
German tax secrecy laws, noting that the exchange was only al-
lowed to the extent it complied with the relevant tax treaty or
the EU Mutual Assistance Directive and that the information
sought was not relevant to enforcing any applicable tax laws.’”

However, in a more recent decision, on May 23, 2017, the
same court denied a taxpayer’s request for a preliminary in-
junction sought on the basis of a potential violation of tax se-
crecy laws.” The court held that requests for the exchange of
information between the German competent authority and the
competent authority of another EU Member State were justified
prior to a simultaneous tax audit. The exchange of information
was necessary to assess the extent of profit shifting by a multi-

T ocal tax court of Cologne, September 7, 2015, 2 V 1375/15. See also
https://www.lexology.com/library/detail.aspx?g=128e3436-43e8-4272-a64c-
cc04af0d6{9c.

" Local tax court of Cologne, May 23, 2017 — 2 V 2498/16.
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national firm with a subsidiary in Hong Kong. The court further
ruled that bilateral simultaneous agreements do not need the
taxpayer’s approval. Given that the local tax court of Cologne
did not permit an appeal to the Federal Fiscal Court, similar
decisions were to be expected in comparable future cases.””
In two subsequent decisions, the local tax court of Cologne
again denied taxpayers’ requests for preliminary injunctions.
The court affirmed the opinion that the necessity of an ex-
change of information must be evaluated from an ex-ante per-
spective, meaning that the German Competent Authority docu-
mentation of the requested information is relevant for German
tax purposes.”” This was confirmed in the latest decision by the
local tax court of Cologne on December 28, 2020.”"

According to the BZSt, the number of taxpayer requests
for coordinated information exchanges is increasing, even
though the taxpayer is not legally entitled to participate in an
information exchange.”” The increasing number of requests is
probably attributable to the fact that coordinated information
exchanges took an average of 290 days by 2018"” and more re-
cently between 12 to 18 months, while MAPs and court cases
can take much longer.

C. International Compliance Assurance Program (ICAP)
and Related International Risk Assessment Programs

1. Overview of ICAP

The International Compliance Assurance Program
(“ICAP”) is a voluntary risk assessment and assurance program
by the Forum on Tax Administration (“FTA”) of the OECD
to facilitate open and cooperative engagements between MNEs
willing to engage actively and transparently, and tax authorities
in their local jurisdictions. It is sometimes referred to as an
“APA light.””* ICAP facilitates the effective use of transfer
pricing documentation, including CbC Reports, and thereby in-
creases tax certainty of MNEs with respect to certain activities
and transactions. In the long run, ICAP intends to reduce the
resource burden on both MNESs and the tax authorities and re-
duce the number of tax disputes requiring a resolution through
a MAP.”?

The first ICAP pilot was launched in January 2018. Eight
tax administrations including Australia, Canada, Italy, Japan,
the Netherlands, Spain, the United Kingdom, and the United
States, and a number of MNEs headquartered in these jurisdic-
tions participated in the ICAP pilot. Germany did not partici-
pate in the pilot project due to legal concerns.”® ICAP 2.0, an
updated version of the ICAP pilot which includes the experi-

7 Schiffkes/Fechner/Schreiber, Der Betrieb 2017, p. 1668 (1672).

"L ocal tax court of Cologne, October 20, 2017,2 V 1055/17 and tax court
of Cologne, February 23, 2018, 2 V 814/17.

" Local tax court of Cologne, December 28, 2020, 2 V 1217/20.

"2 Schiffkes/Fechner/Schreiber, Der Betrieb 2018, p- 1624 (1630).

77 Schiffkes/Fechner/Schreiber, Der Betrieb 2018, p. 1624 (1630).

™ See Heidecke/Liilf/Panchenko, Internationale Wirtschaftsbriefe 2018, p.
284 (287).

5 See OECD, Forum on Tax Administration, International Compliance
Assurance Program, Handbook, available at https://www.oecd.org/tax/forum-
on-tax-administration/publications-and-products/international-compliance-as-
surance-programme-handbook-for-tax-administrations-and-mne-groups.pdf.

"%See Federal Government of Germany of August 16, 2018, Official
Record (Bundestag Drucksache) no. 19/3842.
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ence and feedback of the tax authorities and MNEs from the
first round, was announced at the OECD Forum on Tax Ad-
ministration Plenary held in Santiago, Chile, in March 2019.
For ICAP 2.0, 19 tax administrations (including tax authorities
from Austria, Belgium, Denmark, Finland, Germany, Ireland,
Luxembourg, Norway, and Poland) joined the project.””” Since
2021, the OECD no longer differentiates between ICAP and
ICAP 2.0 and offers to file submissions of MNEs to participate
in ICAP on a regular basis (i.e. two times a year as of 31 March
and 30 September). Moving forward, the program has enabled
not-yet participating countries to join the program by provid-
ing several application dates (latest published application dates:
September 30, 2024, March 31, 2025 and September 30, 2025).
Future deadlines will be released in due course. Therefore, par-
ticipating countries’ are now listed together without differenti-
ation of the beginning of the ICAP program in their respective
country. The following 23 countries are currently listed as par-
ticipating countries; Russia left the program in 2022:

1. Argentina
. Australia
. Austria

. Belgium

. Canada

. Chile

. Colombia
. Denmark
. Finland

. France

O 00 39 O U B~ W DN

,_.,_.
- O

. Germany

—_
[\

. Ireland

—_
W

. Italy

—_
~

. Japan

—_
9]

. Luxembourg

. The Netherlands
. Norway

. Poland

. Portugal

[ S S T
S O 0 9 A

. Singapore

[\
—_

. Spain
. The United Kingdom
. The United States

NN
[SSIE ]

7 See https://www.oecd.org/content/dam/oecd/en/about/programmes/
icap/icap-statistics-january-2024.pdf.
778 See https://www.oecd.org/en/about/programmes/icap.html.
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2. Process and Timeframe of the ICAP Risk
Assessment 7 See OECD, Forum on Tax Administration, International Compliance
. . . Assurance Program, Handbook, available at https://web-archive.oecd.org/tax/
The following Chal;tmprOVldeS an overview of the process forum-on-tax-administration/publications-and-products/international-compli-
and timeframe of ICAP. ance-assurance-programme-handbook-for-tax-administrations-and-mne-
groups.pdf, Annex A.
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The stages are described in more detail below.
a. Stage I: Selection

An MNE may indicate its interest in participating in the
ICAP to the tax authorities in the jurisdiction of its ultimate
parent entity or may be asked by its tax authorities to partic-
ipate in the program. These tax authorities are considered as
(potential) lead tax authorities according to the ICAP program.
This stage is typically initiated by the respective MNE group
submitting a selection documentation package — correspond-
ing to Chapter 6 of the ICAP handbook™ — to the (poten-
tial) lead tax administration. This documentation package in-
cludes items that an MNE group typically already possesses
(e.g., most recent CbC report and master file) and/or a com-
pleted standard ICAP template provided by the lead tax admin-
istration. The OECD website continuously provides informa-
tion about respective deadlines for the submission of such doc-
umentation packages to participating tax administrations.

Therefore, this initial selection stage predominantly serves
two functions. First, it provides a simple and cost-effective way
for the interested MNE, if the tax authorities concerned are
generally able and willing to take part in their I[CAP risk assess-
ment. Second, it offers an opportunity for the tax authorities
concerned to review the MNE group’s transactions at a high
level regarding the covered risks and determine whether any
risks should be excluded from the scope of the ICAP risk as-
sessment. The target time limit for the selection stage is four to
eight weeks from receipt of the selection documentation pack-
age.

If the potential lead tax authorities are willing to act as
the lead tax administration, they will review the selection doc-
umentation package for completeness and then generally pro-
vide the documentation package to other tax authorities partic-
ipating in the ICAP of the countries where the applying MNE
group has constituent entities. In order to determine the par-
ticipation of the respective tax authorities in the MNE group’s
ICAP risk assessment, multilateral calls are held between the
respective competent authorities. The concerned tax authorities
also decide on any transactions that should be excluded from
the scope of that risk assessment (e.g., due to the coverage
by an effective APA). The outcomes of these alignments of
the concerned tax authorities are communicated to the MNE
group, which decides whether it wishes to proceed to the risk
assessment stage with the tax authorities willing to participate
and under the communicated scope. The MNE can then decide
whether it wishes to proceed to the risk assessment stage with
the agreed scope and terms of its ICAP risk assessment.

If all parties agree on the participation of the MNE group
in the ICAP process, the covered transactions included in the
ICAP risk assessment, the target timeframe for the risk assess-
ment stage and any changes that are required to the standard
main documentation package can be agreed upon within this
scope.

" See OECD, Forum on Tax Administration, International Compliance
Assurance  Program, Handbook, p. 36 et seq., available at
https://www.oecd.org/tax/forum-on-tax-administration/publications-and-prod-
ucts/international-compliance-assurance-programme-handbook-for-tax-ad-
ministrations-and-mne-groups.pdf.
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b. Stage II: Risk Assessment

The risk assessment stage involves a multilateral risk as-
sessment and assurance of the covered risks by the covered tax
administrations. This stage begins with the submission of the
main documentation package by the MNE. In most cases, the
risk assessment stage includes at least one multilateral call or
meeting between the MNE and the tax administrations. The tax
authorities discuss their findings until each tax authority finds
that the covered risks pose a low risk, or determines that such a
finding is not possible.

Where, as a result of a risk assessment, one or more cov-
ered tax authorities conclude that a covered transaction requires
a further compliance review, the MNE may be approached and
asked to consider entering an optional issue resolution process,
during which an agreement is sought with the MNE on the
tax treatment of one or more covered transactions, including
whether any tax adjustments are needed.

The target time frame for the risk assessment stage (in-
cluding issue resolution, if needed) varies, but should be less
than 20 weeks.

c. Stage IlI: Outcomes

In the “outcomes stage,” the MNE receives a completion
letter from the lead tax administration, informing the MNE
that the ICAP risk assessment and assurance process have been
completed. The MNE also receives an outcome letter from each
covered tax administration, explaining the results of the tax
administration’s risk assessment and assurance of the covered
risks for the covered periods. The design, content, and word-
ing of each outcome letter may vary depending on the legal re-
quirements of each jurisdiction.

Where covered tax authorities are not able to conclude that
a covered risk is low risk or are not able to reach a conclu-
sion with respect to a covered risk, this is reflected in the out-
come letter. In such a case, any understanding and information
gained during the ICAP process should facilitate any future do-
mestic or multilateral action taken.

3. ICAP Statistics

As of October 2023, 20 ICAP cases have been completed,
including those within the two pilots, with others ongoing. The
average time taken from the start of an ICAP process to the is-
suing of risk assessment outcomes to an MNE group was about
1.25 years (about 65 weeks). The maximum target time frame
of 52 weeks described in the ICAP handbook was not met, in
part due to the impact of Covid-19 on the second pilot. The se-
lection stage in ICAP lasted for an average of 10.4 weeks; the
risk assessment stage 42.4 weeks (including issue resolution,
where relevant) and the outcomes stage 8.3 weeks.™'

For 40% of MNE groups, all the main risk areas covered
were considered low-risk by all tax administrations that includ-
ed them in the scope of the risk assessment. 80% of MNE
groups received either low-risk outcomes in all of the main
covered risk areas, or a mix of low-risk and not low-risk out-
comes in just one or two of these risk areas. The risk area

! See https://www.oecd.org/content/dam/oecd/en/about/programmes/
icap/icap-statistics-january-2024.pdf, p. 20.
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that received the highest proportion of low-risk outcomes was
permanent establishments (considered low-risk in 95% of in-
stances where the topic was included in the scope of a tax ad-
ministration’s risk assessment), followed by tangible property
(90%), intragroup services (88%), financing (76%) and intan-

gible property (75%). The ICAP risk assessment outcomes by

core risk areas may be summarized as follows:”®

8 See https://www.oecd.org/content/dam/oecd/en/about/programmes/
icap/icap-statistics-january-2024.pdf, p. 15.

Summary of ICAP risk assessment outcomes

by core risk area
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In 32% of cases, issue resolution such as transfer pricing
adjustment and corresponding adjustment during ICAP was ap-
plied to one or more issues identified in the risk assessment. Al-
ternatively issue resolution within ICAP was prevented by un-
dertaking the issue resolution outside ICAP and requesting for
a BAPA or MAPA in order to reach tax certainty for this issue.
Overall, in approximately one third of cases, at least one issue
identified during a risk assessment was addressed and resolved
within the ICAP process, avoiding an audit and a MAP.”®

4. Benetits of ICAP

ICAP facilitates multilateral engagements between MNEs
and their local tax administrations, providing the following

benefits:"*

* Fully informed and targeted use of CbC Reports and oth-
er information held for risk assessment: ICAP facilitates
multilateral engagements between MNEs and their local
tax authorities to help tax authorities gain a better under-
standing of the MNESs’ cross-border activities and to align
their interpretation of the transactions under review with
the other tax authorities involved. This should help tax
authorities to reach an early decision about the level of
an MNE’s tax risk and to improve their understanding of
MNE:s with similar transactions in multiple jurisdictions.

¢ An efficient use of resources: Tax administrations dis-
cuss the information provided by an MNE for its ICAP
risk assessment, share their findings with each other, and

™ See https://www.oecd.org/content/dam/oecd/en/about/programmes/
icap/icap-statistics-january-2024.pdf, p. 16.

% See OECD, Forum on Tax Administration, International Compliance
Assurance Program, Handbook, p. 7 et seq., available at https://www.oecd.org/
tax/forum-on-tax-administration/publications-and-products/international-com-
pliance-assurance-programme-handbook-for-tax-administrations-and-mne-
groups.pdf.
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coordinate any follow-up questions. An MNE can thus en-
gage with several tax authorities simultaneously.

* A faster, clearer route to multilateral tax certainty: The
ICAP is a managed process with clear and agreed time-
frames. Working multilaterally, tax authorities gain a com-
prehensive picture of an MNE’s cross-border activities and
can be assured either that the tax position is satisfactory or
that any tax risk has been identified. As any identified tax
risk is communicated to the MNE at an early stage, it can
use the insights from the ICAP more broadly in managing
its affairs across its global operations.

« Cooperative relationships between MNEs and tax admin-
istrations: The ICAP includes a commitment by MNEs and
tax authorities to work together through the ICAP risk as-
sessment and assurance process in a transparent, open, and
cooperative manner, which develops into a relationship of
mutual trust.

* Fewer disputes entering into an MAP: Mechanisms for
a more cooperative and collaborative risk assessment and
assurance of MNEs should help tax authorities to discuss
their perception and treatment of transactions with other
tax authorities at a risk assessment stage. This can help
tax authorities to align their interpretation and treatment of
transactions, reducing the number of tax disputes that re-
quire a resolution through a MAP.

5. Comparison of ICAP, BAPAs or MAPAs and MAPs

ICAP, BAPAs or MAPAs and MAPs provide certainty to
an MNE, but each with a different focus. The specific advan-
tages are summarized by the OECD as follows:™

™ See  https://www.oecd.org/content/dam/oecd/en/about/programmes/
icap/icap-statistics-january-2024.pdf, p. 27.
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* ICAP provides an opportunity for tax administrations to
identify low-risk transactions relatively quickly across the
five core risk areas, and other risk areas agreed between
the MNE and participating tax administrations, and allows
an MNE to focus limited resources on higher-risk transac-
tions, for example by requesting a MAPA or BAPA;

* BAPAs or MAPAs provide a high degree of legal cer-
tainty over complex transactions where a low-risk out-
come may not be achievable through ICAP;

* MAPs are generally the only bilateral or multilateral tool
to resolve existing disputes and to relieve double taxation
that has already arisen;

* An efficient framework for tax certainty does not view
these tools as substitutes for one another, but as comple-
mentary measures to be used as appropriate by an MNE
wishing to control its overall transfer pricing risk profile.

ICAP is only implemented in 43% (23 of 53) Forum on
Tax Administration member tax administrations, while BAPA
or MAPA programs are available in 83% (44) member tax ad-
ministrations and MAP to resolve disputes is available in 100%
(53) member tax administrations.”®

A BAPA or MAPA or an audit followed by MAP leads
to more legal certainty. But a BAPA or MAPA or a MAP
are more time-consuming compared to ICAP. Furthermore, the
scope of ICAP is typically a wide multilateral initiative to re-
view a broad range of intercompany transactions and perma-
nent establishment risks and not only focusing on a narrower
range of transactions and jurisdictions as in a BAPA or MAPA
or a MAP.Y

6. International Risk Assessment Initiatives of the
European Union

Meanwhile, comparable international risk assessment ini-
tiatives are currently developed at the EU level. The European
Trust and Cooperation Approach (ETACA) is to be established
as a comparable procedure at EU level and will focus on MNE
transactions as well.”™ A pilot project has been installed since
2022, in which Germany ist participating.™

In addition to that the EU level goes a atep further and
started an initiative for creating a corresponding program for
SMEs with the so-called Cross-Border Dialogue (CBD) relat-
ing to questions regarding the allocation of profits to permanent
establishments, transfer pricing issues or cross-border losses.”

78 See https://www.oecd.org/content/dam/oecd/en/about/programmes/
icap/icap-statistics-january-2024.pdf, p. 25.

™ See https://www.oecd.org/content/dam/oecd/en/about/programmes/
icap/icap-statistics-january-2024.pdf, p. 24.

™8 Cf. European Commission, European Trust and Cooperation Approach
— ETACA Pilot Project for MNEs. Cf. also Hendricks/Kern, Internationales
Steuerrecht 2024, p. 795 (800).

™ Cf. Gmoser, NWB Internationales Steuer- und Wirtschaftsrecht (IWB)
2022, p. 143 (150); Andree/Heider, Internationale Steuer-Rundschau 2023, p.
411 (412).

" Cf. for further details Ismer in DStJG, Bd. 45 (2023), p. 89 (101 et seq.);
Andree/Heider Internationale Steuer-Rundschau 2023, p. 411 (412); Hen-
dricks/Kern, Internationales Steuerrecht 2024, p. 795 (801).
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7. International Risk Assessment in Germany

In the past, the provisions of the Fiscal Code of Germany
did not include a legal basis for the conduction of ICAP in
Germany. Therefore, several provisions of the Fiscal Code of
Germany as well as the provisions regarding the cross-border
administrative cooperation, in particular the international ex-
change of information, constituted the legal basis for the par-
ticipation in the ICAP process in Germany. Meanwhile, the
German Act to Strengthen Growth Opportunities, Investments
and Innovation as well as Tax Simplification and Tax Fairness
(Wachstumschancengesetz) of March 27, 2024, introduced, a
new §89b of the FCG on international risk assessment proce-
dures in Germany.”"

§89b(1) of the FCG confirms that the aim of a risk assess-
ment is to arrive at a preliminary evaluation of risks through a
targeted and structured approach. Detailed checks of support-
ing documents are not part of the assessment. Such a risk as-
sessment aims at excluding low risk matters out of a subsequent
tax audit. §89(2) of the FCG provides that ICAP is a joint as-
sessment of tax risks of already realized situations with one or
more states or territories in a procedure based on cooperation
and transparency. It is the responsibility of the taxpayer to pro-
vide the necessary information and documents.

According to §89b(3) sentence 1 of the FCG, the initiation
of an ICAP procedure can be requested by the taxpayer towards
the local tax office if the parent company with obligation to file
CbCR according to §138a of the FCG is headquartered in Ger-
many or if a controlling company of a multinational group for
which master file is required according to §90(3) sentence 3 of
the FCG is headquartered in Germany. If there are several com-
panies, the company that manages the entire domestic part of
the group of companies is decisive according to §89b(7) sen-
tence 3 of the FCG.””

Alternatively, another state can encourage the initiation of
the procedure.

In the application, the taxable person authorized to submit
the application must

1. enclose all documents required to check whether the re-
spective international risk assessment procedure is applic-
able,

2. ensure to fulfill all cooperation obligations including the
obligations of the respective international risk assessment
procedure,

3. give consent for the disclosure and exchange of personal
and company-related data within the framework of the in-
ternational risk assessment procedure in accordance with
the respective international and national procedural princi-
ples; as well as give consent pursuant to Section 87a (1)
sentence 3 second half-sentence of the FCG with regard

"ICf. Federal Law Gazette (BGBL.) I 2024, No. 108. See also Federal
Government of Germany, Official Record (Bundestag Drucksache), no. 20/
8628, p. 145 et seq.

"21f there is no such company, the Federal Central Tax Office (BZSt) must
inform all tax offices concerned and work towards reaching an agreement on
the responsibility for carrying out the international risk assessment procedure
according to §89b(7) sentence 4 FCG.
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to company-related data for all affected companies in the
group of companies, and

4. ensure that the technical infrastructure required for the
procedure is made available to all participating domestic
and foreign tax authorities in compliance with the statutory
provisions on data protection and information security in
the processing of personal data, unless a suitable technical
infrastructure is provided by these tax authorities.

If ICAP is initiated abroad, the controlling company of a
multinational group headquartered abroad must also consent to
the disclosure requirements as described under point 3, above.

An international risk assessment procedure should only be
open to taxpayers for whom it is expected that the requested
procedure can be completed promptly, cooperatively, econom-
ically and with a successful risk assessment according to
§89b(4) sentence 1 of the FCG; i.e. if a potential non-compli-
ance is indicated, §89b(4) sentences 2 to 4 of the FCG exclude
the conduct of the ICAP. Non-compliance is likely not to be
given according to §89b(4) sentence 2 of the FCG:

* in cases of non-cooperation,

« if the leading company within the meaning of paragraph
7 sentence 3 does not agree to fulfill the additional oblig-
ations for the procedure and to provide the technical infra-
structure necessary for the procedure for all participating
tax authorities,

« if the principle of administrative efficiency is not upheld,

«if it is unlikely to reach an agreed risk assessment with
the competent authority of the other state or territory, or

« if not enough states or territories participate in an interna-

tional risk assessment procedure or the economic activity

of domestic companies in the states wishing to participate

is insignificant.

Non-compliance due to non-cooperation is estimated ac-
cording to §89b(4) sentence 2 no. 1, sentence 3 and sentence 4
nos. 1 to 3 of the FCG if

* the tax obligations to cooperate were culpably not ful-
filled, not sufficiently fulfilled or not fulfilled on time, or

e tax cooperation obligations were not timely submitted
within the last three to five years (i.e. tax returns, the
CbCR or the master file), fines for delay in cooperation
(§200a(2) FCG) or other penalties were charged (§162(4)
or (4a) of the FCQG), a surcharge under Section 162 (4) or
(4a) of the AO or the taxpayer or his representatives (§34
or §79 of the FCG) were committed a tax offence con-
firmed by a binding judgment.

The taxpayer must be informed about an initiation of the
procedure as well about a rejection according to §89b(5) sen-
tence 1 of the FCG. As a rule, a risk assessment procedure is
concluded by preparing and sending a risk assessment report
according to §89b(5) sentence 2 and (6) of the FCG. But
§89b(5) sentence 3 of the FCG clarifies that taxpayers as well
as tax administrations can terminate the procedure at any time.

The Federal Central Tax Office (BZSt) must be informed
immediately of the receipt of an application for an international
risk assessment procedure according to §89b(7) sentence 1 of
the FCG. If the BZSt receives a suggestion for an internation-
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al risk assessment procedure from another state or territory, it
informs the tax office responsible for taxing the company ac-
cording to the income that is to be involved in the procedure ac-
cording to §89b(7) sentence 2 of the FCG. The BZSt shall de-
cide on the implementation of an international risk assessment
procedure in agreement with the competent supreme state tax
authority. The BZSt shall be responsible in particular for co-
ordinating the international risk assessment procedure and for
carrying out intergovernmental administrative assistance. The
risk assessment and its implementation shall be carried out by
the locally competent tax authority with the cooperation, and in
coordination with the BZSt.

Based on the outcome letters issued by the German tax au-
thorities under the ICAP procedure, relief from tax audits can
be achieved. Based on §89b(1) of the FCG, the local tax office
has the respective discretionary power.

The BZSt has not yet amended the website, i.e. the alterna-
tions due to the introduction of §89b FCG are — unfortunately
— not reflected there currently.”

The belated formal procedural implementation of ICAP
through §89a of the FCG offers globally active groups the op-
portunity for faster legal and tax planning certainty for cross-
border income taxes.”* Access to these procedures is widened
based on §89b FCG compared to the situation under ICAP 2.0
without a formal legal base.”” This is reflected by the formal ap-
plication right granted by §89b(3) sentence 1 of the FCG which
can be subject to judicial review in case of a rejection. This
reduces the phenomenon that occurred with ICAP 2.0 that —
according to reports, some interested German groups were de-
nied access by their own federal state without reasoning.”® The
aim to accelerate and modernize the taxation procedure is also
demonstrated by §89b of the FCG.

Since the launch of ICAP 2.0 in 2019, it is publicly known
that Germany acted in four cases as the lead tax administra-
tion’”” and in four other cases as a covered tax administration.
The ICAP program involves the participation of different de-
partments of the German tax authorities (the Ministry of Fi-
nance as leading authority, local tax authorities of the federal
states involved, and the Joint Audit Department of the Federal
Central Tax Office (BZSt) for the purposes of collecting the in-
formation for organizational matters, and tax auditors from the
federal states, as well as the BZSt’s federal auditors).”

The ICAP pilot cases were initiated in 2019. Due to the
COVID-19 pandemic, the processes mostly lasted longer than

™ See  https://www.bzst.de/DE/Unternehmen/Aussenpruefungen/ICAP/
icap_node.html#js-toc-entry2.

" Kowallik, Der Konzern 2024, p. 304 (306).

™ See Kowallik, Der Betrieb 2023 p. 2343 (2344).

™ See Kowallik, Der Betrieb 2020, p. 412 (415).

™ For MNE groups headquartered in Germany, tax authorities from the
federal states Baden-Wiirttemberg, Hesse, North Rhine-Westphalia, and
Rhineland-Palatinate were involved as the lead tax administrations. If Germany
was involved as a covered tax administration, this concerned MNE groups
from Baden-Wiirttemberg, Bavaria, and Hamburg. See Belau, ICAP — In
der Mache, December 22, 2021, available at https://www.juve-steuermarkt.de/
branche/in-der-mache/.

" See Belau, ICAP — In der Mache, December 22, 2021, available at
https://www .juve-steuermarkt.de/branche/in-der-mache;/.
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Detailed Analysis

VII.C.7.

intended by the timeline proposed’ and/or were complicated.*”
For example, the MNE group Boehringer Ingelheim success-
fully finished the ICAP process and expects to have tax certain-
ty for at least, the next four years. There will be no adjustments

™ See Interview with Malte Fidler, Head of Transfer Pricing of Boehringer
Ingelheim of February 3, 2021, available at https://dastaxquartett.podigee.io/
4-international-compliance-assurance-programme-icap.

80 gee Belau, Interview with Thomas Eisgruber vom Bundesfinanzmin-
isterium “Die BP ist in Coronazeiten nicht systemrelevant!,” April 2, 2020,
available at https://www.juve-steuermarkt.de/branche/thomas-eisgruber-vom-
bundesfinanzministerium-die-bp-ist-in-coronazeiten-nicht-systemrelevant/.
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in the context of its intercompany transactions affected from
ICAP in tax audits, and disputes demanding national or inter-
national dispute settlement proceedings should also be avoid-
ed.*" According to reports, other participating German compa-
nies are Merck and SAP.*” Further involved companies were
not yet released.

80! See Interview with Malte Fidler, Head of Transfer Pricing of Boehringer
Ingelheim of February 3, 2021, available at https://dastaxquartett.podigee.io/
4-international-compliance-assurance-programme-icap.

%02 See Belau, ICAP — In der Mache, December 22, 2021, available at
https://www juve-steuermarkt.de/branche/in-der-mache/.
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