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TAX MANAGEMENT

PORTFOLIOS™

U.S. INCOME

Information Reporting to U.S. Persons — Payments
Subject to Backup Withholding

PORTFOLIO DESCRIPTION

Tax Management Portfolio, Information Reporting to U.S. Persons — Payments Sub-
ject to Backup Withholding, No. 643-2nd, discusses the requirements relative to backup
withholding as required under §3406 and the types of payments that may be subject
to the imposition of this tax. Backup withholding is imposed on certain reportable pay-
ments when a payee or recipient fails to provide a taxpayer identification number or the
appropriate documentation. The Portfolio describes the timing as to when withholding is
required, the process to remit the tax to the IRS, and the reporting required at year end.

The Portfolio discusses the various types of payments that may be subject to backup
withholding, including interest, original issue discount (OID), dividends, broker proceeds,
and miscellaneous payments. It addresses special reporting issues such as REMICs,
REITs, and WHFITs, and the reporting requirements applicable at year end for payments
subject to backup withholding that are reportable on Forms 1099 to payees or recipients
and the IRS. The Portfolio also focuses on the penalties that may be imposed due to
failures to correctly prepare information returns and report to recipients and the IRS.

This Portfolio may be cited as Kassem, 643-2nd T.M., Information Reporting to U.S.
Persons — Payments Subject to Backup Withholding.

This Bloomberg Tax Portfolio is not intended to provide legal, accounting, or tax advice for any purpose
and does not apply to any particular person or factual situation. Neither the author nor the publisher as-
sumes responsibility for the reader’s reliance on information or opinions expressed in it, and the reader is
encouraged to verify all items by reviewing the original sources.
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DETAILED ANALYSIS

I. Overview

In 1982, Congress passed the 1982 Tax Equity and Fiscal
Responsibility Act (TEFRA)' that required payors to withhold
20% from certain reportable payments when payees failed to
provide the appropriate documentation as required under
§3406.” TEFRA also included provisions that required 10%
withholding on payments of interest and dividends. These pro-
visions were repealed in 1983 before the effective date of the
Act, and replaced by a new backup withholding regime.

Backup withholding is a tax that is imposed as a conse-
quence of a payee’s failure to provide appropriate documenta-
tion as requested by a payor, or the payee’s failure to pay tax-
es owed to the Treasury. Taxes withheld are reported on var-
ious Forms 1099 and may be taken as a credit on the payee’s
tax return. To avoid the imposition of this tax, payees must be
diligent in providing valid documentation to payers who will
use the information received from payees to file information re-
turns with the IRS.

Since 1982, information reporting has continued to evolve
and become more complex. Congress seeks to use information
reporting as a source of revenue to offset budget deficits as ev-
idenced by the inclusion of certain new information reporting
requirements in tax legislation. Additional new Forms 1099 are
created every year as Treasury and the IRS strive to capture

'Pub. L. No. 97-248.

2Unless otherwise indicated, all section references herein are to the Inter-
nal Revenue Code of 1986, as amended, and to the regulations promulgated
thereunder.
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an increasing number of transactions in their efforts to improve
compliance. Information reporting generally provides a strong
incentive to taxpayers to include payments in their personal tax
returns and thus avoid noncompliance issues with the IRS. Pay-
ments not reportable on Forms 1099 tend to be ignored by tax-
payers and thus escape taxation.

Congress continues to encourage information reporting,
mandating a supplemental platform for completing, filing, and
distributing Forms 1099 through secure electronic means made
available through the Treasury.’ Pursuant to the mandate in the
Taxpayer First Act, the IRS launched the Information Returns
Intake System (IRIS), allowing taxpayers to electronically file
Forms 1099.* IRIS provides taxpayers with IRS resources and
guidance and allows them to prepare, file, and distribute Forms
1099 and create and maintain tax records.

The information contained in this Portfolio describes the
various types of payments subject to reporting and backup
withholding, the appropriate procedures for reporting at year-
end, as well as the process to facilitate backup withholding.

Payments reportable on Form 1098 and on Form 1099 that
are not subject to backup withholding under §3406 are dis-
cussed in 644 T.M., Reportable Payments and Transactions Not
Subject to Backup Withholding.

? See Taxpayer First Act, Pub. L. No. 116-25, §2102.
*IRS News Release IR-2023-14 (Jan. 25, 2023).
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Il.  Backup Withholding

A. In General

Under §3406 a payor must withhold 24% of a reportable
payment if the payee or recipient has failed to provide a tax-
payer identification number (TIN), or the payor has been noti-
fied by the IRS or a broker that the TIN provided by the payee
is incorrect.” If the reportable payment is interest or dividends,
the payor is also required to withhold if notified by the IRS that
the payee has underreported interest or dividends on their tax
return, or the payee fails to certify that they are not subject to
backup withholding subsequent to the payee receiving notifica-
tion of underreporting.’ Withholding is not applicable to certain
minimal payments or payments that are exempt from withhold-
ing.” A payor must withhold at the time payment is made to the
payee.®

B. Payments Subject to Backup Withholding

For purposes of backup withholding, a reportable payment
may be interest (§6049(a)), dividends (§6042(a)), patronage
dividends (§6044 only to the extent such payment is in money),
gross proceeds from brokers (§6045), royalties (§6050N), fish-
ing boat proceeds (§6050A), payments for services
(§6041A(a)), or certain miscellaneous payments (§6041).° The
gross amount of a reportable payment card or third-party net-
work transaction required to be reported under §6050W is also
a reportable payment for backup withholding purposes.'’

The determination of whether any payment is of a kind re-
quired to be shown on an information return is to be made with-
out regard to any minimum amount that must be paid before a
return is required." Thus, reportable payments that do not meet
certain thresholds may not be reported on Forms 1099." A pay-
or may elect to not withhold from payments of interest, divi-
dends, or royalties that are less than $10 and also would be less
than $10 on an annualized basis.” A broker also may make the
same election to not withhold on any payment that is less than

*§3406(a)(1); Prop. Reg. §31.3406(a)-1(a), REG-112829-25, 91 Fed. Reg.
934 (Jan. 9, 2026); Reg. §31.3406(a)-1(b)(1). Prop. Reg. §31.3406(a)-1 would
be effective for calendar years beginning after 2024. Prop. Reg.
§31.3406(a)-1(e).

*Reg. §31.3406(a)-1(b)(2).

"Reg. §31.3406(a)-1(c); Prop. Reg. §31.3406(a)-1(c).

8 See Reg. §31.3406(a)-4(a); see also CCA 202252008 (payments admin-
istered through a trust fund or set aside for a payee whose whereabouts are un-
known, but may receive the payments on demand are subject to backup with-
holding).

°§3406(b); Reg. §31.3406(b)(3)-1(a), §31.3406(b)(3)-2(a), §31.3406(b)
(3)-3(a), §31.3406(b)(3)-4(a); see also Prop. Reg. §31.3406(b)(3)-1(a), Prop.
Reg. §31.3406(b)(3)-1(b)(3), REG-113229-25, 91 Fed. Reg. 20,599 (Apr. 17,
2026) (OBBBA reporting threshold updates).

""Reg. §31.3406(b)(3)-5(a); see also Prop. Reg. §31.3406(b)(3)-5(b),
REG-112829-25, 91 Fed. Reg. 934 (Jan. 9, 2026). The proposed rules would
apply to payments made in calendar years beginning after 2024. Prop. Reg.
§31.3406(b)(3)-5(e). For a list of frequently-asked questions for payment card
transactions, third-party network transactions, and §6050W, see Form 1099-K
Frequently Asked Questions on the IRS website.

'1§3406(b)(4).

"> A payor may choose to report all payments regardless of amount even
though reporting is not required.

“Reg. §31.3406(b)(4)-1(d). An exception to the requirement to annualize
payments is applicable to window transactions. However, backup withholding
may be required if multiple payments that occur during a single transaction ei-
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$10 without regard for annualization." However, if a payor has
withheld from reportable payments aggregating less than the
$10 threshold, reporting is always required.”

1. Interest and Original Issue Discount

Reportable payments under §6049 of interest, including
original issue discount (OID), totaling $10 or more are subject
to backup withholding. However, solely for purposes of com-
puting the amount subject to withholding under §3406, the pay-
or may elect not to withhold from the portion of any interest
payment that is not received by the payee because a penalty has
been imposed for premature withdrawal of funds deposited in a
time savings account, certificate of deposit, or similar class of
deposit.'®

Backup withholding is not applicable to window trans-
actions unless the payee has failed to provide a valid TIN."”
A window transaction is an interest payment on U.S. savings
bonds, an interest coupon in bearer form that is subject to tax-
ation, or a discount obligation that has a maturity at issue of
one year or less, including commercial paper and bankers’ ac-
ceptances that are in definitive form (i.e., evidenced by a paper
document other than a confirmation receipt) but not including
short-term government obligations."® With respect to payments
of tax-exempt interest, when an interest coupon is presented for
payment and a payee has provided a signed written statement
on the envelope or shell incorrectly claiming that the interest
was exempt from taxation under §103(a), the issuer must report
the payment as required by Reg. §1.6049-4(d)(8), but backup
withholding is not required."”

The requirement to implement backup withholding with
respect to a window transaction is also not applicable when a
payor has received notification from the IRS that the payee’s
TIN is incorrect (a “B Notice”), or that payee underreporting
has occurred.”

The amount of OID treated as interest that is subject to
withholding under §3406 is the amount subject to reporting un-
der §6049, but is limited to the amount of cash paid. In addi-
tion, if an OID obligation subject to reporting under §6045 is
sold prior to maturity and the gross proceeds from that trans-
action are subject to withholding, then withholding applies to
the gross proceeds of the sale reportable under §6045, and not
to the amount of any OID includible in the gross income of the
seller for the calendar year of the sale.”

With respect to a short-term obligation whose fixed matu-
rity date is one year or less, withholding under §3406 applies
to any payment of OID on the obligation includible in the gross

ther equal or exceed the $10 threshold. This exception also applies to payments
for original issue discount (OID).

"“Reg. §31.3406(b)(4)-1(a). In general, most payors choose to disregard
this election and implement withholding on all payments to simplify processing
and analysis.

PReg. §31.6051-4(c)(2).

"“Reg. §31.3406(b)(2)-1(b)(2).

""Reg. §31.3406(b)(2)-3(a).

"Reg. §31.3406(b)(2)-3(b).

“Reg. §31.3406(b)(2)-1(a)(2).

20Reg. §31.3406(b)(2)-3(a). A payor must solicit a TIN either verbally or
in writing, but the payee is not required to certify under penalties of perjury
that they are not subject to withholding due to notified payee underreporting.

*'Reg. §31.3406(b)(2)-2(a).
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Detailed Analysis

income of the holder to the extent of the cash amount of the
payment.”” In the case of an obligation with a fixed maturity
date that is more than one year from the date of issue (a long-
term obligation) and with no cash payments prior to maturity,
withholding under §3406 applies at the maturity of the obliga-
tion to the amount of OID includible in the gross income of the
holder for the calendar year in which the obligation matures.” If
payments are made during the life of the obligation, withhold-
ing applies at the time cash payments are made to the sum of
the amounts of qualified stated interest and OID includible in
the gross income of the holder for the calendar year in which
the cash payments are made.”

With respect to a bearer long-term obligation with pay-
ments made prior to maturity, withholding applies only to the
payment of qualified stated interest includible in the gross in-
come of the holder for the calendar year. If no payments are
made until maturity, withholding applies to the sum of any
qualified stated interest and the total amount of OID includible
in the gross income of the holder during the calendar year of
maturity.”

If a short-term obligation matures and the obligation has
been transferred, a subsequent holder may establish the price
of the obligation. Thus, the price established by the subsequent
holder is then treated as the original issue price for purposes of
computing the amount of the OID subject to withholding un-
der §3406. However, a payor may elect to disregard the price at
which the subsequent holder purchased or otherwise obtained
the obligation if the payor’s computer or recordkeeping system
on which the details of the obligation are stored is not able to
accept that price without significant manual intervention.” If a
subsequent holder fails or is unable to establish the purchase
price of the obligation, then the person redeeming the obliga-
tion must determine the amount subject to withholding under
§3406 as though the obligation had been purchased by the hold-
er on the date of issue. If the person redeeming the obligation is
the issuer of the obligation, then the issuer must determine the
amount subject to withholding from its records. If a person oth-
er than the issuer of the obligation redeems the obligation and
the obligation is listed in IRS Publication 1212, Guide to Orig-
inal Issue Discount (OID) Instruments, that person must deter-
mine the amount subject to withholding by using the issue price
indicated in the publication.”

If a short-term obligation is transferred, no part of the pur-
chase price is considered a reportable interest payment under
§6049. Withholding under §3406 applies, however, to the gross
proceeds of the sale of the obligation if the transfer is subject
to reporting under §6045 and a condition exists for imposing
withholding.*®

In the case of an obligation with a fixed maturity date that
is more than one year from the date of issue (a long-term oblig-
ation) and with no cash payments prior to maturity, withholding

*Reg. §31.3406(b)(2)-2(b).

P Reg. §31.3406(b)(2)-2(d)(1).

*Reg. §31.3406(b)(2)-2(d)(2).

»Reg. §31.3406(b)(2)-2(e).

*Reg. §31.3406(b)(2)-2(c)(1).

T Reg. §31.3406(b)(2)-2(c)(2).

» Reg. §31.3406(b)(2)-2(c)(3). See Reg. §31.3406(b)(3)-2 for the rules re-

garding withholding for amounts subject to reporting under §6045.
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under §3406 applies at maturity to the amount of OID includi-
ble in the gross income of the holder for the calendar year in
which the obligation matures. The amount required to be with-
held cannot exceed the amount of the cash payment.”

If a long-term obligation in registered form provides for
cash payments prior to maturity, withholding under §3406 is
applicable at the time cash payments are made to the sum of
the amounts of qualified stated interest payments that are made,
not to exceed the amount of the cash payment. If more than
one cash payment is made during a calendar year, the tax that
is required to be withheld with respect to OID must be allocat-
ed among all the expected cash payments in the ratio that each
cash payment bears to the total of the expected cash payments.”
In the case of a long-term obligation that is transferred after its
issuance from the original holder, the amount subject to with-
holding under §3406 with respect to a subsequent holder is the
amount of OID includible in the gross income of all holders
during the calendar year (without regard to any amount paid by
a subsequent holder at the time of transfer). If the person re-
deeming the obligation at maturity is the issuer of the obliga-
tion, the issuer must determine the amount subject to withhold-
ing through its records by treating the holder as if he were the
original holder. If a person redeeming the obligation at matu-
rity is a person other than the issuer of the obligation, and the
obligation is listed in IRS Publication 1212, Guide to Original
Issue Discount (OID) Instruments, the person must determine
the amount subject to withholding by using the issue price indi-
cated in the publication.”

2. Dividends

Dividends reportable under §6042 are subject to withhold-
ing, including dividends paid pursuant to a dividend reinvest-
ment plan.”® The total amount of the distribution is subject to
withholding unless a determination can be made to identify the
portion not subject to the requirements of §3406.” Certain types
of dividends are not subject to backup withholding, including
any amount treated as a taxable dividend relating to redemp-
tions of stock or redemptions through the use of related corpo-
rations, dispositions of certain stock, receipt of additional con-
sideration in connection with certain reorganizations, or cer-
tain distributions pursuant to an order of the Securities and Ex-
change Commission (SEC).* An exempt-interest dividend paid
by a regulated investment company (RIC), or any amount paid
or treated as paid during the year by a RIC (provided that the
payor reasonably estimates that 95% or more of all dividends
paid or treated as paid during the year are exempt-interest divi-
dends) are also exempt from withholding.”

¥ Reg. §31.3406(b)(2)-2(d)(1).

*Reg. §31.3406(b)(2)-2(d)(2).

*'Reg. §31.3406(b)(2)-2(d)(3).

Reg. §31.3406(b)(2)-4(c)(1).

¥ Reg. §31.3406(b)(2)-4(c)(2). A payor may use previous experience to es-
timate the portion of a distribution that is not a dividend subject to withholding.
An estimate is considered to be reasonable if the estimate does not exceed the
proportion of the distributions made by the payor during the most recent calen-
dar year for which a Form 1099 was required to be filed that was not reported
by the payor as a dividend, and the payor has no reasonable basis to expect that
the proportion of the distribution that is not a dividend will be substantially dif-
ferent for the current year.

*Reg. §31.3406(b)(2)-4(b)(1).

P Reg. §31.3406(b)(2)-4(b)(2), §31.3406(b)(2)-4(b)(3).
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3. Brokerage Transactions

Payments made by a broker or barter exchange reportable
under §6045 are subject to backup withholding.” Gross pro-
ceeds from broker transactions (not including forward con-
tracts, foreign currency contracts, regulated futures contracts,
security short sales, and digital assets) cannot be aggregated,
have no threshold, and are always subject to reporting.” If a
payee is subject to withholding with respect to a forward con-
tract, including a foreign currency contract or a regulated fu-
tures contract, a broker is required to withhold on all cash or
property withdrawn from the account by the customer during
the relevant year, as well as the amount of cash in the account
available for withdrawal by the customer at the relevant year
end.” The amount subject to withholding for a short sale is gen-
erally the gross proceeds. However, a broker may opt to with-
hold from the gain upon the short sale, thus deferring withhold-
ing until the closing transaction. This option is available on-
ly if the amount of gain realized upon the closing of the short
sale can be determined from the broker’s records.” The sale of
a fractional share of stock that results in less than $20 in gross
proceeds is not subject to backup withholding.”

Generally, gross proceeds from sales of digital assets are
reported on a per-transaction basis and the amount subject to
backup withholding is the amount subject to reporting under
§6045. Special backup withholding rules apply to certain sales
effected by processors of digital asset payments or sales of
qualifying stablecoins or specific nonfungible tokens." Non-
designated sales of qualifying stablecoins (and digital assets
that satisfy the definition of such) are not subject to backup
withholding.” Digital assets are discussed in 190 T.M., Taxa-
tion of Cryptocurrency and Other Digital Assets.

4. Patronage Dividends

Patronage dividends that are reportable under §6044 are
subject to backup withholding, but only to the extent that the
payment is made in money, meaning cash or a qualified check.
Reportable payments are subject to backup withholding if a
payee fails to provide a valid taxpayer identification number
(TIN) or the payor is notified that the payee has provided an in-
correct TIN.* If a payee is identified as an underreporter or the
payee has failed to certify that they are not subject to backup
withholding due to notified payee underreporting, the payor is
required to implement backup withholding if 50% or more of
the reportable payment is paid in money.*

5. Miscellaneous Payments

Payments under §6041 and §6041A(a) relating to informa-
tion reporting of rents, commissions, nonemployee compensa-
tion, etc., are reportable if the aggregate for the calendar year

*Reg. §31.3406(b)(3)-2(a).

7Reg. §31.3406(b)(3)-2(b)(1).

¥ Reg. §31.3406(b)(3)-2(b)(2)(i).

¥Reg. §31.3406(b)(3)-2(b)(4)(i).

“Reg. §31.3406(b)(3)-2(b)(5).

“'See  Reg.  §1.6045-1(d)(2)()(B),
§31.3406(b)(3)-2(b)(6)(ii).

“Reg. §31.3406(b)(3)-2(b)(6)()(B).

“Reg. §31.3406(b)(2)-5(b)(1).

*Reg. §31.3406(b)(2)-5(b)(2).

§31.3406(b)(3)-2(b)(6)(1)(A),
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is $2,000 or more for payments made after 2025, adjusted for
inflation for calendar years after 2026 ($600 or more for pay-
ments made prior to 2026).”

The amount subject to withholding is the entire amount of
the payment that causes the total amount paid to the payee to
equal or exceed the reporting threshold as well as the amount
of any subsequent payments made to the payee during the cal-
endar year.* For purposes of backup withholding, a payor must
aggregate payments of the same kind made to the same pay-
ee. For example, the total amount paid for non-employee com-
pensation would be separate from total rents. However, a payor
may, in its discretion, aggregate all reportable payments not of
the same kind under §6041 or §6041A(a), or all payments un-
der both §6041 and §6041A(a) in calculating backup withhold-
ing applicable to a payee.”

6. Royalties

Royalties aggregating $10 or more that are reportable un-
der §6050N are subject to backup withholding.” However, if
the reportable payment is for an oil or gas interest, the amount
subject to withholding is the net amount the payee receives
(i.e., the gross proceeds less production-related taxes such as
state severance taxes).”

7. Fishing Boat Proceeds

Service payments to fishing boat operators are subject
to withholding under §3406 on the amount reportable under
§6050A, but only to the extent the amount is paid in money and
represents a share of the proceeds of the catch.”

8. Payment Card and Third-Party Network
Transactions

Merchant-acquiring entities and third-party settlement or-
ganizations (TPSOs) must file information returns with respect
to reportable payments made in settlement of payment card
transactions and third-party payment network transactions oc-
curring in a calendar year.” In conjunction with the enactment

#8§6041(a), amended by the One Big Beautiful Bill Act (OBBBA), Pub.
L. No. 119-21, §70433(a), §6041(h), added by the OBBBA, §70433(b),
§6041A(a)(2), amended by the OBBBA, §70433(c); former §6041(a), former
§6041A(a)(2); Reg. §1.6041-1(a)(1); see also Prop. Reg. §1.6041-1(a)(3),
REG-113229-25, 91 Fed. Reg. 20,599 (Apr. 17, 2026) (§6041(a) thresholds for
payments made after 2025).

“Reg. §31.3406(b)(3)-1(b)(3)(), §31.3406(b)(3)-1(b)(3)(ii); see also
Prop. Reg. §31.3406(b)(3)-1(b)(3)(i), Prop. Reg. §31.3406(b)(3)-1(b)(3)(ii),
REG-113229-25, 91 Fed. Reg. 20,500 (Apr. 17, 2026) (§6041(a) payment
threshold increases). The aggregation rule does not apply if the payor was re-
quired to make an information return under §6041 or §6041A(a) for the pre-
ceding calendar year with respect to payments to the payee, or the payor was
required to withhold under §3406 during the preceding calendar year with re-
spect to payments to the payee that were reportable under §6041 or §6041A(a).
Reg. §31.3406(b)(3)-1(b)(3)(ii)(A); see also Prop. Reg. §31.3406(b)(3)-1(b)(3)
(ii)(A). For further discussion of the requirements under §6041, see IILE.1.b.,
below.

“Reg. §31.3406(b)(3)-1(b)(3)(ii)(B); see also Prop. Reg. §31.3406(b)
(3)-1(b)3)(D)(B).

*§6050N.

“Reg. §31.3406(b)(3)-4.

*Reg. §31.3406(b)(3)-3.

*'§6050W, amended by the One Big Beautiful Bill Act (OBBBA), Pub. L.
No. 119-21, §70432, applicable to calendar years beginning after 2024; Reg.
§1.6050W-1. For a list of frequently asked questions for payment card trans-
actions, third-party network transactions, and §6050W, see Form 1099-K Fre-
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of §6050W, §3406(b)(3) was amended to provide that re-
portable payment transactions subject to information reporting
under §6050W generally are subject to backup withholding re-
quirements. The amount subject to §3406 backup withholding
is the amount, if any, subject to §6050W reporting.” Backup
witholding, if any, on payments made to settle third-party net-
work transactions is determined by reference to the §6050W (e)
exception for de minimis payments by third-party settlement
organizations. A payment is a reportable payment only if, dur-
ing the calendar year, the aggregate number of transactions
with respect to the participating payee exceeds 200 (i.e., the
number of transactions specified in §6050W(e)(2)) and the ag-
gregate amount of all reportable payment transactions with re-
spect to the participating payee exceeds $20,000 (i.e., the dol-
lar amount specified in §6050W(e)(1)). The amount subject to
withholding is either the entire amount of the transaction that
causes the total number of transactions to exceed 200, or the
entire amount of the transaction that causes the total amount
paid to the participating payee to exceed $20,000 at the time of
payment, whichever occurs later, and the amount of any sub-
sequent transactions made to the participating payee during the
calendar year.”

Example — Customer Does Not Provide TIN: Platform A
is a third-party settlement organization and Y is a partici-
pating payee. A complies with all the requirements to so-
licit a taxpayer identification number (TIN) from Y, but Y
does not provide its TIN to A. During Year 1, A makes 201
payments in settlement of third-party network transactions
that total $20,000.01. A must backup withhold under Reg.
§31.3406(b)(3)-5(b)(2) on the entire amount of the 201st
transaction because that transaction caused Y to exceed the
de minimis reporting threshold for Yearl of 200 transac-
tions and $20,000 in gross payments.**

Example — Backup Withholding Based on Prior-Year
Payments: The Year 1 facts are the same as in the prior
example. During Year 2, A makes 199 payments in set-
tlement of third-party network transactions that total
$18,000.00. A must backup withhold on each payment
made to Y in settlement of a third party network transac-
tion during Year 2 under Reg. §31.3406(b)(3)-5(b)(3) be-
cause a payment in settlement of Year 1 third-party net-
work transactions made by A to Y was a reportable pay-
ment.”

Section 6050W and the change to §3406(b)(3) shifted the
reporting and backup withholding responsibilities away from
the payment card organizations and the Qualified Payment
Card Agent (QPCA) regime™ to merchant banks and TPSOs
that have the contractual obligation to make payments to par-

quently Asked Questions on the IRS website. See also Form 1099-K, Payment
Card and Third Party Network Transactions.

“Reg. §31.3406(b)(3)-5(b); Prop. Reg. §31.3406(b)(3)-5(b)(1),
REG-112829-25, 91 Fed. Reg. 934 (Jan. 9, 2026). Prop. Reg. §31.3406(b)(3)-5
would apply to payments made in calendar years after 2024. Reg. §31.3406(b)
(3)-5(e).

»Prop. Reg. §31.3406(b)(3)-5(b)(2).

*Prop. Reg. §31.3406(b)(3)-5(b)(4)(i) Ex. 1.

»Prop. Reg. §31.3406(b)(3)-5(b)(4)(ii) Ex. 2.

A-6 09/01/2026

© 2026 Bloomberg Industry Group, Inc., Arlington, VA
ISBN 978-1-63359-153-0

ticipating payees in settlement of payment card transactions.
Under Reg. §31.3406(b)(3)-5(b), payments made in settlement
of third-party network transactions are subject to withholding
without regard to the §6050W(e) monetary or transactional
thresholds.

For a list of frequently asked questions on information re-
porting for payment card transactions and third party network
transactions, see the IRS FAQs, Form 1099-K Frequently
Asked Questions on the IRS website. For a detailed discussion
of information reporting for payment card transactions and
third-party payment network transactions, see III.E.2., below.

C. When to Withhold

If a payor is required to backup withhold on a reportable
payment, withholding must occur at the time that the conditions
requiring backup withhholding first exist, which is not neces-
sarily dependent on the payor receiving a CP2100 or CP2100A
notice from the IRS. In the case of backup withholding liability
under §3406(a)(1)(A), backup withholding is required during
the period which the TIN has not been provided to the payor as
required. In the case of backup withholding under §3406(a)(1)
(B), backup withholding is required during the period (1) be-
ginning after the close of the 30th day after the day on which
the payor receives notice from the IRS (CP2100 or CP2100A);
and (2) ending before provides another TIN in the manner re-
quired.”

Practice Tip: While the IRS notice is relevant to beginning
backup withholding under §3406(a)(1)(B), the notice is irrel-
evant to beginning backup withholding under §3406(a)(1)(A).
Thus, in the case of a payor who has made a reportable payment
and receives a CP2100/2100A notice, the mere fact that the
payor follows the instructions in the notice does not mean that
the payor does not have backup withholding liability under
§3406(a)(1)(A) with respect to a reportable payment made be-
fore compliance with the notice. The payor must backup with-
hold during the period which the TIN has not been provided in
the manner required, regardless of whether the payor receives
and complies with a CP2100 or CP2100A notice. According-
ly, a payor should institute backup withholding when the payor
first becomes aware that a TIN has not been provided in the
manner required.”

The general requirements discussed above apply to re-
portable payments unless there are special rules or exceptions
for particular transaction types.

If the reportable payment is a dividend and the record date
is earlier than the payment date, the dividends are considered
paid on the payment date. With respect to a dividend paid as
part of a corporate reorganization, if a payee is required to ex-
change stock held in the former corporation for stock in the new
corporation before the dividends have been paid relative to the
stock in the new corporation, the dividend is considered paid

*Enactment of the §6050W payment card and third-party network re-
porting requirements by the 2008 Housing Assistance Tax Act, Pub. L. No.
110-289, Div. C, §3091(a), made the QPCA program obsolete and the regula-
tions relating to information reporting and backup withholding for the QPCA
program were removed, effective October 27, 2014.

7See  §3406(e)(1), §3406(e)(2); Reg.
§31.3406(e)-1(c).

% See PMTA 2023-03.

§31.3406(e)-1(b), Reg.
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on the date the payee actually exchanges the stock and receives
the dividend.”

Broker transactions include a variety of investment vehi-
cles that are subject to backup withholding. However, the ap-
propriate time to implement withholding is dependent upon the
specific product. In the case of reportable payments that are
gross proceeds (excluding forward contracts, foreign currency
contracts, regulated futures contracts, and security short sales),
withholding is required on the date the sale is entered on the
books of the broker or the date the exchange occurs. However,
a broker is not required to satisfy its withholding liability until
payment is made.”

With respect to forward contracts, foreign currency con-
tracts, and regulated futures contracts, the determination of
whether the payee is subject to backup withholding is made at
the time of the withdrawal of cash or property or the relevant
year-end, whichever is applicable.’ In the case of a short sale,
making the determination to withhold must be made on the date
of the initiation or closing, or the date the initiation or closing
is entered on the books or records of the broker.”

D. Exempt Payments

Certain payments of interest and dividends are exempt
from backup withholding. Interest payments not subject to
backup withholding include payments on obligations issued by
individuals, payments on tax-free covenant bonds under §1451,
interest payments made to a nonresident alien,” certain pay-
ments paid and received outside the United States with respect
to an offshore obligation or on gross proceeds from a sale ef-
fected outside the United States,” and mortgage or student loan
interest paid to the payor. Dividend payments to partnerships
who are not engaged in a trade or business in the United States
and that have at least one nonresident alien partner, payments
of patronage dividends not paid in money, payments made by
certain foreign organizations, and §404(k) distributions made
by an employee stock option plan (ESOP) are also exempt from
backup withholding. In addition, payments of interest and divi-
dends to nonresident aliens who would be subject to withhold-
ing under §1441 are exempt.

Other types of payments are not subject to backup with-
holding when the payments are subject to withholding under
a different section of the Code such as wages, a distribution
from a pension, annuity, profit-sharing or stock bonus plan,
any individual retirement account (IRA) where the payor is al-
so the trustee or custodian, an owner-employee plan, or other
deferred compensation plan, and distributions from qualified
tuition programs or Coverdell Education Savings Accounts
(ESAs).” Gambling winnings are generally subject to with-
holding under §3402(q).*

¥ Reg. §31.3406(a)-4(a)(2).

“Reg. §31.3406(a)-4(b)(1).

' Reg. §31.3406(b)(3)-2(b)(2)(iii).

“Reg. §31.3406(b)(3)-2(b)(4)(ii).

% Reg. §31.3406(g)-1(d). If the payee fails to certify their foreign status,
the payor must treat the nonresident alien as a U.S. person; thus all interest pay-
ments would become subject to information reporting on Forms 1099 as well
as backup withholding.

#Reg. §31.3406(g)-1(e) (specifically excluding gross proceeds from sales
of digital assets).

®Reg. §31.3406(g)-2.
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Other reportable payments that are specifically exempt
from backup withholding include certain real estate transac-
tions reportable on Form 1099-S, Proceeds from Real Estate
Transactions,” and any portion of the original issue discount
(OID) on an instrument or security that is subject to backup
withholding as reportable gross proceeds of such instrument or
security under §6045.%

E. Payor Defined

A payor is defined to be a person who is required to make
an information return under §6041, §6041A(a), §6042, §6044,
§6045, §6049, §6050A, §6050N, or §6050W with respect to
any reportable payment.” A payor includes a grantor trust es-
tablished after December 31, 1995, that is owned by two or
more grantors; a grantor trust with 10 or more grantors estab-
lished on or after January 1, 1984, but before January 1, 1996;
a common trust fund; and a partnership or an S corporation that
makes a reportable payment.”” For purposes of backup with-
holding, a payor does not include a trust that files a Form 1041
that contains information required to be reported on an infor-
mation return, or a partnership that makes a payment of a dis-
tributive share or an S corporation making a similar distribu-
tion.”

F. Payees Exempt from Backup Withholding

In general, reportable payments made to nonexempt per-
sons or entities are subject to backup withholding. However, a
payee who is typically exempt may be subject to backup with-
holding depending on the type of reportable payment that he
receives. Payees that receive payments of interest or dividends
are exempt if they are a corporation, a middleman recognized
as a nominee or custodian, a financial institution, the United
States, a state, the District of Columbia, a possession of the
United States, a foreign government, an international organi-
zation, or any political subdivisions or instrumentalities of the
foregoing. Other payees that may also be exempt include an
organization exempt from tax under §501(a), an IRA, a custo-
dial account under §403(b)(7) that meets the requirements of
§401(f)(2), a foreign central bank of issue, a registered dealer
in securities or commodities, a real estate investment trust (RE-
IT), an entity registered under the Investment Company Act of
1940, a common trust fund operated by a bank, and a trust ex-
empt from tax under §664 or described in §4947.”

In the case of payments from broker transactions, exempt
payees are the same as those receiving interest and dividend

“Reg. §31.3406(g)-2(d). In the event that withholding is not required un-
der this section and the payee fails to provide a TIN, then the winnings would
become subject to backup withholding. Under §3402(q)(5), slot machine win-
nings are exempt from the withholding requirement, and in CCA 201246028
and CCA 201248022, the Chief Counsel’s Office advised that, where the name
and TIN do not match on Form W-2G, the gaming establishment is not subject
to the backup withholding requirements. The Chief Counsel’s Office stated that
only if the payee provided the gaming establishment with a TIN that does not
contain the proper number of digits would the gaming establishment be subject
to the backup withholding requirements.

“Reg. §31.3406(g)-2(e).

®Reg. §31.3406(g)-2(g).

“Reg. §31.3406(a)-2(a).

"Reg. §31.3406(a)-2(b).

"'Reg. §31.3406(a)-2(c).

2§6049(b); Reg. §31.3406(g)-1(b).
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payments. In addition, a person registered under the Investment
Advisers Act of 1940 who regularly acts as a broker, as well as
a futures commission merchant registered with the Commodi-
ty Futures Trading Commission is also deemed to be exempt.”
Exempt payees also generally include U.S. digital asset bro-
kers.”

The definition of an exempt payee is not as broad with re-
gard to barter exchange payments or patronage dividends. The
only payees that are exempt are the United States, a state, the
District of Columbia, a possession of the United States, a for-
eign government, an international organization, or any political
subdivisions or instrumentalities of any of the preceding, an or-
ganization exempt from tax under §501(a), an IRA, or a cus-
todial account under §403(b)(7) that meets the requirements of
§401(H)(2).”

Exempt payees that receive other reportable payments un-
der §6041 and §6041A generally include the United States, a
state, the District of Columbia, a U.S. possession, a foreign
government, an international organization, or any political sub-
divisions or instrumentalities of any of the preceding, an orga-
nization exempt from tax under §501(a), an IRA, a custodial ac-
count under §403(b)(7) that meets the requirements of §401(f)
(2), a corporation, or a foreign central bank of issue.”

Payments exceeding the §6041(a) reporting threshold are
typically not reportable on Form 1099-MISC, Miscellaneous
Information, if the payee is a corporation.” However, payments
made to a corporation for medical or health care services,” fish
purchases for cash, attorney fees or gross proceeds,” substitute
payments in lieu of dividends or tax-exempt interest,” and pay-
ments made by a federal executive agency for services* are all
reportable and subject to backup withholding.

G. Incorrect Name/TIN Combination — “B Notice”
Program

At the time that an account is opened, the payor is required
to solicit a taxpayer identification number (TIN) from an ac-
count owner. A TIN is a unique sequence of nine numbers as-
signed to an individual or entity by the Social Security Admin-
istration or the IRS. All tax information filed with the IRS must
contain a TIN.

There are four types of TINs. A social security number
(SSN) is assigned to a U.S. citizen or a U.S. resident alien by
the Social Security Administration. An employer identification
number (EIN) is assigned by the IRS to non-individuals, such
as corporations, partnerships, and trusts. In the case of an in-

Reg. §1.6045-1(c)(3)(1)(B).

"Reg. §1.6045-1(c)(3)(1)(B)(12).

"Reg. §1.6044-2(a)(2). See also Form W-9, Request for Taxpayer Identi-
fication Number and Certification, General Instructions.

"Reg. §1.6041-3(p).

""Reg. §1.6041-3(p)(1). Payments to LLCs are exempt from §6041 report-
ing requirements only if the LLC has elected to be classified for federal tax
purposes as a corporation by filing Form 8832. CCA 201447025.

" Incorporated veterinarians are not exempted from the reporting require-
ment because veterinarians are engaged in providing medical and healthcare
services. CCA 201349013.

Reg. §1.6041-3(p)(1).

80Reg. §1.6045-2(b)(2)(i). A corporation is not listed as an exempt recipi-
ent.

¥ Rev. Rul. 2003-66.
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dividual who is not a U.S. person but is required to file a U.S.
tax return, IRS will issue an individual taxpayer identification
number (ITIN) for tax reporting purposes only. This number is
not intended to be used to claim any government benefits such
as social security.” The fourth type of TIN is an adoption iden-
tification number (ATIN) that is used by a taxpayer who is in
the process of adopting a child. If the taxpayer is required to
file a tax return before a social security number can be obtained
for the child, the IRS will issue an ATIN for the child that the
taxpayer can use in his tax return. An ATIN is temporary in na-
ture and expires in two years.”

Once a payor or filer submits information returns to the
IRS Enterprise Computing Center for processing, the IRS com-
pares the name/TIN combination on each information return
to tax returns filed by the payee. If the name/TIN information
does not match, IRS creates a listing of all mismatches that
is sent to the payor who must, in turn, solicit a new TIN for
each account prior to filing information returns for the next tax
year.*

With regard to readily tradable instruments, a broker may
be the recipient of such notification from IRS. If this is the case,
the broker (acting in its capacity as a payor) must notify the
payor of an instrument if (1) it has received a notice from IRS
that contains an incorrect payee name/TIN combination that re-
quires the payor to identify such account, (2) the payee acquires
areadily tradable instrument through the same account with the
broker who is not the payor, and (3) the acquisition of such an
instrument occurs after the close of 30 business days after the
date that the broker receives the notification from the IRS. In
notifying the payor, the broker must advise the payor of the re-
ceipt of the notice from IRS, the incorrect name/TIN combi-
nation, and the fact that the named payee is subject to back-
up withholding under §3406(a)(1)(B). The broker is required to
provide this information to the payor of the instrument along
with the transfer instructions for the acquisition.”

Although no official response to the IRS is required as a
result of this notification, specific procedures must be followed
by the payor with respect to how the information contained in

¥ Reg. §31.3406(h)-1(b)(1). PMTA 2015-005 was issued in response to
questions specific to IRS revoking ITINS for CI refund scheme cases. The
Chief Counsel’s Office concluded that it has the right under current law to re-
voke ITINs that (1) a criminal investigation determines were fraudulently ob-
tained, or (2) where an alien individual filed fraudulent refund returns but only
if those individuals were not entitled to the ITIN. However, should these same
persons apply for future ITINS, the IRS should issue the ITINS if the applicants
meet the qualifications for an ITIN.

% Reg. §301.6109-3.

¥ Reg. §31.3406(d)-5(c). The IRS currently employs an online TIN Match-
ing application that is part of a suite of internet-based pre-filing e-services that
allow “authorized payers” the opportunity to match Form 1099 payee informa-
tion against IRS records prior to filing information returns. See IRS Publication
2108-A, On-Line Taxpayer Identification Number (TIN) Matching Program. In
PMTA 2012-07, the Chief Counsel’s Office stated that allowing states access
to the IRS TIN Matching application for the purposes of the administration of
state tax laws where the states propose to use the system for backup withhold-
ing and for verifying TINs on state tax returns in order to stop the issuance of
fraudulent state tax refunds is a permissible use. The Chief Counsel’s Office
stated that whether to implement such access for the states is ultimately a busi-
ness decision and that the IRS proposes to establish an arrangement with the
states similar to the electronic Transcript Delivery Service (TDS).

¥ Reg. §31.3406(d)-5(c)(2).
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the listing is reviewed and the actions that must be taken.* Up-
on receipt of this notification, the payor has 30 business days to
complete a review of the listing and perform certain mailings to
account owners if required. The date on the notice from the IRS
is considered to be the date of receipt by the payor. However,
if the payor demonstrates to the satisfaction of the IRS that the
date of actual receipt of the notice is later than the date on the
notice, the actual date of receipt is controlling.”

In performing a review, the payor must determine which
name/TIN combinations contained in the listing match the pay-
or’s current records. Once these matching accounts have been
identified, the payor is required to perform a mailing to solicit
a new name/TIN combination (first “B Notice”), or to request
that IRS or Social Security Administration confirm the name/
TIN combination of the payee (second “B Notice”). If the pay-
ee fails to respond within 30 days, the payor must implement
backup withholding on the 31st day.*

Certain accounts that may appear in the listing received
from the IRS may be excluded from the review process. These
accounts include payments that were made to a fiduciary or
nominee account,” or payments that were not reportable pay-
ments, such as those made to an exempt recipient.” A payor
may also exclude an account from the review process if the er-
ror occurred because the name or TIN on the account is not the
name or TIN that the account owner provided. For example, a
payor transposes numbers in the TIN of the recipient when in-
corporating the information into their business records.”

Backup withholding must continue until the appropriate
documentation has been received from the account owner or
payee. A recipient of a first B Notice must provide a new Form
W-9 to certify their TIN.” If an individual payee has received
a second B Notice, he/she must provide the payor with a copy
of a Social Security card with his/her correct name and SSN. If
the TIN is an EIN, the payee must contact the IRS to get his or
her employer identification number validated on the IRS Letter
147C.” Any amounts withheld prior to receipt of sufficient ver-
ification cannot be refunded.”

¥ See IRS Publication 1281, Backup Withholding for Missing and Incor-
rect Name/TIN(s), for a complete overview of the procedures that a payor must
follow to comply with the requirements for dealing with this type of IRS no-
tice. See CCA 201115024 (where several financial institutions have “come
clean” by voluntarily disclosing to the IRS that they failed to backup withhold
from these payments, such institutions are entering into closing agreements un-
der which they agree to pay the correct amount of backup withholding under
§3406, plus interest; the institutions are precluded by §275 from deducting the
backup withholding payments, however the interest paid is deductible under
§163 when accrued under §446 and §461).

¥ Reg. §31.3406(d)-5(c)(5).

¥ Reg. §31.3406(d)-5(d).

¥Reg. §31.3406(d)-5(b)(4)(ii). A fiduciary or nominee account is defined
as an account with respect to which at least one person named in the regis-
tration is identified as acting in the capacity as nominee or as administrator,
conservator, custodian, receiver, tutor, curator, committee, executor, guardian,
trustee, or other fiduciary capacity recognized under governing law.

“Reg. §31.3406(d)-5(b)(4)().

' Reg. §31.3406(d)-5(c)(3)(ii).

“Reg. §31.3406(d)-5(f).

% See IRS Publication 1281, Backup Withholding for Missing and Incor-
rect Name/TIN(s).

*Reg. §31.3406(d)-5(g)(5). See Rev. Proc. 2014-43, 2014-32 L.R.B. 273,
effective for validations on or after August 1, 2014. Payors may rely on a Social
Security card only if the name/SSN appearing on the card differs from the
name/SSN appearing on the second B Notice, or if there is a date appearing
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H. Notified Underreporting — “C Notice” Program

1. Backup Withholding on Interest and Dividends

In the case of a taxpayer who fails to correctly report in-
terest or dividend income on their tax return or fails to file a
return, the IRS may impose backup withholding on payments
of such income (currently 24% of the payment).” Under the so-
called “C Notice” program, the IRS issues a series of notices to
the taxpayer explaining what must be done to prevent backup
withholding. By the time a payor is notified, the IRS already
has issued several notices to the taxpayer and a deficiency at-
tributable to the underreporting has been assessed.”

Comment: There appears to be no dollar threshold of un-
derreporting that must be met (other than minimal IRS toler-
ance amounts) before the IRS may impose backup withholding,
and the mere fact that a taxpayer entered into an installment
agreement to satisfy the balance due does not affect C Notice
consideration.”

A payor that is notified by the IRS that it must begin back-
up withholding must search its records to identify all accounts
with reportable payments owned by the payee and begin back-
up withholding after 30 days.”® A payor may choose to begin
withholding at any time within the 30-day period. Moreover,
any new accounts opened by the taxpayer after the payor has
received a notice also are subject to backup withholding unless
the taxpayer certifies that they are not subject to withholding
due to underreporting.”

The payor must notify the payee by first-class mail within
15 days after the date that the first payment is made that is sub-
ject to backup withholding. The payor must continue to with-
hold until the IRS contacts the payor to cease withholding, or
the payee presents the appropriate certification from the IRS to
stop withholding.

Additional requirements apply to payors who also are bro-
kers. Generally, a broker must notify a payor of a readily trad-
able instrument that the payee is subject to backup withhold-
ing if: (1) the broker, acting in his capacity as the payor, re-
ceives notification from the IRS that a payee is subject to back-
up withholding and the broker must identify a payee account;
(2) the payee subsequently acquires the instrument from the
broker through the same account; and (3) the acquisition of the
instrument occurs after the close of the 30th business day af-

on the Social Security card that is no earlier than six months before the date of
the second B Notice. If a payee does not have a Social Security card, the payee
must obtain a new or replacement card from the SSA. If the payee’s name/SSN
combination listed on the second B Notice is not current or correct, the payee
should update his or her records with the SSA and provide a copy of the up-
dated Social Security card to the payor. A payee may obtain a Social Security
card for free by filing Form SS-5, Application for a Social Security Card, with
the SSA. The application form and information regarding required supporting
documentation are available on the SSA website.

Previously, validation requests were made by contacting SSA and request-
ing an SSN printout. See Announcement 2010-41, 2010-25 I.R.B. 767, obso-
leted by Rev. Proc. 2014-43, 2014-32 .R.B. 273.

“Reg. §31.3406(c)-1(c); IRM 5.19.3.2 (07-12-23).

% Reg. §31.3406(c)-1(f). The C Notice program includes Forms 1099-DIV,
1099-INT, 1099-OID, and 1099-PATR information returns.

7 See IRM 5.19.3.5.2.6 (07-12-23).

%Reg. §31.3406(d)-5(c)(3)(i).

PReg. §31.3406(c)-1(c)(3)(i).
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ter the date that the broker receives notice from the IRS. Once
the transfer of ownership of the instrument has occurred, the
obligation of a broker to provide notice to a payor terminates si-
multaneously with the termination of the broker’s obligation to
withhold (in its capacity as payor) with respect to the account.
If a payor receives a notice from a broker, the payor does not
have to identify any account other than the account identified
in the notice.'”

When there are joint owners on an account, the withhold-
ing requirements apply to both payees (i.e., the husband and
wife). As a result, both payees are subject to withholding on
accounts in their individual names as well as accounts in their
joint names.'”'

2. Requesting Removal of Backup Withholding

Once “C Notice” backup withholding is imposed, it gener-
ally remains in effect until January 1 of the following year if not
resolved by October 15th of the current year. (The IRS Mar-
tinsburg Computer Center analyzes BWH for satisfied modules
after October 15 each year.) If the matter is not resolved by
such date, the backup withholding continues for the following
year.'” A taxpayer may request that backup withholding not be
started or that it be discontinued if one or more of the following
conditions exist:

* No underreporting existed.

* The underreporting was corrected, including full pay-
ment of all tax, penalty and interest due.

* There is a dispute as to whether any underreporting has
occurred.

* BWH will, or is, causing “hardship” (as defined in IRM
13.1.7), and it appears unlikely that the underreporting will
occur again.'”

I. Remitting and Reporting Withholding

A payor must remit to the U.S. Treasury all monies with-
held from reportable payments based on an annual calculation
that determines if the payor is either a monthly or semi-weekly
depositor. In making this determination, a payor must look to
amounts reported on Form 945, Annual Return of Withheld
Federal Income Tax, for the second calendar year preceding the
current calendar year. For example, for tax year 2019, the payor
would look to tax year 2017. If the total tax reported for 2017
was $50,000 or less, the payor is only required to make month-
ly deposits. If the total tax reported for 2017 was greater than
$50,000, then the payor must make deposits on a semi-weekly
basis. However, if a payor who is making monthly deposits ac-
cumulates a $100,000 liability or more on any one day during
the calendar month, the payor must begin making semi-weekly
deposits on the next day for the remainder of the current year
as well as the following year. A payor must determine his de-
posit frequency each year based on this look-back analysis, or

'"Reg. §31.3406(c)-1(c)(3)(i)(B).

""'Reg. §31.3406(c)-1(h).

"2TRM 5.19.3.5.2.9 (09-23-20).

'STRM 5.19.3.5.2.10 (09-23-20). See the Worksheets below for a sample
request by a taxpayer to remove C Notice backup withholding.
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he may elect to make deposits on a semi-weekly or daily basis
irrespective of the amounts that are deposited.'®

If a payor determines that monies were erroneously with-
held, the tax may be refunded to the payee at any time within
the same calendar year.'” The amount of the refund is netted
against current monies that have been withheld but not remitted
to the Treasury.'” The amount withheld can only be refunded
before the end of the calendar year and the issuance of Form
1099."

Payors who have withheld and remitted backup withhold-
ing during the tax year must report their tax liabilities as well
as deposit activity to the IRS on Form 945, Annual Return of
Withheld Federal Income Tax, by January 31st of the subse-
quent year.'” Form 945 also is used to report taxes withheld
from other non-payroll payments including pensions, annuities,
and IRA distributions, military retirement, gambling winnings,
Indian gaming profits, and voluntary withholding on certain
government payments.'” Payors who are semi-weekly or daily
depositors also must complete and attach Form 945-A, Annual
Record of Federal Tax Liability, to report their daily tax liabil-
ities for the year.

Note: Form 945 filers must use the same EIN when filing
related information returns.'”’

Incomplete information returns will be reviewed by the
IRS using Campus Backup Withholding (CBWH) return com-
pliance program procedures.'"' The IRS will not examine books
and records during a compliance check, but instead request any
missing return information. If the payor fails to file Form 945,
a CBWH employee will prepare a return under §6020(a) and
solicit the payor’s signature. If the payor does not voluntarily
sign and return the Form 945 prepared by CBWH, the IRS may
prepare substitute returns under §6020(b).""”

Depositors who have filed Forms 945 and must make
corrections for administrative errors must use Form 945-X,
Adjusted Annual Return of Withheld Federal Income Tax or
Claim for Refund."” An administrative error occurs when the
payor incorrectly reports federal taxes on Form 945 that are not
the same as the taxes that were withheld.

'%Many payors choose to implement procedures to make deposits semi-
weekly or even on a daily basis to minimize the risk of late deposit penalties.

' Reg. §31.6413(a)-3(a)(1).

% Reg. §31.6413(a)-3(b)(2).

'""Reg. §31.6413(a)-3(b)(1).

' If a payor has made all deposits timely for the total taxes due, Form 945
may be filed on or before February 10th rather than the end of January.

¥ Reg. §31.6302-4(b).

'""See PMTA 2019-10 (May 24, 2019), in which the IRS addressed the
situation in which payors sometimes report and remit backup withholding on
Form 945 using one EIN, but subsequently file information returns under a dif-
ferent EIN such as a parent or related entity’s EIN. The IRS Chief Counsel con-
cluded that the IRS has the authority under §6011 and §6109 to require taxpay-
ers to use the same EIN on Form 945 and related information returns.

'""'See IRM 4.19.26 (10-24-22) (liability determination).

"PIRM 4.19.26.4 (10-24-22).

113 See T.D. 9405, 73 Fed. Reg. 37,371 (July 1, 2008). Requests for refunds
or abatements of penalties and interest must be filed on Form 843, Claim for
Refund and Request for Abatement. See the Instructions for Form 945-A for
correcting federal tax liabilities reported on the Monthly Summary of Federal
Tax Liability on Form 945 or on Form 945-A.
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Note: Corrections on Form 945-X also include interest-
free adjustments under §6205 and §6413 and claims for refund
and abatement under §6402, §6414, and §6404."*

J. Certificates

Form W-9, Request for Taxpayer Identitication Number
and Certification, is the appropriate form that a U.S. person
must complete to certify that the taxpayer identification num-
ber (TIN) furnished to the payor is correct, the payee is not sub-
ject to withholding due to notified payee underreporting, the
payee is an exempt recipient, or the payee is awaiting receipt
of a TIN. The Certification section in Part II of Form W-9 in-
cludes the certification that a payee is exempt from FATCA
reporting.'” The Form W-9 may be solicited for each account
owned by the payee, or a single Form W-9 may be applicable
to more than one account assuming all accounts are maintained
on a single system.'"’

Form W-9 is also used to solicit the correct name and TIN
information from an individual classified as a U.S. resident
alien for tax purposes who is not eligible to receive a Social Se-
curity Number (SSN).""” A resident alien may be required to file
a U.S. tax return which requires a TIN. A resident alien may ap-
ply for, and receive, an individual taxpayer identification num-
ber (ITIN) from the IRS that may be used to satisfy these tax
return filing requirements. An ITIN is to be used exclusively
for tax administration purposes.

"% See Rev. Rul. 2009-39.

' See IRS Instructions for the Requester of Form W-9. The Hiring Incen-
tives to Restore Employment Act (Pub. L. No. 111-147) included the Foreign
Account Tax Compliance Act (FATCA), also known as Chapter 4. FATCA re-
quires a participating foreign financial institution (FFI) to report all U.S. ac-
count holders that are specified U.S. persons. A specified U.S. person is a U.S.
citizen (including dual citizen) or U.S. resident alien for tax purposes, privately
owned domestic corporation, domestic partnership, or a domestic trust or es-
tate. Certain payees are exempt from FATCA reporting.

Reporting under Chapter 4 (FATCA) with respect to U.S. persons gener-
ally applies only to foreign financial institutions (including a branch of a U.S.
financial institution that is treated as an FFI under an applicable intergovern-
mental agreement (IGA)). Thus, for example, a U.S. financial institution main-
taining an account in the United States does not need to collect an exemption
code for FATCA reporting. If a payor is providing a Form W-9, they may pre-
populate the FATCA exemption code with “Not Applicable,” “N/A,” or a sim-
ilar indication that an exemption from FATCA reporting does not apply. Any
payee that provides such a form, however, cannot be treated as exempt from
FATCA reporting.

If a payor who receives a Form W-9 with a FATCA exemption code knows
or has reason to know the person is a specified U.S. person, they may not rely
on the Form W-9 to treat the person as exempt from FATCA reporting. How-
ever, they may still rely on an otherwise completed Form W-9 to treat a per-
son as a specified U.S. person. An exemption from FATCA reporting (or lack
thereof) does not affect backup withholding.

"“Reg. §31.3406(h)-3(a).

""IRS Publication 519, U.S. Tax Guide for Aliens. A nonresident alien is
considered to be a resident alien for tax purposes if they either meet the sub-
stantial presence test or the “green card” test. An individual is a lawful perma-
nent resident of the United States at any time if they have been given the priv-
ilege, according to the immigration laws, to permanently reside in the United
States as an immigrant. U.S. Citizenship and Immigration Services (USCIS) is-
sues an alien registration card, also known as a “green card,” to the immigrant
that authenticates their status. A nonresident alien may also be deemed to be a
U.S. person if they meet the substantial presence test. An individual satisfies
the requirements of this test if they have been in the United States at least 31
days during the current year, and 183 days during the three-year period that in-
cludes the current year, and a specified number of days during the prior two
years.
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Although the official Form W-9 is most typically used, a
substitute form may be created if all pertinent language is in-
cluded in the document."® Form W-9 may also be incorporat-
ed into other account opening documentation, such as signature
cards, if the certification is clearly set apart and can be easily
distinguished from other language or signing requirements in
the documentation.'”

A Form W-9 may also be submitted electronically (includ-
ing a facsimile or portable document format (pdf) file) if the
system ensures that the information received is the information
that was sent, and the electronic version provides the same in-
formation that is contained in the paper version. Controls must
also be in place to ensure that the person accessing the system
and sending the information is the person named in the Form
W-9, an investment advisor, or an introducing broker. The final
entry in the submission must be an electronic signature that au-
thenticates and verifies the submission of the payee." The elec-
tronic signature must also be made under penalties of perjury
using the same perjury statement contained in the paper Form
W-9. A payor who uses an electronic system must be able to
print a hard copy of the Form W-9 should the IRS make such a
request.””’

A payor may reasonably rely upon a Form W-9 and will
not be liable for taxes imposed under the backup withholding
requirements unless the form does not contain the name and
TIN of the payee; the form has not been signed or dated by the
payee; the form does not contain the statement, when required,
that the payee is not subject to withholding due to notified pay-
ee underreporting; or the payee has deleted the jurat or other
similar provisions by which the payee certifies or affirms the
correctness of the statements contained on the form. In addi-
tion, a payor cannot rely on the Form W-9 if the payee is al-
ready subject to backup withholding due to underreporting.'”

With respect to payments of interest and dividends, or cer-
tain payments from readily tradable instruments, a payee who
is applying for a TIN may complete Part I of Form W-9 with
the phrase “Applied For” in the place of a TIN. A payee has
60 calendar days from the date of the certificate to provide
a TIN before backup withholding would commence. A payee
who qualifies for that 60-day waiting period exemption must
furnish a written statement to the payor, signed under penalties
of perjury, that the payee has not been issued a TIN, that he
has applied for a TIN or intends to apply for a number in the
near future, and that he understands that if he does not provide
a number to the payor within 60 days, the payor is required to
commence backup withholding until the payor receives a TIN.

'"¥ See, e.g., Pub. 1167, General Rules and Specifications for Substitute
Tax Forms and Schedules, for guidelines and general requirements for the de-
velopment, printing, and approval of substitute tax forms.

""Reg. §31.3406(h)-3(c)(1).

"0 An electronic signature has the same effect as a handwritten signature,
as long as the person making the electronic signature intends it as a signature.
See 1 U.S.C. §1; CCA 201213025. If the Form W-9 does not have to be signed,
the electronic version does not need to provide for an electronic signature or
perjury statement.

! See Announcement 2001-91. See also Instructions for the Requester of
Form W-9.

"2Reg. §31.3406(h)-3(e).
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A Form W-9 may be used for this purpose, or the payor may
use a substitute form containing the required language.'”’

Form W-9 is valid indefinitely unless the payor has reason
to believe that the information contained in the form is no
longer correct, or the payor has received notice from the IRS
that the name/TIN combination on the form is not valid. A pay-
or is required to retain Form W-9 (post-1983) forms for at least
three years (in paper or electronic format)."*

A payee who is not a U.S. person must certify their foreign
status by completing a Form W-8 rather than Form W-9. A
Form W-8 is actually a series of five different forms that are
applicable to different types of foreign payees.'” In addition, a
valid Form W-8 certification allows the payee to claim an ex-
ception from domestic information reporting and backup with-
holding for income that is not subject to withholding under
§1441, including certain trade or business income, remunera-
tion for services and certain sales, dividends, patronage divi-
dends, broker proceeds, foreign source interest, royalties, can-
cellation of debt income, and payment card and third party net-
work transactions.'” In the absence of this certification, the pay-
or must presume that the payee is a U.S. person subject to do-
mestic reporting and withholding.

Disputes may arise regarding Form 1099 and Form W-9
where an individual or entity has asserted that a payment is not
taxable to them as they have assigned it to a third-party in ad-
vance of receiving it, and, thus are not required to provide the
payor with a Form W-9. Courts generally have found, howev-
er, that the person or entity making the payments has no discre-
tion and should not evaluate a taxpayer’s tax obligation, i.e., the
payor’s only duty is to solicit Form W-9 and file Form 1099,
and leave it to the government and the taxpayer(s) to sort out
the taxability of any income."”’

123 Reg. §31.3406(g)-3(d), §31.3406(g)-3(e). For guidelines and general re-
quirements for the development, printing, and approval of substitute tax forms,
see Pub. 1167, General Rules and Specifications for Substitute Tax Forms and
Schedules.

"Reg. §31.3406(h)-3(g). Most payors retain certifications for the life of
an account. Guidelines applicable to the certification of an account established
prior to Jan. 1, 1984 (pre-1984) only required that the payee provide a TIN ei-
ther orally or in writing to avoid backup withholding. Reg. §31.3406(d)-1(b)
(1). However, if a pre-1984 account was subsequently included in a notice re-
ceived by the payor from the IRS indicating that the name/TIN combination
was invalid, the account owner was required to complete Form W-9 and certify
to the information contained within.

'3 There are five Forms W-8: Form W-8BEN, Certificate of Foreign Status
of Beneficial Owner for United States Tax Withholding; Form W-8BEN-E,
Certificate of Entities Status of Beneficial Owner for United States Tax With-
holding and Reporting (Entities); Form W-8ECI, Certificate of Foreign Per-
son’s Claim That Income Is Effectively Connected With the Conduct of a Trade
or Business in the United States; Form W-8EXP, Certificate of Foreign Gov-
ernment or Other Foreign Organization for United States Tax Withholding; and
Form W-8IMY, Certificate of Foreign Intermediary, Foreign Flow-Through
Entity, or Certain U.S. Branches for United States Tax Withholding and Re-
porting. Form 8233, Exemption From Withholding on Compensation for In-
dependent (and Certain Dependent) Personal Services of a Nonresident Alien
Individual, may also be used by a nonresident alien individual to certify their
foreign status when performing services in the United States.

2 Reg. §1.1441-1(b)(5), as amended by T.D. 9808, 82 Fed. Reg. 2046, ef-
fective January 6, 2017. See also Instructions for Form W-8BEN, Certificate of
Foreign Status of Beneficial Owner for United States Tax Withholding.

"2 See, e.g., Gierbolini Rosa v. Banco Poplar de Puerto Rico, 930 F. Supp.
712 (D.P.R. 1996), aff’d, 121 F.3d 695 (1st Cir. 1997); Coppola v. Wells Far-
go Bank, N.A. (In re Coppola), No. 17-14944 VFP, 2020 BL 376356 (Bankr.
D.N.J. Sept. 30, 2020) (bank cannot avoid statutory duty to obtain Forms W-9
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K. IRS TIN Matching Program

The IRS maintains the Interactive and Bulk TIN (Taxpayer
Identification Number) Matching Programs. The IRS expanded
the authority of the IRS that had been provided under Rev.
Proc. 97-31'* to allow the on-line matching of taxpayer identi-
fying information as provided by payors of income reported on
Forms 1099-B, 1099-DIV, 1099-INT, 1099-MISC, 1099-0OID,
and 1099-PATR." Persons required to report on Forms 1099-K
under §6050W are permitted to use the TIN matching pro-
gram."” Brokers required to report on Form 1099-DA can use
the TIN matching program.”' This program is designed to allow
payors who file forms subject to backup withholding to verify
the name/TIN combinations provided by payees prior to filing
information returns with the IRS. This process minimizes the
number of incorrect name/TIN combinations before they are re-
ported to the IRS, and ultimately reduces potential penalties for
payors or filers.

The TIN Matching Program is a free service supported and
maintained by IRS e-Services. The Program is simplistic in na-
ture in that it will only return results that confirm whether a
name/TIN combination is valid or invalid, or if the payor has
entered the information incorrectly. The program is not intend-
ed to be used as a database for a payor to obtain a missing
TIN."?

The TIN Matching Program is accessible via the eServices
Registration home page. A payor may enter up to 25 records
interactively, or records may be entered in bulk format which
may contain up to 100,000 records. Payors who utilize the TIN
Matching Program may use the results from their inquiries as
part of their reasonable cause defense against penalties assessed
under §6721 and §6722 for incorrect name/TIN combinations
reported on Forms 1099."*

Comment: The penalties for filing incorrect returns with
the IRS have more than doubled from $100 per return to $250
per return.” Moreover, these same penalty increases are also
applicable to recipient statements. A payor could be penalized
a total of $500 per record that is filed with the IRS and sent to
a recipient that contains an incorrect name/TIN combination."”’
The impact of this change is also compounded by the signifi-
cant increase in the number of new information returns that are
required to be filed under the Patient Protection and Affordable
Care Act provisions."” The IRS should expand the TIN Match-
ing Program to allow payors/filers to submit name/TIN com-

from debtor, spouse and her counsel and issuing required Form 1099 informa-
tion returns reporting settlement payments; determination of taxability of set-
tlement proceeds to debtor and her spouse must await further proceedings be-
tween debtor and IRS).

"*Rev. Proc. 2003-9.

' Rev. Proc. 97-31 established a TIN matching program specific to federal
agencies.

"% Announcement 2009-6.

"1 See Reg. §1.6045-1(d)(2)(1)(B). Form 1099-DA is discussed further in
190 T.M., Taxation of Cryptocurrency and Other Digital Assets.

2IRS Publication 2108-A, On-Line Taxpayer Identification Number
(TIN) Matching Program, contains guidelines and instructions for using the
program.

1¥§6724(a). See also IRS Publication 2108-A.

" See §6721-§6722.

86721, §6722.

"**Pub. L. No. 111-148.
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binations for all form types to increase compliance and reduce For further discussion of the penalties, see VI., below.

potential penalties that some businesses will not be able to af-
ford.
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lll. Reportable Payments — Forms 1099

Legislation was enacted'”” which included revenue raising
provisions known as the Foreign Account Tax Compliance Act
(FATCA)"™ that were enacted for the purpose of detecting the
non-U.S. financial accounts held by foreign financial institu-
tions (FFIs)" that belong to U.S. taxpayers. These require-
ments added Chapter 4 to Subtitle A of the Code."** Given that
U.S. persons are taxed on their worldwide income, these disclo-
sures are critical in the Treasury’s attempt to increase tax com-
pliance among U.S. taxpayers.

This Portfolio does not address the reporting requirements
under the FATCA regime, as these provisions are outside the
Chapter 61 guidance. However, the FATCA legislation does
include requirements that alternatively allow a participating
FFI"' to satisfy his filing requirements under Chapter 4 by fil-
ing Forms 1099 rather than IRS Form 8966, FATCA Report,
with U.S. persons and the IRS that is required under §1471.

Certain forms in the 1099 series contain a check box, that
if checked, indicates that an FFI is using Form(s) 1099 to report
payments to a U.S. account pursuant to their reporting election
under §1471."* A U.S. payor may also report on Form(s) 1099
to satisfy their Chapter 4 reporting requirements with respect to
a U.S. account.

A participating FFI may elect to report under §6041,
§6042, §6045, and §6049 on Forms 1099 with respect to any
account required to be reported under §1471. Reporting must
be done as if the participating FFI were a U.S. payor and that
each account holder who is a specified U.S. person,'” U.S.
owned foreign entity," or owner-documented FFI'* were a
payee who is an individual and citizen of the United States.
Under this election, a participating FFI is required to report
the name, address, and TIN of the account holder; the account

'’ The Hiring Incentives to Restore Employment Act, Pub. L. No. 111-147
(Mar. 18, 2010).

*Title V, Subtitle A, §501-§541.

'%9§1471(d). A foreign financial institution is defined to be a foreign entity
that accepts deposits in the ordinary course of a banking or similar business,
holds financial assets for the account of others, or is engaged primarily in the
business of investing, reinvesting, or trading in securities, partnership interests,
commodities, or any interest in such securities, partnership interests, or com-
modities.

'“"Chapter 4 includes Code §1471-§1474.

“I'The term “participating FFI” means an FFI that has agreed to comply
with the requirements of an FFI agreement with the IRS. Reg. §1.1471-1(b)
(91). The FFI agreement is set forth in Rev. Proc. 2017-16.

"Forms 1099-B, 1099-DIV, 1099-INT, 1099-MISC, and 1099-OID be-
gan to include the FATCA checkbox for tax year 2015.

““Reg. §1.1473-1(c). A specified U.S. person is a U.S. citizen (including
dual citizen) or a U.S. resident alien for tax purposes, a privately owned do-
mestic corporation, domestic partnership, or a domestic trust or estate.

"““The term U.S. owned foreign entity means any foreign entity that has
one or more substantial U.S. owners. Reg. §1.1471-5(c). A U.S. person who
holds more than 10% interest by vote or value in a foreign corporation, partner-
ship or trust is a substantial U.S. owner. Reg. §1.1473-1(b). For foreign invest-
ment vehicles, any percentage of ownership is reportable. Reg. §1.1473-1(b)
®.

145 Reg. §1.1471-5(f)(3). An owner-documented FFI is a smaller passive in-
vestment vehicle that is technically still considered an FFI. This type of entity
is typically a small investment entity or trust where signing an FFI agreement
would be burdensome given the size of the entity. This type of entity provides
the withholding agent, and ultimately the IRS, with U.S. owner information to
satisfy the FATCA requirements while mitigating the compliance burden to the
FFIL.
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number; and, if applicable, the jurisdiction of the branch that
maintains the account being reported by adding the branch’s ju-
risdiction after the payor’s name. A participating FFI must re-
port account holders even if they are exempt from reporting un-
der §6041, §6042, §6045, or §6049. Reporting is also required
under this election regardless of whether a reportable payment
was made to the U.S. account during the calendar year.'*

This election does not apply to cash value insurance con-
tracts or annuity contracts that are financial accounts. However,
a participating FFI may elect to report cash value insurance
contracts or annuity contracts that are U.S. accounts held by
specified U.S. persons in a manner similar to §6047(d). The
appropriate form to file would be Form 1099-R, Distributions
From Pensions, Annuities, Retirement or Profit-Sharing Plans,
IRAs, Insurance Contracts, etc. The amount to be reported is
the sum of the account balance or value (as of the calendar
year end or the most recent contract anniversary date) and any
amount paid under the contract during such reporting period as
if the participating FFI were a U.S. payor. Each holder of a U.S.
account that is a specified U.S. person is treated for purposes
of reporting as a contract holder or payee who is an individual
and citizen of the United States.'

Participating FFIs that are U.S. payors (other than U.S.
branches) will be treated as having satisfied the FATCA report-
ing requirements with respect to accounts that the participating
FFI is required to treat as U.S. accounts, or accounts held by
owner-documented FFIs, if the participating FFI reports with
respect to each such account either the information required by
Chapter 61 or the information described in Reg. §1.1471-4(d)
() (ii)(A).

If an account is either a U.S. account held by a passive
nonfinancial foreign entity (NFFE)"* that is a U.S. owned for-
eign entity or an account held by an owner-documented FFI,
the person responsible for reporting under Chapter 4 should file
Form 8966 rather than Form 1099 with respect to such an ac-
count.

Pub. 1179, General Rules and Specifications for Substitute
Forms 1096, 1098, 1099, 5498, and W-2G, provides guidance
for FFIs electing to file Forms 1099.

A. Interest Income
1. Interest Subject to Reporting

a. In General

Under §6049, interest is defined to be interest on a regis-
tered obligation offered to the public; interest paid on deposits
with persons carrying on the banking business; amounts paid
or credited by mutual savings banks, savings and loan associa-
tions, building and loan associations, cooperative banks, home-
stead associations, credit unions, or similar organizations; in-
terest on amounts held by insurance companies; interest on de-

“SReg. §1.1471-4(d)(5)(i)(A).

“TReg. §1.1471-4(d)(5)()(B).

" Reg. §1.1471-1(b)(80). The term NFFE or nonfinancial foreign enti-
ty means a foreign entity that is not a financial institution (including a territory
NFFE). The term also means a foreign entity treated as an NFFE pursuant to a
Model 1 IGA or Model 2 IGA.
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posits held by brokers; and interest paid on amounts held by in-
vestment companies.'*’

The definition of interest for purposes of reportable pay-
ments includes amounts includible in gross income from real
estate mortgage investment conduits (REMICs), financial asset
securitization investment trusts (FASITs), and collateralized
debt obligations (CDOs)." For further discussion of reporting
for these entities, see IV.B., below.

Interest also includes amounts paid on certain tax credit
bonds (TCBs). These payments are actually tax credits that are
treated as interest income for reporting purposes. Amounts are
deemed to be paid on the credit allowance date."'

b. Special Reporting Issues

(1) Transactional Reporting

Financial institutions, brokers, or other middlemen who
are required to file Forms 1099-INT, may in certain circum-
stances, elect to complete the forms on a transaction-by-trans-
action basis, as opposed to compiling all reportable interest
paid to the same recipient on one Form 1099-INT." Interest
payments on U.S. savings bonds,” interest coupons in gener-
al,”™ discount obligations with maturities of one year or less (in-
cluding commercial paper and short-term government obliga-
tions),"” and on any other obligations of a similar nature, in-
cluding banker’s acceptances, (collectively called “window
transactions”) may be reported on a transaction-by-transaction
basis by completing a separate Form 1099-INT for each sepa-
rate transaction.”’ Federal agencies making payments on U.S.
savings bonds are also allowed to report the payments as win-
dow transactions.'

By definition, window transactions do not include pay-
ments on Treasury bills, or other payments on interest coupons,
commercial paper or banker’s acceptances if the instruments
are not in definitive form (i.e., evidenced by a paper document
other than a confirmation receipt)."”

A transactional event is defined to be a payment at one
time on one or more obligations.'” The event is subject to sep-
arate reporting if the sum of the payments exceeds the $10
threshold for the total transaction. For example, if an individual
presents at one time five Series EE U.S. savings bonds, each of
which has $3 of accrued interest, the reportable amount is the
transactional amount of $15 (5 x $3). On the other hand, if on-
ly three of the savings bonds are presented and the total inter-
est paid is only $9 (3 x $3), no Form 1099-INT is required be-
cause the total transactional amount is less than $10. This result

“Reg. §1.6049-5(a).

1%086049(d)(7). See Instructions for Forms 1099-INT and 1099-OID.

1*186049(d)(8)(A), §6049(d)(9)(A).

19286049(d)(4)(A), §6049(d)(5)(A)(i); Reg. §1.6049-4(e)(3).

P Reg. §1.6049-4(e)(2)(i).

Reg. §1.6049-4(e)(2)(ii). No return is required for interest coupons ex-
empt from taxation, e.g., tax-free municipal bond coupons. See Reg.
§1.6049-5(b).

' Reg. §1.6049-4(e)(2)(iii).

Reg. §1.6049-4(e)(2)(iv).

PTReg. §1.6049-4(e)(2)(iv).

18 86049(d)(5)(A)(ii); Reg. §1.6049-4(e)(3)(ii).

' Reg. §31.3406(b)(2)-3(b).

' Reg. §1.6049-4(e)(4).
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occurs even if the remaining two bonds are redeemed the next
d ay.lm

For window transactions, payors may furnish the recipient
with copies of Forms 1099-INT or valid substitutes at the time
the instruments are presented for payment. Returns may be
filed with the appropriate IRS Service Center at any time, but
no later than February 28th (March 31st if filed electronical-
ly) of the year following the calendar year in which the interest
was paid.'” Payments made on a transactional basis are not to
be aggregated with other nontransactional interest payments for
reporting purposes. Therefore, separate Forms 1099-INT are to
be issued to report interest paid on a transactional basis.'”

(2) Property in Lieu of Cash Interest

A common practice among financial institutions is to give
prospective customers cash or merchandise to entice them to
open a new deposit account or add to an existing account. If
cash or merchandise is given to entice a payee to establish an
account or add funds to an existing bank account, the cash or
fair market value of the property received by the depositor is
deemed to be interest within the meaning of §6049 subject to
reporting on Form 1099-INT.'* If interest also is paid to this ac-
count based on the terms of the deposit contract, the fair market
value of the property is aggregated with the interest paid to de-
termine whether the total amount meets or exceeds the report-
ing thresholds.

Noncash bank deposit premiums that are considered to
be “de minimis premiums” are exempt from information re-
porting. A de minimis premium is a noncash premium that
costs the financial institution less than $10 for a deposit of
less than $5,000, and less than $20 for a deposit of $5,000 or
more.'” However, the aggregation requirements still would ap-
ply, meaning that the sum of the cost of the premium plus any
interest paid still may exceed the thresholds for reporting.

If cash or property is received to entice another person to
make a deposit, the cash or property is not considered inter-
est under §6049 but may be considered a payment made in the
course of a trade or business subject to §6041 reporting require-
ments, if aggregated payments are $2,000 or more for calendar
years after 2025 (adjusted for inflation in calendar years after
2026) and $600 or more for tax years before 2026.'* Moreover,
cash or property paid to a party to establish a nondeposit ac-
count or take advantage of other banking services would also
fall under the reporting requirements of §6041. This could in-
clude a promotion to give a person cash or property such as a
small appliance to establish a new line of credit or utilize new
online services.

"*'Reg. §1.6049-4(e)(4).

' Reg. §1.6049-4(g)(2).

19.86049(d)(5)(B), §6049(d)(5)(C); Instructions for Forms 1099-INT and
1099-0OID.

'*Reg. §1.6049-5(a)(2).

1 Rev. Proc. 2000-30.

1986041 (a), amended by the One Big Beautiful Bill Act (OBBBA), Pub.
L. No. 119-21, §70433(a), §6041(h), added by the OBBBA, §70433(b); former
§6041(a); Reg. §1.6041-1(a). See also Prop. Reg. §1.6041-1(a)(1)(i)(B), Prop.
Reg. §1.6041-1(a)(1)(iii), REG-113229-25, 91 Fed. Reg. 20,599 (Apr. 17,
2026), proposing amendments to Reg. §1.6041-1(a)(1)(i)(B) to reflect changes
made by OBBBA §70433 that apply to payments made after 2025.
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(3) Accrued Interest on Debt Obligations Sold Between
Coupon Payment Dates

Accrued and unpaid interest on debt obligations sold be-
tween payment dates should be reported on Form 1099-INT,
even though it is actually paid as part of the debt obligation
gross proceeds. Thus, the portion of the sales price representing
interest accrued to the date of sale should be subtracted from
the proceeds reported on Form 1099-B and included as interest
to the recipient on Form 1099-INT."”

(4) Bank Deposit Interest Paid to Certain Nonresident
Alien Individuals

In general, bank deposit interest paid to a nonresident
alien is not subject to Form 1099-INT information reporting
or §3406 backup withholding, if the payor may treat the payee
as a foreign person based on appropriate certification or doc-
umentation.'® However, §871(1)(2)(A) requires certain deposit
interest, including bank deposit interest, to be reported on Form
1042-S, Foreign Person’s U.S. Source Income Subject to With-
holding, if the interest is at least $10 paid on a deposit main-
tained at a U.S. office and is paid to nonresident alien who is a
resident of a country identified in the applicable revenue proce-
dure as of December 31 of the calendar year preceding the cal-
endar year the interest was paid.'” The IRS publishes a country
list corresponding to the reporting requirement, as well as a list
of countries with an income tax treaty, or other convention or
bilateral agreement for the exchange of information within the
meaning of §6103(k)(4) with the U.S."

To determine which payments are subject to reporting un-
der these requirements, the payor or middleman may rely up-
on the permanent residence address as shown on a valid Form
W-8BEN, Beneficial Owners Certificate of Foreign Status for
U.S. Tax Withholding, to determine the country in which a
nonresident alien individual is resident.”" Although these pay-
ments are reportable, they are exempt from withholding under
§1441."

However, if the payor or middleman does not have either a
valid Form W-8BEN, or valid Form W-9, Request for Taxpay-
er Identification Number and Certification, the payor or mid-
dleman must report the payment on Form 1099-INT as made
to a nonexempt U.S. recipient if it must treat the payee as a
nonexempt U.S. recipient under the presumption rules of Reg.
§1.6049-5(d)(2) and Reg. §1.1441-1(b)(3)(iii), and the payor
must also backup withhold."”

'“Reg. §1.6045-1(d)(3), §1.6045-1(d)(5)(i).

'®Reg. §1.6049-5(b)(12), §31.3406(g)-1(d). See also §871(i)(2)(A).

¥ Reg. §1.6049-4(b)(5), §1.6049-6(e)(4), §1.6049-6(e)(5), §1.6049-8(a).
Payors may furnish recipient copies of Form 1042-S electronically to a nonres-
ident alien receiving interest reportable under Reg. §1.6049-4(b)(5).

"Reg. §1.6049-8(a). Rev. Proc. 2024-42, superseding Rev. Proc.
2023-36, provides the most recent country list.

'Reg. §1.6049-8(a).

" Reg. §1.1441-1(b)(4)(ii), §1.1441-2(a)(2).

" Reg. §1.6049-8(a).
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2. Who Must Report

a. In General

Every person, including any governmental unit, interna-
tional organization, and any agency or instrumentality thereof,
who makes payments of interest aggregating $10 or more to
any other person during a calendar year is required to issue an
information return to the payee that reflects these payments.'™
A nominee, or middleman, who receives interest payments and
in turn, makes payments aggregating $10 or more to another
person, is also required to issue the appropriate return.'”

b. Middlemen Defined

The person required to report interest under §6049 is gen-
erally the actual payor of the interest (usually the issuer of
the debt). However, under §6049(d)(4), if an intermediary col-
lects interest on behalf of another person, or otherwise acts as
a “middleman” between the payor and the payee, the interme-
diary may be required to perform the required reporting under
§6049.

“Middlemen” include financial institutions, brokers, or
any persons who make payments of interest for, or collect in-
terest on behalf of, other persons, or who otherwise act in a ca-
pacity as intermediary between a payor and a payee.'” For ex-
ample, a person other than the issuer, who makes payment on
an interest coupon to another party is a “middleman.” This mid-
dleman must comply with the reporting requirements regard-
less of whether he purchased the coupon for his own account,
accepted it as an agent for the payee, or otherwise dealt with
the coupon.'”’

For purposes of §6049(d)(4), “financial institutions” in-
clude mutual savings banks, savings and loan associations,
building and loan associations, cooperative banks, homestead
associations, credit unions, industrial loan associations, and
other similar organizations. A broker, as defined in §6045(c),
includes a dealer, a barter exchange, any other person who reg-
ularly acts as a middleman with respect to property or ser-
vices,”® and effective for returns required to be filed, and state-
ments required to be furnished, after December 31, 2023, any
person who (for consideration) is responsible for regularly pro-
viding any service effectuating transfers of digital assets on be-
half of another person.'”

Other examples of entities acting as middlemen as defined
in §6049 include mortgage service companies that collect inter-
est on behalf of others,"™ attorneys who maintain litigation set-
tlement funds with banks in their name for the benefit of their

1786049(a)(1); Reg. §1.6049-4(f)(1).

'286049(a)(2).

" Reg. §1.6049-4(f)(4)(i).

TReg. §1.6049-4(f)(4)(i).

' Reg. §1.6045-2(a)(4)(ii). Note that the nature and degree of involvement
in the transaction distinguishes whether or not an entity plays the role of a
“middleman”; Reg. §1.6045-1(b) Ex. 2(vii); PLR 201514001 (clearinghouse
exception). For further discussion of the broker definition under §6045(c)(1),
see IIL.D., below.

'7§6045(c)(1)(D), added by the Infrastructure Investment and Jobs Act,
Pub. L. No. 117-58, §80603(b). For further discussion of the broker informa-
tion reporting requirements for digital asset transactions, see 190 T.M., Taxa-
tion of Cryptocurrency and Other Digital Assets.

"OPLR 8713026.
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clients,” and trustees who in the course of a corporate liquida-

tion make interest payments to trust beneficiaries on debentures
pursuant to tender offers.'"

Middlemen also include corporate trustees where the trusts
are the payees. Under Reg. §1.6049-4(c)(2), banking institu-
tions and trust companies (or their nominees) exercising trust
powers and fiduciaries may file Form 1041, U.S. Income Tax
Return for Estates and Trusts, rather than filing Forms 1099.'%
Form 1041 must include the interest payments and disclose
the names, addresses, and tax identification numbers of the ac-
tual recipients. The fiduciary must also furnish Form 1099,
or Schedule K-1 to each beneficial recipient, which contains
all information required and discloses any amounts of backup
withholding made against the recipient.'™

Trustees and middlemen are required to report the gross
amounts of interest and OID attributable to a trust interest hold-
er (TTH) of a widely held fixed investment trust (WHFIT) on
Forms 1099-INT and 1099-OID, respectively.'®’

For further discussion of this reporting requirement, see
IV.C., below.

A person who receives an interest payment and whose
name is shown on the Form 1099-INT, along with the name
of the person who actually owns the interest payment, would
be considered a middleman and, therefore, would be required
to file an information return.™ However, one spouse is not re-
quired to file a nominee/middleman return to show payments
attributed to the other spouse."”” Moreover, a person in the Unit-
ed States who forwards an interest coupon or discount oblig-
ation on behalf of a payee for presentation, collection or pay-
ment outside the United States is also deemed to be a middle-
man."* Thus, generally, anyone receiving a Form 1099-INT for
amounts belonging to another person should file a new Form
1099-INT showing the actual recipient as the payee and him-
self or herself as the payor.'®

3. When and to Whom Interest Is Considered Paid

Interest is considered paid when credited or set apart for
the payee without substantial limitation or restriction on the
time or manner of payment or the conditions upon which pay-
ment must be made. The payment must be available to the pay-
ee so that it may be drawn on at any time, and its receipt is
within the payee’s control and disposition."” In general, interest

8P R 8838027. See also PLR 8920028, in which the IRS found that
trustees who earn interest on investing court settlement funds for the trust ben-
eficiaries, are middlemen. But note, the trustees avoided filing Form 1099 by
filing Form 1041 with Schedules K-1, including the interest.

'”PLR 8828012.

'3 A widely held fixed investment trust (WHFIT) may not file Form 1041.
All Forms 1041 for tax year 2006 should have been marked as final returns. A
WHFIT must now follow the reporting requirements of Reg. §1.671-5 to issue
Forms 1099 as well as tax information statements to trust interest holders.

"Reg. §1.641(b)-2, §31.3406(a)-2(b), §31.3406(a)-4(c)(2). See also In-
structions for Form 1041.

" Reg. §1.671-5(£)(2) or §1.671-5(g)(2).

" Reg. §1.6049-4(f)(4)().

" Reg. §1.6049-4(f)(4)(i).

" Reg. §1.6049-4(H)(4)(i).

189 Reg. §1.6049-4(f)(4)(i). See also General Instructions for Certain Infor-
mation Returns (Forms 1096, 1097, 1098, 1099, 3921, 3922, 5498, and W-2G).

""Reg. §1.6049-4(d)(6)(i). See CCA 201221018 (regarding whether to re-
port interest paid on unclaimed funds using name and TIN of decedent or dece-
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would be deemed to have been paid at the time the interest is
credited to a payee’s account.”’ In the case of instruments paid
on presentment or demand (i.e., “window transactions”), inter-
est is deemed to be paid at the time the obligation is presented
for payment. For example, interest from a coupon that is de-
tached from a bond is considered paid when the coupon is pre-
sented for payment.

The person whose taxpayer identification number (TIN) is
required to be included on an information return is considered
the person to whom interest or original issue discount (OID)
is paid."” Interest on a debt obligation paid by the issuer or its
paying agent to other than the record owner is nonetheless con-
sidered paid to the record owner for reporting purposes, since
it is the record owner who must provide the issuer or its pay-
ing agent with his or her TIN. Similarly, if a brokerage firm
collects interest on a bond held in the firm’s name for a client,
i.e., held in “street name,” the interest is considered collected
by the brokerage firm as a middleman or nominee for its client.
The information return must be in the name of the client, who
must provide his or her Social Security number to the broker-
age firm. In the context of a joint account held by multiple par-
ties, the interest is considered collected by the brokerage firm
for the benefit of the first-named party on the joint account.'’

4. Payments Exempt from Reporting

Payments made to exempt payees or recipients are not re-
portable unless backup withholding has occurred. An exempt
recipient is generally exempt from information reporting with-
out having to provide certification claiming exempt status.”*
However, a payor may still require the exempt recipient or pay-
ee to provide the appropriate certification to confirm their ex-
empt status. A payor may treat the payee as an exempt entity
based on actual knowledge of the payee’s status along with oth-
er indicators noted below.'”

The most commonly recognized exempt entity is a corpo-
ration. A payor may treat a corporation as an exempt entity if:

* the name contains an unambiguous expression of corpo-
rate status (such as Incorporated, Inc., Corporation, Corp.,
P.C. (but not Company or Co.)), or contains the term in-
surance company, indemnity company, reinsurance com-
pany, or assurance company, or its name indicates that
it is an entity listed as a per se corporation under Reg.
§301.7701-2(b)(8)(1);"**

e the payor has on file a corporate resolution or similar
document that clearly substantiates the entity’s corporate
status (documentation may include Form 8832, Entity
Classification Election, that is used to elect classification
as an association taxable as a corporation);"”’

dent’s estate; if interest is or would be includible on decedent’s final income
tax return, then Form 1099-INT should report decedent’s name and SSN (and
if includible on estate return, then Form 1099-INT should report estate’s TIN),
and thus would operate as if funds were held in bank account).

! See IRS Pub. 17, Your Federal Income Tax for Individuals.

2Reg. §1.6049-4(d)(4).

" Reg. §1.6049-4(d)(4).

'"Reg. §1.6049-4(c)(1)(ii).

' Reg. §1.6049-4(c)(1)(ii)(A).

" Reg. §1.6049-4(c)(1)(i)(A)().

“TReg. §1.6049-4(c)(1)(ii)(A)(?2).
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* the payor receives a Form W-9, Request for Taxpayer
Identitication Number and Certification, that includes an
employer identification number (EIN) and a statement that
the entity is a corporation;'* or

* the payor receives a certification (from the Form W-8 se-
ries) that the payee is a foreign corporation.'”

Other exempt entities include a tax-exempt organization,””
an individual retirement account (IRA),”' the U.S. government
and any wholly owned agency or instrumentality thereof,””
state,”” a foreign government,”” an international organization as
described in §7701(a)(18),”” a foreign central bank of issue,”
a securities or commodities dealer,”” a real estate investment
trust (REIT),”” an entity registered under the Investment Com-
pany Act of 1940,” a common trust fund,”'’ a financial insti-
tution,”’" a trust,”’> a nominee or custodian,’* a broker,”** and a
swap dealer.””

% Reg. §1.6049-4(c)(1)(ii)(A)(3).

" Reg. §1.6049-4(c)(1)({i)(A)(4).

*YReg. §1.6049-4(c)(1)(ii)(B)(1). This includes any organization exempt
under §501(c). Custodial accounts under §403(b)(7) are also exempt entities.
Certification is not required if the organization is listed on the compilation by
the Commissioner of organizations for which a charitable deduction is allowed.
The name of an organization may also clearly indicate the exempt status of the
entity, such as a recognized college or university.

0l Reg. §1.6049-4(c)(1)(ii)(C). An individual retirement plan as defined in
§7701(a)(37).

*2Reg. §1.6049-4(c)(1)(ii)(D).

2 A “state” refers to state, the District of Columbia, a possession of the
United States, a political subdivision of any of the foregoing, wholly owned
agency or instrumentality of any one or more of the foregoing, and a pool or
partnership composed exclusively of any of the foregoing. Reg. §1.6049-4(c)
(1)(ii)(E). For example, an account held in the name of “Town of S” or “County
of T” may be treated as held by an exempt recipient.

*Reg. §1.6049-4(c)(1)(ii)(F). No certification is required provided that its
name reasonably indicates that it is a foreign government or provided that it is
known to the payor to be a foreign government or a political subdivision there-
of (for example, an account held in the name of the “Government of V”’ may
be treated as held by a foreign government).

5 Reg. §1.6049-4(c)(1)(ii)(G).

Reg. §1.6049-4(c)(1)(ii)(H). A foreign central bank of issue is a bank
that is by law or government sanction the principal authority, other than the
government itself, to issue instruments intended to circulate as currency. See
Reg. §1.895-1(b)(1).

*"Reg. §1.6049-4(c)(1)(ii)(1).

% Reg. §1.6049-4(c)(1)(ii)(J). A real estate investment trust (REIT) is as
defined in §856 and Reg. §1.856-1.

Reg. §1.6049-4(c)(1)(ii)(K).

*YReg. §1.6049-4(c)(1)(ii)(L). A common trust fund is as defined in
§584(a).

*Reg. §1.6049-4(c)(1)(ii)(M). A financial institution includes a bank,
mutual savings bank, savings and loan association, building and loan associa-
tion, cooperative bank, homestead association, credit union, industrial loan as-
sociation or bank, or other similar organization. A payor may treat an entity
as an exempt recipient without requiring a certificate if the entity’s name (in-
cluding a foreign name, such as “Banco” or “Banque”) reasonably indicates the
payee is a financial institution. In the case of a foreign entity, a payor may also
treat an entity as exempt if the entity’s name appears on a list published or ap-
proved by the IRS (such as in the Thomson Bank Directory or a list approved
by the Federal Reserve Board).

*2A trust exempt under §664(c) such as a charitable remainder annuity
trust or a charitable remainder unitrust is an exempt recipient. Reg.
§1.6049-4(c)(1)({i)(N).

BReg. §1.6049-4(c)(1)(ii)(O).

" Reg. §1.6049-4(c)(1)(ii)(P). A broker is as defined in §6045(c) and Reg.
§1.6045-1(a)(1).

*Reg. §1.6049-4(c)(1)(ii)(Q). A dealer in notional principal contracts
is as defined in Reg. §1.446-3(c)(4)(iii). See Prop. Reg. §1.446-3(c),
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An exception to this exemption from reporting applies to
certain payees who are holders of tax credit bonds. Payments
made by an issuer of a tax credit bond to a corporation, a secu-
rities or commodities dealer, a REIT, an entity registered under
the Investment Company Act of 1940, a common trust fund, or
any trust exempt from tax under §664(c) are reportable as in-
terest income on Form 1099-INT.*'

A person who ceases to be an exempt recipient is required
to notify the payor in writing no later than 10 days from the
date the change occurred. This notification is required unless it
is reasonable to assume that no payments will be made to the
recipient subsequent to the change in status. A recipient who
has provided the payor with a certification as an exempt recip-
ient should revoke this certificate and provide the payor with a
new certification unless no payments will be made to the recip-
ient after the change in status from exempt to nonexempt.*"”

5. Interest Excluded from Reporting Requirements

The following amounts or payments are not reportable as
interest under §6049:

(1) Interest on any obligation issued by a natural person.
The definition of a natural person does not include a part-
nership, trust, or estate;”'* however, a sole proprietor is de-
fined to be a natural person. Thus, interest payments made
in the course of a trade or business are not reportable on
Form 1099-INT but may be subject to reporting require-
ments for Form 1099-MISC.*"

(2) Interest on any obligation that is exempt from taxation
under §103(a) relating to certain governmental obligations
or interest that is exempt from taxation under any other
provision of law without regard to the identity of the hold-
eI,'220

(3) Interest on amounts held in escrow to guarantee perfor-
mance on a contract or to provide security unless the pay-
ments are held by a financial institution, savings and loan
association, or similar organization.”'

(4) Interest paid by a governmental unit with respect to tax
refunds.””

REG-111283-11, 76 Fed. Reg. 57,684 (Sept. 16, 2011), for proposed regula-
tions that would revise the definition of “notional principal contract,” includ-
ing: (1) providing that a notional principal contract requires one party to make
two or more payments to a counterparty (and for this purpose, the fixing of an
amount is treated as a payment, even if such payment is to be made at a later
date); (2) expanding the definition of “specified index” under Reg. §1.446-3(c)
(2)(ii) to include nonfinancial indices that are comprised of any objectively
determinable information that is not under the control of either party, is not
unique to any party’s circumstances, and cannot be reasonably expected to
front-load or back-load payments accruing under the contract; (3) specifying
that a credit default swap is a notional principal contract; and (4) stipulating
that an option on any contract that is a notional principal contract is not includ-
ed as a §1256 contract.

*86049(d)(9)(B).

*"Reg. §1.6049-4(c)(1)(iii).

8 Reg. §1.6049-5(b)(1).

*86041(a).

’Reg. §1.6049-5(b)(2).

*'Reg. §1.6049-5(b)(3).

2 Reg. §1.6049-5(b)(4).
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(5) Interest on deposits for security, such as deposits post-
ed with a public utility company.™

(6) Amounts from sources outside the United States paid
outside the United States by a non-U.S. payor or a non-
U.S. middleman.”

(7) Portfolio interest paid on obligations issued in bearer
form that are foreign-targeted for which the documentation
requirements have been satisfied other than by a U.S. mid-
dleman.”” A bearer obligation is foreign-targeted if there
are arrangements to ensure that the obligation will be sold
or resold only to a non-U.S. person, the interest on the
obligation is payable only outside the U.S. and its posses-
sions, and the face of the obligation contains a statement
that any U.S. person who holds the obligation will be sub-
ject to limits under the U.S. income tax laws.”

(8) Portfolio interest paid on obligations in registered

form™ for which the documentation requirements have

been satisfied. If the registered obligation is not targeted to
foreign markets, documentation must be received to sup-
port a claim of foreign status by the beneficial owner of
the interest. A registered obligation is targeted to foreign
markets if there are arrangements reasonably designed to
ensure that it is sold or resold only to foreign persons or to
foreign branches of U.S. financial institutions.”” However,
the requirement that the obligation to be offered for sale
(or resale) only outside the United States does not apply if
the registered obligation is offered for sale through a pub-
lic auction. Moreover, the requirement that the obligation
is to be delivered outside the United States does not apply
if the obligation is considered registered because it may
be transferred only through a book entry system and the
obligation is offered for sale through a public auction.”
The documentation required depends on whether the inter-

"Reg. §1.6049-5(b)(5). Interest deposits posted for security with a person
carrying on the banking business or amounts paid or credited by mutual savings
banks, savings and loan associations, or other similar organizations is interest
subject to reporting under §6049.

*Reg. §1.6049-5(b)(6).

= Reg. §1.6049-5(b)(7) (addressing portfolio interest, as defined in Reg.
§1.871-14(b)(1), paid with respect to obligations in bearer form described in
§871(h)(2)(A), as in effect before amendment by §502 of the Hiring Incen-
tives to Restore Employment Act of 2010 (HIRE Act)), Pub. L. No. 111-147,
or §881(c)(2)(A), as in effect before amendment by §502 of the HIRE Act, that
were issued before March 19, 2012, or with respect to a foreign-targeted reg-
istered obligation described in Reg. §1.871-14(e)(2) that is issued before Janu-
ary 1, 2016, and for which the documentation requirements described in Reg.
§1.871-14(e)(3) and §1.871-14(e)(4) have been satisfied (other than by a U.S.
middleman that, as a custodian or nominee of the payee, collects the amount
for, or on behalf of, the payee, regardless of whether the middleman is also act-
ing as agent of the payor).

Reg. §1.163-5(c)(2)(i); former §163(f)(2)(B), repealed by §502 of the
Hiring Incentives to Restore Employment Act of 2010 (HIRE Act), Pub. L. No.
111-147.

*For further guidance on the definition of registered form, see 536 T.M.,
Interest Expense Deductions, and 741 T.M., REMICs, Mortgage REITs, Mort-
gage Trusts and Other Real Estate Mortgage Securitization Vehicles.

Reg. §1.6049-5(b)(8) (addressing portfolio interest described in Reg.
§1.871-14(c)(1)(ii), paid with respect to obligations in registered form de-
scribed in §871(h)(2) or §881(c)(2) that is not described in Reg. §1.6049-5(b)
(7)). See also Reg. §1.163-5(c)(2)(i).

Reg. §1.871-14(e)(2).
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est is paid to a financial institution, a member of a clearing
organization, or some other foreign person.”

(9) Any amount paid by an international organization on
an obligation issued by the international organization.”'

(10) Amounts paid and received outside the United States
(other than by a U.S. middleman) on an obligation that
has a face amount or principal amount of not less than
$500,000, has a maturity of 183 days or less, and satisfies
the requirements that arrangements have been designed to
ensure that the obligation is only sold or resold to non-U.S.

232
persons.

(11) Amounts paid outside the United States to an account
or deposit with a U.S. or foreign branch of a foreign or do-
mestic corporation or partnership engaged in the commer-
cial banking business on certain obligations either in bear-
er or registered form. For an obligation not in registered
form, there must be arrangements reasonably designed to
ensure that the obligation will only be sold to a person who
is not a U.S. person. In addition, a statement must appear
on the face of the obligation to the effect that any U.S. per-
son who holds such obligation will be subject to limita-
tions under the U.S. income tax laws.*”

(12) Payments that a payor can, before payment, reliably
associate with documentation upon which it may rely to
treat the payment as made to a foreign beneficial owner.”
Documentation includes Forms W-8 (W-8BEN, W-8BEN-
E, W-8ECI, W-8EXP, W-8IMY), Form 8233, and other
information that would support the foreign person’s claim
of foreign status.

(13) Amounts paid during a period that the debt obligation
is considered to be a blocked asset.””

(14) Payments made to a foreign intermediary or flow-
through entity as described in Reg. §1.1441-1(e)(3)(i) who
has provided the appropriate withholding certification to
the payor. Also included are U.S. branches of a foreign
bank or foreign insurance company that have provided the
required withholding certification to the payor.™

(15) Payments from a payor, if the payor can reliably asso-
ciate the payment with a valid withholding certificate fur-
nished by a foreign intermediary, or a U.S. branch that is
not treated as a U.S. person, unless, and to the extent, the
intermediary or branch knows that the payment is required
to be reported, and was not so reported.””’

*'Reg. §1.871-14(e)(3). See also IRS Pub. 515, Withholding of Tax on
Nonresident Aliens and Foreign Entities.

P'Reg. §1.6049-5(b)(9).

2Reg. §1.6049-5(b)(10); see also former §163(f)(2)(B)(i) and §163()(2)
B)a)D).

Reg. §1.6049-5(b)(11).

Reg. §1.6049-5(b)(12).

Reg. §1.6049-5(b)(13).

Reg. §1.6049-5(b)(14).

*Reg. §1.6049-5(b)(15).
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(16) Interest paid on a notional principal contract that
is a significant nonperiodic payment. This interest is re-
portable under §6041 on Form 1099-MISC.**

(17) Bank fee credits given to customers offsetting bank
service fees not reportable interest except where, (1)
nonexempt customer contracts with third-party vendor
paid by bank and bank does not directly or indirectly pro-
vide contracted service, or (2) stated interest on unused fee
credit balances when paid to nonexempt recipient.””

6. Rules Applicable to Payments to Offshore Accounts
and Payee Status

a. Documentary Evidence for Offshore Accounts

Reportable payments made to U.S. persons or U.S. entities
are generally reported on Forms 1099 irrespective of where the
U.S. person resides. A U.S. person does not have to be resi-
dent in the United States to be subject to domestic reporting
and backup withholding. However, different reporting require-
ments arise when payments are deemed to be paid outside the
United States to a non-U.S. person. If a payor has solicited ap-
propriate documentation to support and confirm that a payment
is made outside the United States, then these payments are not
subject to reporting on Forms 1099 or backup withholding un-
der §3406.

If a payment is made outside the United States to an off-
shore account or to an account in a U.S. possession, or if the
payment represents broker proceeds from a sale effected out-
side the United States, a payor may be able to rely on certain
documentary evidence in lieu of a beneficial owner withhold-
ing certificate (i.e., Form W-8). An offshore account is an ac-
count maintained at an office or branch of a U.S. or foreign
bank located outside the United States, the District of Colum-
bia, or any U.S. possessions. For example, an account is an off-
shore account if it is maintained in a foreign country at a branch
of a U.S. bank or subsidiary of a U.S. bank.*

Documentary evidence includes, but is not limited to, a
certificate of residence issued within the last three years by
a tax official of the country of which the payee claims to be
a resident, as well as any documentation issued by an autho-
rized governmental body that includes the individual’s name,
address, and photograph, such as a passport. If such documen-
tation is older than three years at the time of presentation, a
payee must also provide original copies of bank statements,
utility bills, medical bills, or other documents that support their
claim of foreign status.*"

A special rule may apply if a branch or office of a bank
or other financial institution is located in a country in which it
is not customary to obtain documentary evidence. In this case,
the bank or financial institution may rely on a statement which
meets the requirements of Reg. §1.6049-5(c)(4)(1).**

238 Reg. §1.6049-5(b)(16). For a discussion of notional principal contracts,
see 189 T.M., U.S. Taxation of Notional Principal Contracts.

¥ See PLR 201426002.

*Reg. §1.6049-5(c)(1).

' Reg. §1.1441-6(c)(3), §1.1441-6(c)(4).

*2Reg. §1.6049-5(c)(4)(i).
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For the payor to be able to rely on this documentary ev-
idence, they must have established procedures in place to ob-
tain, review, and maintain this information to sufficiently con-
firm the payee’s identity and support his claim of foreign sta-
tus. Documentation must be complete to allow the payor to re-
port payments on Form 1042-S, Foreign Person’s U.S. Source
Income Subject to Withholding, at year end.””

In all cases, a payor may not rely on a withholding cer-
tificate or documentary evidence if he has actual knowledge or
reason to believe that any information he has received is not re-
liable or true. Exemptions from reporting and withholding ap-
plicable to payments made to a non-U.S. person may not apply
if the payor has reason to believe that the payee is a U.S. person
who is not an exempt recipient.”*

b. Determining Status as U.S. or Foreign Payee

A payor must be able to correctly determine the status of
a payee if the appropriate reporting and withholding is to oc-
cur. Reportable payments made to a U.S. person dictate that the
payor file Forms 1099. However, payments made to a non-U.S.
person may be reportable on Form 1042-S, Foreign Person’s
U.S. Source Income Subject to Withholding, or may be entirely
exempt from any reporting or withholding. To successfully re-
port payments to the IRS as well as recipients or payees, a pay-
or must possess certain documentation that confirms the status
of the payee.

If the withholding agent cannot reliably associate a pay-
ment with a valid withholding certificate or valid documentary
evidence, it must presume that the payee is an individual, a
trust, or an estate, if the payee appears to be such person (e.g.,
based on the payee’s name or information in the customer file).
In the absence of reliable indications that the payee is an indi-
vidual, a trust, or an estate, the withholding agent must presume
that the payee is a corporation or one of the persons enumerat-
ed under Reg. §1.6049-4(c)(1)(ii)(B) through §1.6049-4(c)(1)
(i1)(Q) if it can be so treated without the need to furnish doc-
umentation. If the withholding agent cannot treat a payee as
a person described in Reg. §1.6049-4(c)(1)(ii)(A)(1) through
§1.6049-4(c)(1)(i1)(Q), then the payor must presume that the
payee is a partnership. For a domestic partnership, the pre-
sumption is that the entity is a U.S. nonexempt recipient subject
to reporting and withholding.**

If documentary evidence has been provided for an off-
shore account but the classification of the payee is not clear,
then the payor must make the presumption that the entity is an
exempt entity included in Reg. §1.6049-4(c)(1)(ii)(B) through
§1.6049-4(c)(1)(i1)(Q) if it can be so treated under any one of
those paragraphs without the need to furnish documentation. If
this presumption cannot be made, then the entity is presumed
to be a corporation unless the withholding agent knows, or has
reason to know, that the entity is not classified as a corporation
for U.S. tax purposes.”*

If a withholding agent makes a payment to a payee who
is defined to be an exempt recipient under Reg. §1.6049-4(c)
(1)(ii) and the payee has not provided any documentation, the

*Reg. §1.6049-5(c)(1).
M Reg. §1.6049-5(c)(3).
*Reg. §1.1441-1(b)(3)(ii)(B).
M Reg. §1.1441-1(b)(3)(ii)(C).
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payee is presumed to be a foreign person and not a U.S. person
based on any of the following indicia:

(1) The withholding agent has actual knowledge that the
payee’s employer identification number begins with the
two digits “98”;

(2) The withholding agent’s communications with the pay-
ee are mailed to an address in a foreign country;

(3) The name of the payee indicates that the entity is the
type of entity that is on the per se list of foreign corpo-
rations contained in §301.7701-2(b)(8)(i) (and, in the case
of a name which contains the designation “corporation”
or “company,” the withholding agent has a document that
reasonably demonstrates the payee was incorporated in the
relevant jurisdiction);

(4) The payment is made with respect to an offshore oblig-
ation; or

(5) The withholding agent has a telephone number for the
person outside of the United States with respect to an ac-
count opened after July 1, 2014

Special rules apply when a withholding agent makes a
withholdable payment™ to an exempt recipient. A withholdable
payment that a payor makes to an entity who is an exempt re-
cipient under Reg. §1.6049-4(c)(1)(ii), specifically a corpora-
tion, a foreign government, an international organization, a for-
eign central bank of issue, a financial institution, a nominee or
custodian, a broker, or a swap dealer, is presumed to be made
to a foreign payee in the absence of documentation (including
documentary evidence) that would establish the entity as a U.S.
person.”” A withholding agent will be allowed to apply this rule
to all payments (including payments other than withholdable
payments) made with respect to an obligation. This presump-
tion requires the withholding agent or payor to report payments
to the exempt recipient on Form 1042-S, Foreign Person’s U.S.
Source Income Subject to Withholding, at year end and with-
hold 30% from all payments.

Comment: The requirement to solicit documentation from
an exempt recipient to confirm their U.S. status is a significant
departure from procedures upon which U.S. payors have been
able to rely, especially when making payments to financial in-
stitutions and corporations. Moreover, U.S. payors who do not
make payments to foreign persons in the course of their trade or
business may not have the ability to report and withhold from
a payment made to an entity presumed to be foreign. These
changes should cause payors and withholding agents to develop
standard procedures to solicit documentation from all payees to
whom they make payments.

*TReg. §1.1441-1(b)(3)(iii)(A)(1).

*$Reg. §1.1473-1(a). A withholdable payment is defined to be any pay-
ment (1) of U.S.-source fixed or determinable annual or periodic income, and
(2) for sales or other dispositions occurring after December 31, 2018, any gross
proceeds from the sale or other disposition of any property that can produce in-
terest or dividends that are U.S.-source FDAP income.

*Reg. §1.1441-1(b)(3)(iii)(A)(2). This presumption will not apply to a
withholdable payment made to a payee determined to be a U.S. exempt recip-
ient before July 1, 2014 with respect to a preexisting obligation. Thus, a payor
is not required to solicit new documentation from an exempt recipient if the ac-
count or relationship was established before July 1, 2014.
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If indicia of foreign status exists, the 30-day grace period
provisions of §3406(e) do not apply for dividends and interest
from stocks and debt obligations that are actively traded;” div-
idends from a redeemable security issued by an investment
company; dividends, interest, or royalties from units of benefi-
cial interest in a unit investment trust that are publicly offered
and registered with the SEC; or amounts paid with respect to
loans of certain securities.”' At any time during the grace peri-
od, if the payor credits an account with broker proceeds from
sales of securities, or amounts reportable under §6042, §6045,
§6049, or §6050N, the payor may treat the payee as a foreign
person if, at the beginning of the grace period, the address of
record is in a foreign country, the payor has been furnished the
information contained in a withholding certificate (beneficial
owner withholding certificate),”” or the payor holds a withhold-
ing certificate that is no longer reliable (other than because the
validity period’™ has expired).”*

If the account is newly opened, the grace period begins on
the date that the account is first credited.” In the case of an ex-
isting account for which the payor holds a Form W-8 or oth-
er documentary evidence of foreign status, the payor may ap-
ply the grace period provisions in Reg. §1.1441-1(b)(3)(iv) be-
ginning on the date that the payor first credits the account af-
ter the existing documentation held with regard to the account
can no longer be relied upon (other than because the validi-
ty period has expired).”™ A new account is treated as an ex-
isting account for purposes of the grace period if the account
holder already holds an account at the branch location at which
the new account is opened, or if the account is treated as a
consolidated obligation to the extent the account does not re-
ceive any amounts subject to withholding under Chapter 3 of
the Code.™ A new account is also treated as an existing account
if an account is held at another branch location if the institu-
tion maintains an account information system described in Reg.
§1.1441-1(e)(4)(ix). The grace period expires on the earlier of
the close of the 90th day from the beginning of the grace period
or from the date valid documentation was received.” The grace
period will also end if the remaining account balance is equal
to or less than 28% (or other statutory tax rate that is applica-
ble to backup withholding) of the total amounts credited to the
account from the beginning of the grace period that would have
been subject to backup withholding if the presumption rules did
not apply.””

In the case of payments made to foreign intermediaries
or flow-through entities that are subject to withholding under
Chapter 3 of the Code and for which valid documentation is not
available, the presumption rules of Reg. §1.1441-1(b)(2)(v) and
§1.1441-5(c)(1), §1.1441-5(e)(2), and §1.1441-5(3) apply (sub-

'Reg. §1.1092(d)-1.

»'Reg. §1.6049-5(d)(2)(ii), §1.1441-6(c)(2).

»2Described in Reg. §1.1441-1(e)(2), as amended by T.D. 9890, 85 Fed.
Reg. 192 (Jan. 2, 2020) (adding requirement to collect account holder’s foreign
TIN and date of birth).

3 Described in Reg. §1.1441-1(e)(4)(ii)(A).

M Reg. §1.6049-5(d)(2)(ii).

Reg. §1.6049-5(d)(2)(ii).

P Reg. §1.6049-5(d)(2)(ii).

*"Reg. §1.6049-5(d)(2)(ii).

®Reg. §1.6049-5(d)(2)(ii).

Reg. §1.6049-5(d)(2)(ii).
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stituting the term “payor” for the term “withholding agent”) to
identify the payee. If a payment of an amount subject to with-
holding cannot be reliably associated with valid documentation
from a payee in accordance with Reg. §1.1441-1(b)(2)(vii), the
presumption rules of Reg. §1.1441-1(b)(3)(v), §1.1441-5(d),
§1.1441-5(e)(6) apply to determine the payee’s status. If the
payment is a withholdable payment, see Reg. §1.1471-3(c)(3)
for rules to identify the payee and see Reg. §1.1471-3(f)(5) for
the presumption rule that apply to amounts treated as made
to a foreign intermediary or flow-through entity (by substitut-
ing the term “payor” for the term “withholding agent”).** Pay-
ments not subject to withholding under Chapter 3 of the Code
are treated as payments made to an exempt recipient unless the
payor has reason to believe that the recipient is a nonexempt
U.S. person.*

If the payments being made to a foreign intermediary or
flow-through entity are U.S.-sourced bank deposit interest or
short-term original issue discount (OID), the general rule is that
the payment is presumed to be made to an undocumented U.S.
payee that is not an exempt recipient unless the payor has doc-
umentation from the payees of the payment and the payment is
allocated to foreign payees as a group, and to each U.S. nonex-
empt recipient payee.

However, if a payment is made to a person who is exempt
under Reg. §1.6049-4(c)(1)(ii) that has not provided an inter-
mediary withholding certificate, but the payor knows or has
reason to know that the payee may be an intermediary, the pay-
or must still apply the presumption rules that would deem the
payee to be an undocumented U.S. payee that is not an exempt
recipient even if a payor has reason to know that such a person
may be an intermediary, even if that person has provided docu-

mentation as an intermediary for another account with the same
262

payor.

Deposits with banks and other financial institutions that
remain on deposit for a period of two weeks or less, amounts of
OID arising from a sale and repurchase transaction that is com-
pleted within a period of two weeks or less, or amounts relat-
ing to certain obligations issued in bearer form may be treated
as paid to an exempt entity unless the payor has actual knowl-
edge that the payee or recipient is a U.S. person. Thus, these
payments would not be subject to withholding or reporting re-
quirements.*’

¢. Determining when Amounts Are Considered Paid
Outside the United States

The term interest or original issue discount (OID) excludes
payments or amounts from sources outside the United States
that are paid outside the United States by a non-U.S. payor or
non-U.S. middleman.** If the payor or middleman completes
certain acts necessary to effect payment outside the United
States, then the payment is not required to be reported under
§6049. A payment drawn on a U.S. bank account or made by
wire or electronic transfer from a U.S. account may still be con-
sidered to be paid outside the United States.”®

*Reg. §1.6049-5(d)(3)().
1 Reg. §1.6049-5(d)(3)(ii).
*2Reg. §1.6049-5(d)(3)(iii).
*Reg. §1.6049-5(d)(3)(iv).
*Reg. §1.6049-5(b)(6).
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(1) Amounts Paid on Deposits or Accounts with Banks
and Other Financial Institutions Outside the United
States

Amounts are considered paid at the branch or office at
which the amount is credited unless the branch or office is re-
ceiving the payment as an agent of the payee. The branch or
office must be a permanent place of business that is regularly
maintained, occupied, and used to carrying on banking busi-
ness. The office must have at least one employee who is reg-
ularly in attendance during normal business hours. The branch
or office must also receive deposits and engage in other bank-
ing activities described in Reg. §1.864-4(c)(5)(1).**

(2) Coupon Bonds and Discount Obligations in Bearer
Form

An amount paid with respect to a bond with coupons at-
tached (including a certificate of deposit (CD) with detachable
interest coupons) or a discount obligation not in registered form
is considered paid where the coupon or the discount obligation
is presented to the payor or its paying agent for payment. If an
obligation is not in registered form, there must be arrangements
reasonably designed to ensure that the obligation will be sold
or resold only to a person who is not a U.S. person. Moreover,
interest is payable only outside the United States and its pos-
sessions, and on the face of the obligation there must be a state-
ment that any U.S. person who holds such obligation will be
subject to limitations under the U.S. income tax laws.*”

An amount paid with respect to a bond with coupons at-
tached, including a certificate of deposit with detachable inter-
est coupons, or a discount obligation that is not in registered
form (within the meaning of §163(f) and the regulations there-
under) is considered to be paid where the coupon or the dis-
count obligation is presented to the payor or its paying agent
for payment.*®

(3) Foreign-Targeted Registered Obligations

Where the payor is the issuer or the issuer’s agent, an
amount is considered paid outside the United States with re-
spect to a foreign-targeted registered obligation issued before
January 1, 2016 if either the amount is paid by transfer to an
account maintained by the registered owner outside the United
States, or by mail to an address of the registered owner outside
the United States, or by credit to an international account. An
international account means the book entry account of a finan-
cial institution or of an international financial organization with
the Federal Reserve Bank of New York for which the Federal
Reserve Bank of New York maintains records that specifical-
ly identify an international financial organization or a financial
institution as either a non-U.S. person or a foreign branch of a
U.S. person as registered owner.”®

An obligation is considered to be targeted to foreign mar-
kets if it is sold or resold in connection with its original is-
suance only to foreign persons or to foreign branches of U.S.

*Reg. §1.6049-5(e)(1).
*Reg. §1.6049-5(e)(2).
*78163(f).

*®Reg. §1.6049-5(e)(3).
*Reg. §1.6049-5(e)(4).
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financial institutions in accordance with procedures similar to
those for bearer obligations. However, the provisions of Reg.
§1.6049-5(e) that require an obligation to be offered for sale
or resale in connection with its original issuance only outside
the United States do not apply with respect to registered oblig-
ations offered for sale through a public auction. Similarly, the
provisions of Reg. §1.6049-5(e) that require delivery to be
made outside the United Stated do not apply to registered oblig-
ations offered for sale through a public auction if the obliga-
tions are considered to be in registered form by virtue of the
fact that they may be transferred only through a book entry sys-
tem. The obligation, if evidenced by a physical document other
than a confirmation receipt, must contain on its face a legend
indicating that it has been sold or resold in connection with its
original issuance in accordance with those procedures.””

7. Form 1099-INT

a. Information Required on Form 1099-INT

Interest payments are reportable on Form 1099-INT, In-
terest Income. This form must include the payee’s name, ad-
dress, taxpayer identification number (TIN), as well as the total
amount of interest paid, and federal income tax withheld result-
ing from backup withholding. Other amounts that may need to
be disclosed include early withdrawal penalties, investment ex-
penses, foreign tax paid and the country to which the withheld
tax applies, tax-exempt interest, and private activity bond inter-
est.

The most current version of Form 1099-INT and Instruc-
tions can be found on the IRS website.””"

b. Filing Deadlines and Other Requirements

The Form 1099-INT is not required to be issued if the total
aggregate amount of interest paid is less than $10, or the payee
is an exempt recipient. However, the form must be issued if any
amount of income tax is reported.”’”

Payments may only be aggregated by account, insurance
contract, or investment certificate and reported accordingly.
Thus, if a payee has more than one account, insurance contract
or investment contract, separate reporting on Form 1099 is re-
quired for each account.””

Forms are required to be issued to payees after April 30th
of the year of payment, and no later than January 31st of the
following year.”™ Forms may be hand delivered in person, sent
via the U.S. Postal Service, posted to a website accessible to
the payee, or transmitted electronically to the payee’s email ad-
dress.”” Forms are to be filed with the IRS on paper no later
than February 28th or by March 31st if filed electronically.”™

'Reg. §1.871-14(e)(2).

ZSee IRS Pub. 1220, Specifications for Electronic Filing of Forms 1097,
1098, 1099, 3921, 3922, 5498, and W-2G, for instructions in completing the
boxes relating to payments to state taxing authorities.

?Reg. §1.6049-4(b)(1), §1.6049-6(a).

P Reg. §1.6049-4(d)(1).

*Reg. §1.6049-6(c).

1 See General Instructions for Certain Information Returns (Forms 1096,
1097, 1098, 1099, 3921, 3922, 5498, and W-2G). See also the 2002 Job Cre-
ation and Worker Assistance Act JCWAA), which authorizes the electronic is-
suance of certain Forms 1099. See also T.D. 9114, 69 Fed. Reg. 7567 (Feb. 18,
2004).
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For discussion on additional reporting requirements, see
V., below.

B. Original Issue Discount (OID)
1. Subject to Reporting

a. In General

Original Issue Discount (OID) is generally associated with
the issuance of a long-term debt instrument when it is issued
for a price less than its stated redemption price at maturity
(the principal amount). The OID, which is considered to be a
form of interest, is the difference between the stated redemption
price at maturity and the issue price. All debt instruments that
pay no interest before maturity (zero coupon bonds) are pre-
sumed to be issued at a discount. The majority of OID bonds
are zero coupon bonds. However, it is possible for a bond that
makes periodic coupon payments to also have OID.

Under §1273(a), OID is defined as the excess of a debt in-
strument’s “stated redemption price at maturity” over its “is-
sue price.”””” Debt instruments are considered to be originally
issued at a discount if a difference exists under the last terms of
purchase agreed to by the issuer and the first holder.” If, after
original issue, the market value of a debt instrument declines
(for example, due to an increase in prevailing interest rates) and
the bond is subsequently sold to another holder (not the first
holder), any difference between the stated redemption price of
the bond at maturity or, if an OID instrument, its original issue
price plus already accrued OID, and the purchase price of the
bond (i.e., its tax basis in the hands of the buyer) is considered
to be “market discount.””” Market discount, with the exception
of market discount associated with REMICs and certain oth-
er debt instruments under §6049(d)(7)(C), is not subject to the
§6049 information reporting rules.”*

An instrument’s stated redemption price at maturity is the
total amount due on maturity of the instrument as fixed by the
last modifications made to its sale agreement.” The stated re-
demption price includes the stated principal amount, i.e., gen-
erally the instrument’s face value, plus any interest and other
amounts payable at maturity. Interest based on a fixed rate and
payable unconditionally at fixed periodic intervals of one year
or less during the entire term of the instrument is not consid-
ered part of the stated redemption price.”® There is deemed to
be no OID when the discount is less than one quarter of one
percent of the stated redemption price at maturity multiplied by
the number of complete years to maturity.”*’

The issue price of the instrument is dependent upon
whether it is publicly offered or issued for property. When the
debt is publicly offered and is not issued for property, the issue
price is the initial offering price for the debt at which a substan-

76 See Rev. Proc. 2012-30, 2012-33 LR.B. 165; General Instructions for
Certain Information Returns (Forms 1096, 1097, 1098, 1099, 3921, 3922, 5498,
and W-2G).

77781273(a).

7881273(a)(2), §1273(b)(1), §1273(b)(2).

7781278(a)(2).

*86049(d)(6), §6049(d)(7)(C).

#181273(a)(2).

*281273(a)(2).

*81273(2)(3).
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tial amount was sold.”® When the debt is issued for property

other than money (including stock, other securities and services
rendered) and offered to the public, the issue price is the fair
market value of the property.”® The issue price for other debt
instruments is generally the price paid by the first buyer of the
debt.”*

For debt instruments initially sold together with a call or a
put (i.e., an option or a warrant), or other security (collectively,
an “investment unit”), the issue price is determined by allocat-
ing a portion of the issue price to each element of the invest-
ment unit based on the element’s fair market value. The alloca-
tion to the debt instrument becomes the issue price for calculat-
ing the amount of OID specific to the debt instrument.*”’

The following simple example illustrates the OID concept:

Example: Corporation C publicly issues serial zero-
coupon bonds in registered form. The bonds provide for a
single payment at their maturity in three years. This pay-
ment will include the stated principal amount of $100,000,
i.e., the bond’s face value, plus $34,100 of interest at 10%,
compounded semi-annually. A substantial amount of the
bonds are sold at $112,000 in their initial offering. The
OID formula is: (stated principal + interest to be paid at
maturity) — (issue price). Applying the formula, the bonds
are each issued with $22,100 of original issue discount:
($100,000 + $34,100) — ($112,000) = $22,100.

For tax reporting purposes, the amount and timing of the
total OID that is reportable is dependent upon the applicability
of §1272.2 If the instrument is covered under §1272, OID is
to be treated as paid and, thus, reportable under §6049 when
includible in the holder’s gross income.™ In general, §1272
applies to obligations with maturities of more than one year
(“long-term”) if issued after July 1, 1982 and included in in-
come based on a constant interest rate.” For debt instruments
issued by a corporation after May 27, 1969, and before July 2,
1982, interest to be included in gross income is calculated as
a ratable monthly amount multiplied by the number of months
(complete plus partial) held by the owner.”'

If the OID instrument is within the reportable categories
listed under §6049(b), but not covered under §1272, OID be-
comes reportable at the instrument’s maturity or, if earlier, its
redemption.” These items include long-term obligations is-
sued on or before May 27, 1969, U.S. savings bonds, and debt
instruments with fixed maturities of not more than one year
(“short-term™), e.g., U.S. Treasury bills.”” Tax-exempt oblig-
ations,” obligations issued by natural persons before March

#181273(b)(1).

$581273(b)(3), §1273(b)(5). See §1274 for abusive circumstances when
the issue price may be imputed.

#81273(b)(2).

#781273(c).

#886049(d)(6)(A).

*¥86049(d)(6)(A)(D).

081272(a).

#181272(b).

#286049(d)(6)(A)(ii).

*%§1272(a)(2). See also IRS Pub. 1212, Guide to Original Issue Discount
(OID) Instruments.

*The 2005 Tax Increase Prevention and Reconciliation Act (TIPRA),
Pub. L. No. 109-222, §503, removed the exemption to report tax-exempt inter-
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2, 1984, and loans between natural persons not made in the
course of a trade or business and not exceeding $10,000, even
though expressly excluded under §1272, are also excluded un-
der §6049(b)(2)(A) and §6049(b)(5), respectively, and, thus,
are not reportable.””

Original issue discount on a bearer obligation issued be-
fore January 1, 1983, is reportable at the earlier of the obliga-
tion’s maturity or its redemption.”

For long-term OID obligations, the issue date of the instru-
ment is critical in determining the proper tax accrual and, thus,
the timing and amount of OID includible in a taxpayer’s in-
come.” The OID on instruments issued after July 1, 1982, but
before January 1, 1985, is includible in income on the basis of
a constant yield.”” The annual OID amount equals the sum of
daily portions of the OID for each day during the taxable year
the instrument is held, allowing for an amortization of a portion
of any acquisition premium paid.””

The accrual period for an instrument issued after 1984 is
based on a six-month period that ends on the day correspond-
ing to the instrument’s stated maturity date or six months be-
fore the maturity date.’ For debt instruments issued after April
3, 1994, accrual periods may be any length and may vary over
the term of the debt instrument. The accrual period cannot ex-
ceed one year and all payments must be made on either the first
or last day of the accrual period.™

For instruments issued on or before July 1, 1982, OID is
includible in gross income on a ratable basis.”” The annual OID
amount equals the ratable monthly portion of OID, multiplied
by the number of complete months that the instrument is held
in the taxable year, plus any fractional part of a month in the
case of a change in ownership.”” The ratable monthly portion is
defined to equal the total OID in the instrument, divided by the
total number of months from the date of the instrument’s orig-
inal issue to its stated maturity date, offset by a share of any
acquisition premium paid by the holder.”*

b. Short-Term OID

Original issue discount (OID) on short-term debt instru-
ments with maturities of one year or less is treated for purposes
of §6049 as paid in the calendar year the instruments mature
or, if earlier, are redeemed. These instruments, that are excep-
tions to the provisions of §1272, include tax-exempt obliga-
tions, U.S. savings bonds, publicly traded commercial paper or
U.S. Treasury bills, and OID on bearer obligations regardless
of their maturities if issued before January 1, 1983.%

est payments under §6049(b) beginning with tax year 2006. However, informa-
tion reporting for tax-exempt OID under §6049 will still not be required until
future guidance is provided by the IRS and Treasury.

81272(a)(2).

0 $6049(d)(6)(A)(ii).

2781272(a), §1272(b).

881272(a).

#981272(a)(3) and §1272(a)(7) and IRS Pub. 1212, Guide to Original Is-
sue Discount (OID) Instruments.

§1272(a)(5) and IRS Pub. 1212.

*"Reg. §1.1272-1(b) and IRS Pub. 1212.

0281272(b)(1).

81272(b)(1).

§1272(b)(2)-§1272(b)(4).

381272(a)(2), §6049(d)(6)(A)(ii); Reg. §1.6049-5(b). If the short-term in-
strument is issued for face value and pays stated interest but only at maturity,
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The amount of OID includible in gross income is treated as
“reportable interest” and thus reportable on Form 1099-INT.*
The amount reported is the difference between the stated re-
demption price at maturity and the original issue price, disre-
garding any acquisition premium or purchase allowance.™”

If a short-term discount obligation is retired or redeemed
any discount must be reported on Form 1099-INT. If the hold-
er’s actual purchase price is known, it may be used to calculate
the amount includible on Form 1099-INT. Thus, the amount
included on Form 1099-INT includes consideration of any ac-
quisition premium paid or market discount experienced. Gross
proceeds from the retirement or redemption of a short-term
obligation (apart from long-term pre-1983 bearer obligations)
are not required to be reported on Form 1099-B unless the
obligation is sold before maturity, in which case reporting is re-
quired. Moreover, accrued discount to the date of sale is not re-
portable on Form 1099-INT or Form 1099-OID.*

In determining the owner’s purchase price, middlemen,
brokers, and those required to complete 1099-INT may look to
the holder’s copies of their purchase confirmations or similar
records, or check their own transaction records to determine the
price the holder paid for his obligation. If a holder’s purchase
price cannot be obtained, the reporter is generally required to
report the OID from the short-term obligation as if the holder
acquired the obligation at its original issue price.’”

A special rule exists for reporting Treasury bills (T-bills).
If the holder’s purchase price cannot be determined, Form
1099-INT must be completed using the noncompetitive dis-
count price for the T-bill with the longest maturity that matured
on the same date that the specific T-bill reported matured.
These prices are reflected in Section III-A of IRS Pub. 1212,
Guide to Original Issue Discount (OID) Instruments.”'’ Similar
rules have been applied to short-term discount obligations with-
in Section III including the Federal Home Loan Banks (FHL
Banks), the Federal National Mortgage Association (Fannie
Mae), Federal Farm Credit Bank (FFCB), the Federal Home
Loan Mortgage Corporation (Freddie Mac), and the Federal
Agricultural Mortgage Corporation (Farmer Mac).”"

Example: There are 13-week and 26-week T-bills matur-
ing on the same date as the T-bill being redeemed. The
price actually paid by the owner cannot be established by
owner or middleman records. The payor treats as the is-
sue price of the T-bill the noncompetitive discount price
(expressed as a percent of principal) shown in Section III-
A of IRS Pub. 1212 for a 26-week bill maturing on the

the instrument may be considered issued with OID under §1273. As such, OID
on the instrument may be subject to these rules since excepted under §1272.

¥ See IRS Pub. 1212, Guide to Original Issue Discount (OID) Instru-
ments; Instructions for Forms 1099-INT and 1099-OID.

*7See TRS Pub. 1212, Guide to Original Issue Discount (OID) Instru-
ments; Instructions for Forms 1099-INT and 1099-OID.

% See IRS Pub. 1212, Guide to Original Issue Discount (OID) Instru-
ments; Instructions for Forms 1099-INT and 1099-OID.

" See IRS Pub. 1212, Guide to Original Issue Discount (OID) Instru-
ments; Instructions for Forms 1099-INT and 1099-OID.

#19See TRS Pub. 1212, Guide to Original Issue Discount (OID) Instru-
ments; Instructions for Forms 1099-INT and 1099-OID.

" See TRS Pub. 1212, Guide to Original Issue Discount (OID) Instru-
ments; Instructions for Forms 1099-INT and 1099-OID.

A-26 09/01/2026

© 2026 Bloomberg Industry Group, Inc., Arlington, VA
ISBN 978-1-63359-153-0

same date as the T-bill redeemed. The interest reportable
on Form 1099-INT is the OID (per $1,000 of principal)
shown in Section III-A for that obligation.’”

If the discount reflected on Form 1099-INT is estimated
in this manner, the recipient must take care to include the total
amount of interest reported to them in their income tax return.
Adjustments must then be made and clearly reflected in the re-
cipient’s tax return to reduce (or increase) the taxable amount
in accordance with the official instructions for the tax return be-
ing filed.’”

c. U.S. Savings Bonds

Discount on U.S. savings bonds is not covered under
§1272, and, therefore, must be reported as interest on Form
1099-INT when the instrument matures or, if earlier, is re-
deemed.”* The amount that must be reported is the difference
between the redemption amount paid and the initial investment
price. For purposes of completing Forms 1099-INT, these
amounts may not be reduced by any amounts previously taken
into the holder’s taxable income by reason of a §454 election to
be taxed currently on annual increases in the redemption price
of the bond.™”

If the savings bond was previously transferred to, and reis-
sued in the name of, the person presenting the bond for pay-
ment, the reportable interest on its redemption may not be re-
duced by any amounts that accrued before the re-issuance, even
though those amounts were reportable at the time on Form
1099-INT to the transferor.”'® If a §1037 tax-deferred exchange
occurs, only the actual cash paid to the holder, if any, is re-
portable on Form 1099-INT*"

d. Certificates of Deposit

OID on certificates of deposit (CDs) that are issued, pur-
chased, or renewed after 1970 must be reported on Form
1099-0OID if the investment’s term is more than one year and
the amount of OID is $10 or more. These same reporting re-
quirements are also applicable to other deposit arrangements,
such as time deposits and bonus savings plans for which pay-
ments of interest are deferred until maturity. The general long-
term OID rules apply in calculating reportable amounts.*'®

Early withdrawal penalties of interest and principal may be
assessed when funds are withdrawn before the maturity date of
the investment. These forfeited amounts are reportable in Box
3 of Form 1099-OID. These charges may not be offset against
OID reported in Box 1 or interest reported in Box 2.

2 See IRS Pub. 1212, Guide to Original Issue Discount (OID) Instru-
ments; Instructions for Forms 1099-INT and 1099-OID.

**IRS Pub. 17, IRS Pub. 550, and IRS Pub. 1212.

1486049(d)(6)(A)(i), §1272(a)(2)(B), and Instructions
1099-INT and 1099-OID.

138454(c); Reg. §1.6049-4(d)(9).

%Reg. §1.6049-4(d)(9) and IRS Pub. 550, Investment Income and Ex-
penses.

*Reg. §1.6049-4(d)(9) and IRS Pub. 550, Investment Income and Ex-
penses.

SIIRS Pub. 1212, Guide to Original Issue Discount (OID) Instruments; In-
structions for Forms 1099-INT and 1099-OID.

¥ 1Instructions for Form 1099-OID.

for Forms
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Investments of this nature, which are considered to have
OID under §1273, but are excepted from §1272 as short-term
obligations, are reported in the same manner as other short-
term obligations. Discount from these investments is reportable
as interest on Form 1099-INT for the calendar year in which
the investment matures or, if earlier, the year it is redeemed or
withdrawn.™

e. Tax Reporting for Stripped Debt Instruments

“Bond or coupon stripping” occurs when the ownership
interest in a bond, debenture, note, certificate, or other evidence
of indebtedness is separated from one or more of its coupons
before they become payable. For tax purposes, when the
stripped bond or coupon is sold, the sold portion is considered
to be a separate debt instrument that is originally issued at a dis-
count on the date of purchase.” Generally, stripped bonds and
coupons are issued as zero coupon instruments without stat-
ed interest. Examples include instruments issued by the U.S.
Treasury’s Separate Trading of Registered Interest and Prin-
cipal Securities (STRIPS) program and government-sponsored
enterprises such as the Resolution Funding Corporation and the
Financing Corporation, as well as debt instruments backed by
U.S. Treasury securities that represent ownership interests in
those securities offered primarily by brokerage firms, variously
called CATS, COUGRs, TIGRs, etc.””

Special rules apply to sales and purchases of stripped
bonds and coupons that occur after July 1, 1982. If a stripped
bond was purchased after July 1, 1982, it is considered to have
been issued with OID equal to the difference between its stat-
ed redemption price at maturity and its ratable share of the to-
tal purchase price of all issues sold, based on its then fair mar-
ket value. If the instrument purchased after July 1, 1982, was
a stripped coupon, the amount payable on the due date of the
coupon is used instead of the stated redemption price as defined
in §1273(a)(2).”” Thus, the ratable share of the purchase price
is generally the holder’s acquisition price.” This approach ef-
fectively eliminates the need for OID adjustments for market
premiums or any considerations of market discount.

However, if an obligation is acquired after October 22,
1986, any market discount that accrued before the date of sale
of the stripped bond or coupon must be included in income to
the extent the discount has not been previously reported.’”

OID on stripped bonds and coupons purchased after July
1, 1982 with maturities of more than one year is computed us-
ing a constant-yield method that corresponds to the actual eco-
nomic accrual of interest. OID is allocated over the time that
the instrument is held through a series of adjustments to the
acquisition price for each accrual period. Accrual periods vary
depending upon whether the stripped coupon or bond was pur-
chased before 1985.

OID on short-term stripped coupons or bonds with maturi-
ty dates of one year or less is includible in gross income in the

2086049(d)(6)(A)(i).

2181286.

2281286(d).

32381286(a), §1286(e)(4).

*41RS Pub. 1212, Guide to Original Issue Discount (OID) Instruments.
RS Pub. 1212.

2681272; IRS Pub. 1212.
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year of their maturity date (or payment due date) or, if earlier,
the year of their redemption. The rule differs if the holder is the
person who stripped the bond or coupon, in which case OID
is includible in gross income as it accrues.” These amounts, if
reportable under §6049, must be included on Form 1099-INT
when paid.

Note: Section 6049(d)(6)(B) defines OID for reporting
purposes as having “the meaning given to such term by section
1273(a).” With respect to OID on a strip instrument under
§1286, the definition of OID includes the use of the purchase
price to calculate OID as opposed to §1273(a) that requires the
use of the original issue price in the calculation. Thus, OID
from stripped coupons or bonds does not have the same techni-
cal meaning given to the term by §1273(a) and literally may not
be within the §6049(d) definition. However, OID applicable to
stripped coupons or bonds is required to be calculated based on
the rules of §1272 and treated as paid at the time that the OID is
includible in the holder’s gross income.” This amount is to be
reported on Form 1099-OID.” Brokers and middlemen should
rely on IRS Pub. 1212 (Section II tables) to calculate the appro-
priate amount of OID to be reported.

Holders may need to make adjustments to the amount
of OID reported on Form 1099-OID that is included in their
personal tax returns. The gross amount of OID from Form
1099-OID should be shown in the holder’s return along with
appropriate adjustments to reflect the correct amount of in-
come.

f. Tax-Exempt Bonds and Coupons

The OID on a stripped tax-exempt bond or on a stripped
coupon from a tax-exempt bond is generally not taxable. How-
ever, the holder of this type of instrument must comply with
certain requirements if the instrument was acquired after Octo-
ber 22, 1986. Subsequent to this date, the holder must accrue
OID on the instrument to determine its basis when the instru-
ment is eventually sold.™

2. Who Must Report

Reporting is required if the payor is one of the following:

* an issuer with any bond outstanding or other evidence of
indebtedness in registered or bearer form issued with OID;

ean issuer of a certificate of deposit (CD) made, pur-
chased, or renewed after 1970 if the CD has OID and a
term of more than one year;

» a financial institution having other deposit arrangements,
such as time deposits or bonus savings plans, if the
arrangements have OID and a term of more than one year;

* a broker or other middleman holding an OID obligation,
including CDs as nominee for the actual owner;

781281(b)(1)(F).

2586049(d)(6)(A)().

YIRS Pub. 1212, Guide to Original Issue Discount (OID) Instruments;
Form 1099-0OID, Instructions to Recipient.

*IRS Pub. 1212; IRS Pub. 17, Your Federal Income Tax (For Individu-
als).

31 For discussion of OID on tax-exempt and tax-advantaged debt instru-
ments, see 183 T.M., Tax-Advantaged Bonds; IRS Pub. 1212; Instructions for
Form 1099-INT and Instructions for Form 1099-OID.
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* a trustee or middleman of a WHFIT or widely held mort-
gage trust (WHMT); or

* a real estate mortgage investment conduit (REMIC), a
holder of an ownership interest in a financial asset securi-
tization investment trust (FASIT), or an issuer of a collat-
eralized debt obligation (CDO).

Reporting on Form 1099-OID is not required if the payee
is a corporation, a tax-exempt organization, an IRA, an Archer
MSA or Medicare Advantage MSA, a U.S. agency, a state, the
District of Columbia, a U.S. possession, or a registered securi-
ties or commodities dealer.*”

3. Additional Reporting Requirements

a. Form 8281

Issuers of certain publicly offered debt instruments having
OID must file Form 8281, Information Return for Publicly Of-
fered Original Issue Discount Instruments, within 30 days after
the date of issuance.”” The information provided on that form
will enable the IRS to update IRS Pub. 1212, Guide to Original
Issue Discount (OID) Instruments, that is used by brokers and
middlemen to identify publicly offered OID debt instruments
that they hold as nominees.” An issuer who fails to timely file
Form 8281 may be subject to a penalty of 1% of the aggregate
issue price of the debt unless it can be shown that the failure
was due to reasonable cause and not willful neglect. The maxi-
mum penalty for any issue is $50,000.™

Publicly offered debt instruments include serial obliga-
tions, debt instruments issued in exchange for other debt instru-
ments or for stock, a debt instrument sold together with options
or warrants (an investment unit), sinking fund instruments, or
convertible instruments. An obligation registered with the Se-
curities and Exchange Commission (SEC) is a publicly of-
fered debt instrument. However, an obligation exempt from
SEC registration may also be publicly offered as noted in Reg.
§1.1275-1(h).

The information reporting requirements apply to any debt
instrument that has OID if the instrument is part of an issue
the offering of which is registered with the SEC after the issue
date of the debt instrument.”® For example, this rule applies to
a newly issued debt instrument (B bond) exchanged for an oth-
erwise identical non-SEC-registered debt instrument (A bond)
if the B bond is part of an issue the offering of which is regis-
tered with the SEC and the B bond has an issue date that is the
same as the issue date of the A bond for tax purposes because
the exchange is not a realization event under Reg. §1.1001-3.
For these debt instruments, Form 8281 must be filed within 30
days after the date the offering is registered with the SEC.*”

*Instructions for Forms 1099-INT and 1099-OID.

3 Reg. §1.1275-3(c); Instructions for Form 8281, Information Return for
Publicly Offered Original Issue Discount (OID) Instruments.

3RS Pub. 1212, Guide to Original Issue Discount (OID) Instruments,
may also be used by owners of certain debt securities to determine the amount
of OID to include in their tax returns.

¥ 86706(b).

Reg. §1.1275-3(c)(4), T.D. 9616, 78 Fed. Reg. 23,116 (Apr. 18, 2013),
applicable to debt instruments that are part of an issue the offering of which is
registered with the SEC on or after January 1, 2014.

TReg. §1.1275-3(c)(4).
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An exception from reporting on Form 8281 applies to
regular interests of a real estate mortgage investment conduit
(REMIC) or collateralized debt obligations (CDOs), instru-
ments for which OID is de minimis, tax-exempt obligations,
short-term obligations (maturity is one year or less), certificates
of deposit (CDs) issued by banks or financial institutions, CDs
sold by brokers or other middlemen, or a public offering of
stripped bonds or stripped coupons, including instruments is-
sued under the Department of the Treasury’s Separate Trading
of Registered Interest and Principal Securities (STRIPS) pro-
gram and instruments that constitute ownership interests in
U.S. Treasury securities.”

b. IRS Pub. 1212

IRS Pub. 1212, Guide to Original Issue Discount (OID) In-
struments, is comprised of general information relative to the
different types of debt instruments that may have OID that is
required to be reported. However, the publication does not in-
clude U.S. savings bonds, certificates of deposit (CDs) and oth-
er face amount certificates issued at a discount, obligations is-
sued by tax-exempt organizations, OID instruments that ma-
tured or were entirely called by the issuer before the tables
were posted on the IRS website, mortgage-backed securities
and mortgage participation certificates, long-term OID debt in-
struments issued before May 28, 1969, certain short-term oblig-
ations, debt instruments issued at a discount by states and their
political subdivisions, REMIC regular interests and collateral-
ized debt obligations (CDOs), commercial paper and bankers
acceptances issued at a discount, obligations issued by individ-
uals at a discount, foreign obligations not traded in the United
States and obligations not issued in the United States, and OID
instruments for which no information was available.

The OID tables that are to be used to calculate the amount
of OID to report are only available on the IRS website.” The
tables are posted to the website in late November or early De-
cember of each year and are divided into three sections. Ta-
bles are reposted in January of the subsequent year to include
November and December information. Section I includes infor-
mation pertinent to publicly offered long-term debt instruments
such as the name of the issuer, Committee on Uniform Securi-
ty Identification Procedures (CUSIP) number, issue date, ma-
turity date, the issue price expressed as a percent of principal
or of stated redemption price at maturity, the annual stated or
coupon interest rate, the yield to maturity that will be added to
Section I-B bonds issued after December 31, 2006, total OID
accrued up to January 1 of a calendar year, the daily OID for
the accrual periods falling in a calendar year and subsequent
year for long-term debt instruments issued after July 1, 1982,
and the total OID per $1,000 of principal or maturity value for
a calendar year or subsequent year. Section II contains infor-
mation pertinent to stripped coupons and principal components
of U.S. Treasury and government-sponsored enterprise debt in-
struments. This section also includes debt instruments backed
by U.S. Treasury securities that represent ownership interests
in those securities. Section III includes information specific to
short-term discount obligations. For each obligation, this list in-
cludes the CUSIP number, maturity date, issue date, issue price

¥Reg. §1.1275-3(c)(3).
¥ See https://www.irs.gov/forms-pubs/original-issue-discount-oid-tables.
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expressed as a percent of principal, and discount to be reported
as interest for a calendar year per $1,000 of redemption price.
Short-term obligations reported in Section III-B have been dis-
continued by the Student Loan Marketing Association.

4. Form 1099-OID

a. Filing Requirements for Form 1099-OID

The information required to be reported on Form
1099-0O1ID should include much of the same general informa-
tion required on Form 1099-INT such as the name, address and
taxpayer identification number (TIN) of the payee, as well as
the payor’s name, address, and the payor’s employer identifi-
cation number (EIN).*’ An account number is required when
multiple accounts for the same payee are to be reported on
more than one Form 1099-OID.

Generally, a separate Form 1099-OID must be filed for
each discount obligation even if several OID obligations are
held by the same person. However, the amount of OID may
be aggregated from two or more obligations on the same Form
1099-OID if the same person holds more than one certificate of
the same issue for the same period of time during the calendar
year and each certificate has the same proportional amount of
OID to report.”

The information reporting requirements for OID conform
to those for interest as defined in §6049. Payments of OID ag-
gregating $10 or more that are includible in gross income un-
der §1272 must be reported on Form 1099-OID. However, the
aggregation rule does not apply if backup withholding has oc-
curred, in which case reporting is always required to reflect the
amount of taxes withheld irrespective of the amount of OID
that is reported.*”

The most current version of Form 1099-OID and Instruc-
tions can be found on the IRS website.”*

b. Additional Reporting Requirements

The copy (Copy B) that is sent to the recipient or payee
must also include a statement to alert the payee that the amount
of OID reported may not be the correct figure to report on the
payee’s income tax return.

Any qualified stated interest and OID paid on a taxable
obligation may both be reported on Form 1099-OID. Alter-
natively, the interest may be reported separately on Form
1099-INT rather than on Form 1099-OID. However, OID tax-
exempt interest that is $10 or more must be reported on Form
1099-OID.*

*"Except on copies provided to the IRS, a truncated taxpayer identification
number may be used on Form 1099-OID. Reg. §1.6049-6(b)(3), T.D. 9675,
79 Fed. Reg. 41,127 (July 15, 2014), effective for payee statements due after
December 31, 2014. Reg. §1.6049-6(e)(5). The payer’s taxpayer identification
number (TIN) may not be truncated in any form. See Instructions for Forms
1099-INT and 1099-OID.

*'Reg. §1.6049-6(b)(2); IRS Pub. 1212, Guide to Original Issue Discount
(OID) Instruments.

2 Reg. §1.6049-6(b)(2); IRS Pub. 1212, Guide to Original Issue Discount
(OID) Instruments.

*See IRS Pub. 1220, Specifications for Electronic Filing of Forms 1097,
1098, 1099, 3921, 3922, 5498, and W-2G, for instructions in completing the
boxes relating to payments to state taxing authorities.

¥4 See Instructions for Form 1099-OID.
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C. Dividends and Other Corporate Distributions

1. Dividends Subject to Reporting

Dividends are defined for reporting purposes to include
any distribution by a corporation that is considered a dividend
under §316, any payment made by a stockbroker to any person
as a substitute for a dividend, and a distribution from a regulat-
ed investment company (RIC).*

For the recipient, dividends are distributions of money,
stock, or other property paid by the corporation. The most com-
mon types of distributions are ordinary dividends, capital gain
distributions, and nondividend distributions.

a. Dividends Distributed by a Corporation that Are
Defined Under §316

Under §316, a dividend is any distribution of property
made by a corporation to its shareholders out of accumulated
earnings and profits or current earnings and profits, computed
as of the close of the taxable year without reduction for distrib-
utions made during the taxable year.** For this purpose, proper-
ty includes cash, securities, and any other property except stock
or stock rights in the corporation making the distribution.’

The amount of the reportable dividend or other reportable
shareholder distribution is generally the amount of money re-
ceived, plus the fair market value of any other property re-
ceived on the date of distribution.”* These dividends are includ-
ed in “Total Ordinary Dividends” Box 1a on Form 1099-DIV.*

Example: Corporation X paid a taxable dividend per share
of $2 in cash and a $12 principal amount of Corporate Y
securities ($12 note). The fair market value of the $12 note
on the distribution date was $11. The amount includible on
Form 1099-DIV as an ordinary dividend should be $13 per
share, $2 cash plus the $11 fair market value of each $12
note received.

If a distribution is not paid from accumulated and current
earnings and profits, the distribution is deemed to be a return
of capital to be offset against the shareholder’s tax basis in
their shares. Any distribution in excess of the tax basis of
those shares is treated as if it were gain from the sale of
the shares.™ A return of capital, if determinable, is reported
on Form 1099-DIV as “Nondividend Distributions,” Box 3.*'
Nondividend distributions are considered fully or partially non-
taxable as dividends only because the paying corporation’s cur-
rent and accumulated earnings and profits are less than the dis-
tributions. Nondividend distributions do not include tax-free
stock dividends or distributions exchanged for stock in liqui-
dations or redemptions.” A corporation making “nondividend
distributions” to its shareholders resulting from its lack of earn-
ings and profits also must file Form 5452, Corporate Report of

*Reg. §1.6042-3(a).

#68316(a)(1), §316(a)(2).

#78316(a), §317(a).

88301(b)(1), §301(b)(3).

** See Instructions for Form 1099-DIV.

308316(a)(1), §316(a)(2). See also §301(c).

! See Instructions for Form 1099-DIV and IRS Pub. 550.
**Form 5452, Corporate Report of Nondividend Distributions.
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Nondividend Distributions. This form, along with supporting
data, must be filed with the payor’s federal income tax return.’”

Ordinary dividends also include dividend payments re-
ceived from shares purchased and held by a dividend reinvest-
ment plan (DRIP). These types of plans allow stockholders to
use dividends to buy additional shares of stock in the same cor-
poration rather than receiving a cash payment. Even though the
cash dividends are not physically received by the stockholder,
the dividends are still subject to reporting on Form 1099-DIV
in the year they are paid.™

b. Substitute Payments

Brokers are required to report substitute payments to in-
dividuals, including payments in lieu of dividends, on Form
1099-MISC, Miscellaneous Information, Box 8.*

A substitute payment may be a payment in lieu of a div-
idend for which the ex-dividend date occurs during the period
after the transfer of stock for use in a short sale, and before
the closing of the short sale.” A short sale is a commonly used
trading strategy that seeks to capitalize on an anticipated de-
cline in the price of a security. The transaction is typically ef-
fected by borrowing shares from a broker who often represents
both the short seller and the lender in the transaction. As a mat-
ter of course, margin account agreements with brokers usually
provide for the lending of the client’s securities that are subject
to the margin agreement. The borrowed shares are immediately
sold in the open market with the intention to buy them back at
some point in the future. Once the shares are repurchased, they
are returned to the broker or lender.

When dividends are paid on the shares that have been bor-
rowed and the ex-dividend date occurs during the period after
the transfer of stock for use in a short sale and before the clos-
ing of the short sale,”’ the owner of the securities on the ex-div-
idend date (the borrower) will be entitled to receive the actu-
al dividend payment. If the dividend is deemed to be qualified,
the payment may be taxed at the lower preferential rates. The
transaction usually requires that the short seller (the borrower)
make “in lieu of”’ (or substitute) payments to the lender to make
up for dividend payments that would have been received by the
lender had they not loaned the stock. Substitute payments are
deemed received when the amount is paid or deemed paid to
the broker on behalf of the customer.’

A broker may also be required to report substitute pay-
ments made to an individual in lieu of exempt-interest divi-

3786042(d). See Instructions for IRS Form 5452.

B4IRS Pub. 550, Investment Income and Expenses. Pursuant to Reg.
§31.3406(b)(2)-4(c)(3), a dividend paid to a dividend reinvestment plan is sub-
ject to backup withholding under §3406 at the time and to the amount made
available to the shareholder or credited to the shareholder’s account. At the dis-
cretion of the payor, withholding under §3406 need not be applied to any ex-
cess of the fair market value of the shares of stock received by the shareholder
or credited to the shareholder’s account over the purchase price of the shares
(including shares acquired by the shareholder at a discount in connection with
the dividend distribution) or to any fee that is paid by the payor in the nature
of a broker’s fee for purchase of the stock or service charge for maintenance of
the shareholder’s account. The payor must, however, treat any excess amounts
and fees on a consistent basis for each calendar year.

*¥ Notice 2003-67.

Reg. §1.6045-2(a)(4)(1)(B).

*TReg. §1.6045-2(a)(4)(i)(B).

Reg. §1.6045-2(e).
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dends or capital gain dividends paid by a RIC, distributions
treated as a return of capital, or foreign tax credit dividends.”
For purposes of §6045(d), dividends to which substitute pay-
ments are related are defined under §316 (the same as for
§6042) but also include distributions treated as returns of capi-
tal under §301(c)(2) or §301(c)(3).**

When a broker receives a substitute payment in lieu of tax-
exempt interest, exempt-interest dividends, or other items on
behalf of the customer for which reporting is required, the bro-
ker must be able to determine the identity of the customer as
of the record date with respect to whose securities were trans-
ferred and on whose behalf the broker received the substitute
payments.*'

No reporting for substitute payments is required if the total
aggregate amount of the substitute payments is less than $10,*
the recipient is an exempt entity,” or the recipient is an exempt
foreign person.*™

c. Distribution from a Regulated Investment Company
(RIC)

A regulated investment company (RIC) is a domestic cor-
poration registered throughout the tax year as a management
company or unit investment trust under the Investment Com-
pany Act of 1940 (ICA) that elects to be treated as a business
development company, or is a common trust fund or similar
fund that is neither an investment company under §3(a)(1) of
the ICA nor a common trust fund as defined under §584(a).
Moreover, the RIC must meet the income test, asset test, and
distribution requirements as explained in §851.

A RIC may be treated as a corporation for tax purposes.
Thus, distributions of money or property other than amounts
distributed in liquidation or redemption of shares or amounts
designated as special dividends are generally taxed as ordinary
dividends even though the RIC may be investing in bonds or
equities that earn interest or dividends, or create short-term cap-
ital gains when investments are sold.’” The most common form
of a RIC is a mutual fund.

For further discussion of reporting for RICs, see IV.A., be-
low.

*Reg. §1.6045-2(a)(3)(ii).

*Reg. §1.6045-2(a)(4)(iv).

1 Reg. §1.6045-2(H)(1).

2 Reg. §1.6045-2(b)(1).

*“Reg. §1.6045-2(b)(2). An exempt recipient is an organization exempt
from taxation under §501(a); an individual retirement account; the United
States, a possession of the United States or an instrumentality or a political sub-
division or a wholly owned agency of the foregoing; a State, the District of
Columbia, or a political subdivision or a wholly owned agency or instrumen-
tality of either of the foregoing; a foreign government or a political subdivision
thereof; an international organization, or a foreign central bank of issue as de-
fined in Reg. §1.6049-4(c)(1)(ii)(H), or the Bank for International Settlements.
The determination of whether a person is an exempt entity shall be made in the
manner described in Reg. §1.6045-1(c)(3)(i)(B).

364 Reg. §1.6045-1(g)(1)(i). A return is not required to be furnished by the
broker for substitute payments made to a foreign person who has provided doc-
umentation upon which the broker may rely in order to treat the recipient as a
foreign person.

8316, §301.
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2. Who Must Report

Every person who makes payments aggregating $10 or
more to any other person of dividends and other distributions
on stock must file an information return on Form 1099-DIV,
Dividends and Distributions. Reporting is also required if a
payor withheld and paid any foreign tax on dividends and other
distributions on stock, withheld any federal income tax under
the backup withholding rules, or paid $600 or more as part of
a liquidation. This reporting obligation also extends to those
nominees receiving payments of dividends on behalf of others
except for husbands or wives who receive payments on behalf
of their spouses.’®

Under Reg. §1.6042-2(a)(1)(ii), banking institutions and
trust companies (or their nominees) exercising trust powers,
and other fiduciaries may be required to file Form 1041, U.S.
Income Tax Return for Estates and Trusts, in lieu of filing
Form 1099-DIV. The Form 1041 must report dividend pay-
ments and disclose the names, addresses, and tax identification
numbers (TINs) of the true recipients.”” If the owner is an or-
ganization exempt from taxation under §501(a), banking insti-
tutions and trust companies must file the appropriate annual re-
turn that includes the name, address, and identifying number of
the record owner.’®

A RIC acting as a custodian of a unit investment trust
described in §851(f)(1) who receives dividend payments in
their capacity as a nominee is also required to file Forms
1099-DIV.*® However, this reporting responsibility may be as-
sumed by the RIC if it agrees to comply with the requirements
of §6042 and Reg. §1.6042-4 to issue the appropriate forms.”™

3. When Dividends Are Considered Paid

For purposes of Form 1099-DIV reporting, an amount is
deemed paid when credited to a person’s account or set apart
for that person without any substantial limitation or restric-
tion on the time or manner of payment. If the dividend is
made available to the shareholder to draw upon at any time
and is brought within the shareholder’s control, it is considered
paid.””

For example, dividends that are made payable on Decem-
ber 31 and are paid by checks mailed on December 31 so that
no shareholder will receive the checks until January of the fol-
lowing year should be considered reportable in the following
year. The dividend is not considered to be made available un-
til it is received in January and brought within the sharehold-
er’s control. On the other hand, if the dividends are posted to
a unrestricted account on December 31 so that the owner can
draw upon them at any time, the dividends are reportable to the
owner in the year in which they are posted to the recipient’s ac-
count.””

3%686042(a); Reg. §1.6042-2; Instructions for Form 1099-DIV.
T Reg. §1.6042-2(a)(1)(ii)(B).

*SReg. §1.6042-2(a)(1)(ii)(C).

% See also Reg. §1.851-7(d).

'Reg. §1.6042-2(a)(1)(ii).

7' Reg. §1.6042-2(b).

Reg. §1.451-2.
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4. Qualified Dividends

Reportable dividends (Form 1099-DIV, Box la) are re-
quired to be classified as either qualified or nonqualified.””
Qualified dividends are dividends paid during the tax year from
domestic corporations and qualified foreign corporations. By
definition, a qualified foreign corporation is incorporated in a
possession of the United States or eligible for benefits of a
comprehensive income tax treaty with the United States that
the Treasury Secretary determines is satisfactory for this pur-
pose and that includes an exchange of information program. If
a foreign corporation does not meet these criteria, it may be
treated as a qualified foreign corporation if the stock associated
with the dividend paid is readily tradable on an established se-
curities market in the United States.”™

This differentiation between qualified and nonqualified re-
sults in a favorable reduction in the tax rate applicable to qual-
ified dividends. For individuals, estates, and trusts, qualified
dividends are generally taxed at lower income rates than the
maximum ordinary income rate and may even be 0% for tax-
payers in the lowest income tax brackets.”

The following dividends are not deemed to be qualified:””°

* dividends from stocks that do not meet specific holding
period requirements (dividends the recipient received on
any share of stock held less than 61 days during the
121-day period that began 60 days before the ex-dividend
date, or dividends attributable to periods totaling more
than 366 days that the recipient received on any share
of preferred stock held for less than 91 days during the
181-day period that began 90 days before the ex-dividend
date);

« dividends that relate to payments that the recipient is ob-
ligated to make with respect to short sales or positions in
substantially similar or related property;

* dividends paid by a regulated investment company (RIC)
that are not treated as qualified dividend income under
§854;

e dividends paid by a real estate investment trust (REIT)
that are not treated as qualified dividend income under
§857(c); and

* deductible dividends paid on employer securities.

32003 Jobs and Growth Tax Relief Reconciliation Act, Pub. L. No.
108-27, effective for Forms 1099-DIV received as of May 6, 2003.

M See Notice 2003-71, 2003-43 L.R.B. 922.

¥ See Notice 2003-79, 2003-50 LR.B. 1206. Notice 2004-71, 2004-45
L.R.B. 793, was issued to provide that the simplified procedures and other rules
contained in Notice 2003-79 be extended to apply to 2004 information report-
ing of distributions with respect to securities issued by foreign corporations. Ef-
fective for taxable years of foreign corporations beginning after December 31,
2004, the American Jobs Creation Act of 2004 (AJCA), Pub. L. No. 108-357,
repealed the rules applicable to foreign personal holding companies and foreign
investment companies from the Code. Notice 2006-3, 2006-3 I.R.B. 306, pro-
vides guidance for persons required to make returns and provide statements un-
der §6042 with respect to securities issued by a foreign corporation, and for
individuals receiving such statements. This notice provides for the extension of
the simplified procedures regarding information reporting of distributions with
respect to securities issued by foreign corporations and other rules contained in
Notice 2003-79 and Notice 2004-71 for tax years 2003 and 2004, respectively,
to tax year 2005 and future years.

7% See Instructions for Form 1099-DIV.
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5. Stock Traded After Dividend Record Date

When stock is sold after the declaration of a dividend and
after the date on which the seller becomes entitled to the div-
idend, the dividend is ordinarily income to the seller.””” Under
Rev. Rul. 82-11," the date the stockholder becomes entitled
to the dividend for tax purposes is determined to be the record
date, i.e., the date the corporation determines record owners on
its books for purposes of entitlement to the dividend.

For stock exchange purposes, the ex-dividend date gener-
ally establishes ownership of stock on the record date and thus
determines who has the economic right to dividends when paid.
Purchasers of stock before the ex-dividend date are deemed to
have acquired the right to receive the dividend when paid. Sell-
ers of stock on or after the ex-dividend date are considered to
have retained the right to the dividend when paid. The ex-div-
idend date is usually fixed by a stock exchange on the second
business day before the record date. This rule provides a uni-
form trade settlement period for those trading on the exchange.
The rule holds true (i.e., the settlement period is respected)
even though a buyer executing a stock purchase before the ex-
dividend date may not be actually entered on the records of the
corporation issuing the traded stock by its dividend record date.

Under certain stock exchange rules, when a dividend ex-
ceeds 25% of the market value of the stock, it is deemed to
be an extraordinary dividend and the ex-dividend date, normal-
ly occurring before the record date, is postponed until after the
record date. Under these circumstances, the seller, as holder of
record who sells before the postponed ex-dividend date, usual-
ly remits the dividend through a due bill, which is a promissory
note payable to the buyer.”

Rev. Rul. 82-11 provides that the operation of the stock
exchange rules may not change the federal income tax conse-
quences, and that the amount paid by a buyer for stock acquired
after the record date but before the ex-dividend date is partly
in consideration of his or her right to receive the dividend. The
seller who sold after the record date but before the ex-dividend
date of an extraordinary dividend would have been the record
holder on the record date and, for tax purposes under Rev. Rul.
82-11, the true recipient of the dividend. In this situation, the
dividend may be reportable to the seller on Form 1099-DIV
even though the seller may never actually receive the dividend,
or the dividend is ultimately passed to the buyer through satis-
faction of the due bill.™

7Reg. §1.61-9(c),

%1982-1 C.B. 51.

New York Stock Exchange Rule 703.00.

*% See Rev. Rul. 93-84, 1993-2 C.B. 225, which held that a cash basis tax-
payer must report the gain or loss realized from a year-end sale of stock or
securities, traded on an established securities market, in the year in which the
trade date falls. See also Senate Rep. No. 313, 99th Cong., 2d Sess. 131 (1986),
which states that “for sales made on an established market, if cash settlement of
transactions customarily occurs several business days after the date on which a
trade is made, gain or loss will be recognized for federal income tax purposes
by both cash and accrual method taxpayers on the date the trade is executed.”
Under these rulings, the trade date should control for purposes of dividend at-
tribution.

A -32 09/01/2026

© 2026 Bloomberg Industry Group, Inc., Arlington, VA
ISBN 978-1-63359-153-0

6. Exceptions to Dividend Reporting
Reportable dividends do not include the following:

* aggregated annual payments of dividends and other dis-
tributions on stock that are less than $10;™

e amounts paid by insurance companies to policy holders,
apart from dividends on their capital stock (these payments
are reportable on Form 1099-R);*

* amounts paid by mutual savings banks, savings and loan
associations, or similar organizations (domestic and fed-
eral savings and loan associations, domestic building and
loan associations, cooperative banks, and credit unions)
for deposits, investment certificates, or shares that may be
withdrawn or repurchased™ (these amounts are considered
interest and reportable under §6049 on Form 1099-INT);

« distributions made to a documented foreign beneficial
owner, or to a recipient presumed to be a foreign beneficial
owner (these payments may be reportable on Form 1042-S
as required under Reg. §1.1461-1(b)(1));™

« distributions or payments made outside the United States
by entities not considered to be U.S. payors or middle-

men;sxs

« distributions or payments made during a period in which
the amounts represent assets blocked under executive au-
thority;™

e payments made by a foreign intermediary that it has re-
ceived in its capacity as an intermediary, and payments
made by a U.S. branch of a foreign bank or of a foreign in-
surance company;”*’ and

e payments made to an exempt recipient unless backup
withholding has occurred.™

Additional exceptions include the following:

e taxable dividend distributions (deemed to be a return of
premium) reportable on Form 1099-R, Distributions From
Pensions, Annuities, Retirement or Profit-Sharing Plans,
IRAs, Insurance Contracts, Etc.;* and

e substitute payments in lieu of dividends (reportable on
Form 1099-MISC, Miscellaneous Information).”

¥ Reg. §1.6042-2(a).

2 Reg. §1.6042-3(b)(1)().

Reg. §1.6042-3(b)(1)(ii).

i Reg. §1.6042-3(b)(1)(iii).

¥ Reg. §1.6042-3(b)(1)(iv). For further discussion on when payments are
deemed made outside the United States, see III.A. and III.B., above.

¥ Reg. §1.6042-3(b)(1)(v).

¥ Reg. §1.6042-3(b)(1)(vi). In all cases, a valid withholding certification
is required to be presented to the payor or middleman.

®Reg. §1.6042-3(b)(1)(vii).

¥ Instructions for Form 1099-DIV.

% See Instructions for Form 1099-MISC. See also discussion of substitute
payments at III.C.1.b., above.
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7. Special Transactions Subject to Reporting

a. Section 404(k) Dividends

Distributions from an employee stock ownership plan
(ESOP) that are §404(k) dividends are to be reported on Form
1099-R. This information must be reported on a separate Form
1099-R and not combined or reported with any other distrib-
utions. Thus, a payee may receive multiple Forms 1099-R to
reflect the payment of dividends as well as other distributions
from the plan for the same tax year. However, if these divi-
dends are paid directly from the corporation to the plan partic-
ipant or beneficiary, the payments are still reported on Forms
1099-DIV.”!

b. Dividends on Restricted Stock

Dividends paid on restricted stock transferred to an em-
ployee in connection with the performance of services are re-
portable as dividends if the stock is treated as substantially
vested to the employee (or if the employee elects to include the
excess of fair market value over the amount paid for the prop-
erty in gross income as compensation for services for the year
in which the property is received).” Dividends paid on stock
not substantially vested to the employee are deemed to be com-
pensation reportable in gross income.™

c. Taxable Distributions Made by Mutual and Money
Market Funds

Amounts that are paid by a money market mutual fund are
deemed to be dividend income rather than interest income and
thus are reported on Form 1099-DIV.* These money market
funds are not the same as money market accounts offered by fi-
nancial institutions.

d. Distributions by an S Corporation

In general, distributions made by a subchapter S corpora-
tion are not considered to be dividends unless the distributions
are made out of pre-election accumulated earnings and prof-
its.™

e. Gain from Sale of Small Business Stock

The sale or exchange of qualified small business stock
held in a regulated investment company (RIC) may create gains
that qualify for favorable tax treatment under §1202 and must
be reported on Form 1099-DIV. A noncorporate taxpayer may
exclude a percentage of gain determined by reference to the
taxpayer’s acquisition date of qualified small business stock
(QSBS) as well as the QSBS holding period. As discussed in
detail in 760 T.M., Small Business Corporation Stock: Special
Tax Incentives, at VIL., the §1202 gain exclusion percentage is:

! Announcement 2008-56, effective for distributions made in 2009 or lat-
er years.

*2Rev. Proc. 80-11, distinguished by Rev. Proc. 83-38, and Rev. Rul.
83-22. See also Instructions for Form 1099-DIV.

3RS Pub. 525, Taxable and Nontaxable Income.

¥ See the detailed discussion on Regulated Investment Companies (RICs)
at IV., below.

¥581368(c)(2). See also IRS Pub. 550, Investment Income and Expenses.
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* 100% for QSBS acquired after July 4, 2025, and held for
at least five years;

*75% for QSBS acquired after July 4, 2025, and held for
at least four years;

*50% for QSBS acquired after July 4, 2025, and held for
at least three years;

* 100% for QSBS acquired after September 27, 2010, and
on or before July 4, 2025, and held for more than five
years;

* 75% for QSBS acquired after February 17, 2009, and be-
fore September 28, 2010; and

*50% for QSBS acquired on or before February 17,
2009.™

Capital gain distributions are reportable on Form
1099-DIV, Box 2a. Any part of a distribution that qualifies for
this exclusion is reportable in Box 2c.

A qualified trade or business does not include services
performed in a variety of fields including health, law, engi-
neering, architecture, accounting, actuarial science, performing
arts, consulting, athletics, financial services, or brokerage ser-
vices. Also excluded is a business whose principal asset is the
reputation or skill of one or more employees. Other businesses
that do not meet the definition of a qualified trade or business
include banking, financing, insurance, leasing, investing, farm-
ing, as well as any business that operates a hotel, motel, restau-
rant, or similar business. For additional discussion of qualified
trades or businesses, see 760 T.M., Small Business Corporation
Stock: Special Tax Incentives, at VIIL.

In addition to reporting the distributions on Form
1099-DIV, the payor must provide a statement to the recipient
for each §1202 gain that reflects the name of the corporation
that issued the stock that was sold, the date(s) the RIC acquired
and sold the stock, the recipient’s part of the RIC’s basis in
the stock and the sales price, and the amount of the recipient’s
§1202 gain. The statement should also indicate if the gain is
from the sale of empowerment zone business stock.”

8. Reportable Events

a. Common and Preterred Stock Dividends, Stock
Splits, and Distributions of Warrants

A corporation may distribute additional shares of stock
to existing shareholders via a stock dividend or a stock split.
In general, neither transaction typically requires issuing Form
1099-DIV. A stock dividend is issued in proportion to the num-
ber of shares owned. Even though the corporation’s total equi-
ty capital is not changed by the transaction, a transfer does oc-
cur usually from surplus to capital. The total value of the shares
held by the investor subsequent to the transaction also does not
change.

A stock split has no overall effect on total stockholders’
equity. The only change is in the par value per share and the
number of shares of stock outstanding. A reverse stock split de-

%§1202(a), amended by the One Big Beautiful Bill Act (OBBBA), Pub.
L. No. 119-21, §70431.
%7 See Instructions for Form 1099-DIV.
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creases the number of shares outstanding when shares are col-
lapsed and the par value per share increases. Once again, there
is no change in capital and no reporting is required.

The tax character of a stock split versus a stock dividend
may differ under the rules of a stock exchange, such as the New
York Stock Exchange, meaning that a transaction is deemed to
be a stock dividend if the total amount of shares distributed is
less than 25% of the outstanding shares. If the total number of
shares distributed is 25% or more but less than 100% of the
outstanding shares of the corporation, the event is considered a
partial stock split. A distribution of 100% or more of the out-
standing shares (as calculated before the distribution) is defined
to be a stock split.*”®

When distributions of warrants or rights to acquire stock
are made to existing shareholders on their outstanding common
stock, distributions are not included in taxable income and are
not subject to Form 1099-DIV reporting.™

However, if stock and stock warrants are distributed with
respect to preferred stock, they are generally considered taxable
dividends to the extent of the corporation’s accumulated and
current earnings and profits calculated at year end.*”” An excep-
tion to this rule applies if there is an increase in the conversion
ratio of convertible preferred stock made solely to take account
of a stock dividend or split of the stock into which it is convert-
ible. This increase may not be considered a taxable dividend.*"

Preferred stock distributions in the form of stock or stock
warrants usually fall within the scope of the §316 dividend def-
inition due to the mechanics of §305. Thus, the fair market val-
ue of the stock or warrant on the date of distribution may be
considered reportable on Form 1099-DIV **

Other distributions that may fall within the §316 definition
of dividends and may be reportable on Form 1099-DIV in-
clude:

(1) disproportionate distributions that result in receipt of
property by some shareholders and an increase in propor-
tionate interests of other shareholders in corporate assets
or earnings and profits (under §305(b)(2)), and

(2) mixed distributions of common and preferred stock
that result in receipt of preferred stock by certain common
shareholders and common stock by other common share-
holders (under §305(b)(3)).*”

Determining whether any of these events has occurred is
important because a payor who is unable to identify the pay-
ment as a dividend by the filing due date must treat the en-
tire distribution as a reportable dividend on Form 1099-DIV **
Publicly held corporations must issue written statements —
such as dividend announcements, proxy statements, and some-
times a prospectus — concerning the tax status of their distrib-
utions. Nominees may rely on these documents in determining

*¥New York Stock Exchange Rule 703.00.

*8305(a), §305(d)(1); Reg. §1.305-1(a). A distribution of property under
§317 does not include stock in the corporation making the distribution or rights
to acquire such stock. See also IRS Pub. 550, Investment Income and Expens-
es.

“§305(b)(4).

401 Id

“2Reg. §1.6042-3.

““Reg. §1.316-1(c).

““Reg. §1.6042-3(c).
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the proper tax reporting of the distribution to the actual share-
holder.

b. Optional Dividends and Fractions in Lieu of Shares

A stockholder may elect to receive an optional dividend
that may be paid in money or other property. An optional divi-
dend payment is treated as a §301 taxable distribution of prop-
erty even if the shareholder elects to receive stock or stock war-
rants.” The distribution, if taken in stock, warrants, or other
property in lieu of cash, is reportable on Form 1099-DIV as an
ordinary dividend under §316 and is subject to the filing re-
quirements of §6042. The amount reportable is the fair market
value of the stock, warrants, or other property.**

If the shareholder is not given the right to elect money or
other property in lieu of stock when he or she receives a stock
dividend or becomes entitled to a stock split on common stock,
and receives cash in lieu of a fractional share, then for tax pur-
poses, the cash addition is considered proceeds from the sale of
his or her fractional share, not dividends. The fractional shares
are deemed to be distributed and then redeemed (if by the is-
suer) or sold (if by a nominee).*”” Thus, cash in lieu of these
fractional shares is subject to §6045 reporting requirements.*”
These principles are demonstrated in the following example:*”

Example: Corporation X declared a dividend payable in
additional shares of its common stock to the holders of its
outstanding common stock on the basis of two addition-
al shares for each share held on the record date but with
the provision that, at the election of any shareholder made
within a specified period before the distribution date, he
may receive one additional share for each share held on
the record date plus a $12 principal amount of securities of
Corporation Y owned by Corporation X. The fair market
value of the stock of Corporation X on the distribution date
was $10 per share. The fair market value of $12 principal
amount of securities of Corporation Y on the distribution
date was $11 but such securities had a cost basis to Corpo-
ration X of $9.

(i) The distribution to all shareholders of one additional
share of stock of Corporation X (with respect to which no
election applies) for each share outstanding is not a distrib-
ution to which §301 applies. Thus, no reporting is required
on Form 1099-DIV.

(i1) The distribution of the second share of stock of Corpo-
ration X to those shareholders who do not elect to receive
securities of Corporation Y is a distribution of property to
which §301 applies, whether such shareholders are indi-
viduals or corporations. The amount of the distribution to
which §301 applies is $10 per share of stock of Corpora-
tion X held on the record date (the fair market value of the
stock of Corporation X on the distribution date). This is

“58305(b)(1), Reg. §1.305-2(a).

“68301(b)(1); Reg. §1.6042-3(a).

“IRS Pub. 550, Investment Income and Expenses.

408 According to Reg. §1.6045-1(c)(3)(ix), no return of information is re-
quired with respect to a sale of a fractional share of stock if the gross proceeds
on the sale of the fractional share are less than $20.

“PReg. §1.305-2(b).
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the amount reportable on Form 1099-DIV as ordinary div-
idends.

(iii) The distribution of securities of Corporation Y in lieu
of the second share of stock of Corporation X to the share-
holders of Corporation X, whether individuals or corpora-
tions who elect to receive such securities, is also a distrib-
ution of property to which §301 applies.

@iv) In the case of the individual shareholders of Corpo-
ration X who elects to receive such securities, the amount
of the distribution to which §301 applies is $11 per share
of stock of Corporation X held on the record date (the fair
market value of the $12 principal amount of securities of
Corporation Y on the distribution date).

(v) In the case of the corporate shareholders of Corpora-
tion X electing to receive such securities, the amount of
the distribution to which §301 applies is $9 per share of
stock of Corporation X held on the record date (the basis
of the securities of Corporation Y in the hands of Corpo-
ration X).

c. Stock Redemptions

When a corporation buys its own stock, the stock purchase
is generally considered a redemption. For tax purposes, how-
ever, the purchase by a corporation of its own stock is only
considered a redemption if the transaction meets one of several
tests found in §302(b):

(1) a shareholder must completely terminate all interest in
the corporation, i.e., redeem all stock held in the corpora-
tion;

(2) a shareholder’s distribution must be substantially dis-

proportionate to distributions made to other shareholders
and distributions cannot be pro rata to each shareholder;

(3) the redemption is a distribution in partial liquidation of
a corporation; or

(4) the redemption must not be “essentially equivalent to a
dividend.”*"’

Assuming the transaction meets one of these criteria, then
the redemption must be treated as a partial or full distribution
in exchange for the stock.”' Moreover, the distribution would
be considered gross proceeds from the disposition of stock re-
portable on Form 1099-B if all other requirements of §6045 are
met.

If the transaction does not meet one of the §302(b) criteria,
then it is treated as a distribution of property under §301 and
becomes reportable on Form 1099-DIV pursuant to §6042(b)
(1)(A).*"* This same reporting requirement may be applicable to
redemptions of preferred stock (or warrants) that are deemed to
be §306 stock (i.e., generally, preferred stock and warrants ini-

“'Reg. §1.302-2, §1.302-3, §1.302-4.
“118302(a).
4128302(d).
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tially received by a shareholder in a tax-free reorganization or
§351 exchange).*”

If stock is exchanged for a debenture or debt instrument of
the same corporation, the stock is considered to be redeemed
and the transaction is subject to reporting on Form 1099-DIV.
This transaction is generally taxable to the stockholder on re-
ceipt of the debt instrument.*"*

The complex nature of these transactions in conjunction
with the applicability of §302(b) must be taken into account in
determining how these transactions are to be treated for tax pur-
poses. Should there be uncertainty as to the true character of
the distribution at the time that Form 1099-DIV is required to
be filed, a payor must report the full distribution as an ordinary
dividend.*”

9. Reorganizations and Spin-Offs

a. Reorganizations

Transactions from corporate reorganizations that include
debt recapitalizations, equity readjustments and corporate
mergers and acquisitions may be eligible for tax-free treatment
assuming that certain requirements are met.

Stockholders may be allowed to exchange their original
shares in the corporation for new shares in the same corporation
or a related corporation that is a party to the reorganization. If
the stockholder also receives cash or other property in addition
to stock, the value of the money and other property received
over and above the tax-free exchange of shares or securities
may create a taxable gain. The taxable gain is either the lesser
of the sum of money received plus the fair market value of oth-
er property, or the actual gain realized on the exchange.*

The term “other property” includes securities not tax qual-
ified as part of the plan of reorganization. However, if the prin-
cipal amounts of new tax-qualified securities received in the
exchange exceed the principal amounts of old securities surren-
dered, then the fair market value of “other property received,”
which is part of the “taxable amount” calculation, includes
only the fair market value of any excess principal amount. If
no securities are surrendered, the excess is the entire principal
amount of the securities received."’ The sum of cash plus “oth-
er property,” including the excess principal amount, are known
collectively as “boot.”

At the time of the exchange, if the gain inherent from
the surrender of the old stock or securities is greater than the
amount of “boot” received, then part of the gain is not recog-
nized or taxed until a later disposition of the acquired stock
or securities. Recognized gain (to the extent of the amount of
“boot”) is usually taxed at capital gains rates, unless the ex-
change itself has “the effect of the distribution of a dividend.”*'®

38306(a)(2), §306(b)(1)(B), §306(c).
414§302(a), §317(b).

“5Reg. §1.6042-3.

#168356(a)(1).

“7§354(a)(2), §356(d)(2)(B).
4188356(a)(2).
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If an exchange with boot is considered to have the effect
of a dividend distribution, then under the literal mechanics of
§356(a)(2), the recognized amount, that is the value of boot, if
less than the gain inherent in the old stock, is matched against
the corporation’s accumulated (not current) earnings and prof-
its. To the extent accumulated earnings and profits cover the
amount required to be recognized, the amount must be charac-
terized as a taxable dividend. Any remaining amount is recog-
nized as gain from the exchange of the “old” stock.*”

Section 356 fails to cite §316, §302 or §301 in determining
dividend treatment. Because §6042 provides that reportable
dividends are those defined under §316, a position may exist
that reorganization-related boot that is determined to be a divi-
dend under §356 may not be reportable on Form 1099-DIV.**’

b. Spin-Offs

In a tax-free spin-off, a corporation generally distributes a
subsidiary’s stock and securities to its shareholders.””' Assum-
ing that the terms of §355 are met, principally meaning that:

(1) both the parent and the subsidiary are engaged

in an active trade or business,"” (2) the parent relin-

quishes control in the subsidiary in the spin-off,"” and

(3) the transaction was not used as a device for dis-

tributing earnings and profits (i.e., the spin-off had a

business purpose)™ the distribution is tax-free to the

shareholders unless other property (boot) is distrib-
uted in the transaction.

Boot includes cash and property, such as corporate assets,
and also includes other securities, apart from stock and secu-
rities in the target subsidiary. If boot is distributed, §356 con-
trols its character in the same manner as in other reorganiza-
tions.”” Spin-off-related dividends characterized under §356(a)
(2), rather than §316 and §301, may not fall within the defini-
tion of reportable dividends for purposes of §6042.%

““Reg. §1.356-1.

% See Rev. Rul. 93-61, 1993-2 C.B. 118, in which the IRS stated that in
an acquisitive reorganization, the determination of whether boot is treated as a
dividend distribution under §356(a)(2) is made by comparing the interest the
shareholder actually received in the acquiring corporation with the interest the
shareholder would have received if only stock had been received. Rev. Rul.
93-61, which revoked Rev. Rul. 75-83, 1975-1 C.B. 112, reflects the Supreme
Court’s holding in Commissioner v. Clark, 489 U.S. 726 (1989), that applied
the §302 dividend equivalency rules for redemptions to determine whether the
boot payment had the effect of a dividend distribution under §356(a)(2). At
issue was whether the boot payment should be treated as if it were made (1)
by the target corporation in a hypothetical §302 redemption of a portion of
the shareholder’s target stock before and separate from the reorganization ex-
change, or (2) by the acquiring corporation in a hypothetical §302 redemption
of the acquiring stock that the shareholder would have received in the reorga-
nization if there had been no boot distribution. The Court concluded that the
treatment of a boot distribution is determined “by examining the effect of the
exchange as a whole,” and it held that the second approach better tested the ef-
fect of the payment of boot as a component in the overall exchange. See also
Rev. Rul. 93-62, 1993-2 C.B. 118, in which the IRS concluded that gain rec-
ognized on the receipt of cash in an exchange of stock that otherwise qualifies
under §355 is not treated as a dividend distribution under §356(a)(2). Rev. Rul.
93-62 supersedes Rev. Rul. 74-516, 1974-2 C.B. 121, to reflect the Supreme
Court decision in Commissioner v. Clark, 489 U.S. 726 (1989).

“1§355(a).

2§355(a)(1)(C), §355(b).

§355(a)(1)(D).

48355(a)(1)(B).

23§356(a)(1).
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Spin-offs that do not meet the terms of §355 are taxable
and related distributions are directly within the scope of §316
and §301. These distributions are covered by §6042 and are re-
portable as ordinary dividends in Box la of Form 1099-DIV.
Taxable in-kind distributions, such as a corporation’s distribu-
tion to its shareholders of interests in a partnership, would be
subject to Form 1099-DIV reporting of the fair market value of
the property distributed on the date of distribution.””

10. Form 1099-DIV

a. Information Required on Form 1099-DIV

The Form 1099-DIV must include the aggregate amount of
dividend payments made in a calendar year, the name, address,
and taxpayer identification number of the person receiving the
payments, the amount of tax withheld, if any, and any other in-
formation required by the form.**® Payments are to be aggregat-
ed and reported on a single Form 1099-DIV for each separate
account. The $10 aggregation threshold is applicable indepen-
dently for each separate account.*”

The timing for the payment of distributions and dividends
may create reporting issues. If the payor or reporting nominee
is unable to determine if the payment, or any portion, is a divi-
dend at the time Form 1099-DIV must be filed, then the payor
must treat the entire amount as a dividend and report it on Form
1099-DIV.**

The most current version of Form 1099-DIV and Instruc-
tions can be found on the IRS website.*"

b. Filing Deadlines and Other Requirements

Copies of Form 1099-DIV, or an acceptable substitute,
must be provided to dividend recipients either in person or by
first class mail after November 30 of the year of payment and
no later than January 31 of the following year. Nominees act-
ing as custodians of certain unit investment trusts must provide
statements to recipients by February 10 of the following year.
However, the statement may be furnished to the recipient at any
time after April 30 if furnished with the final dividend payment
for the year.*”

A payor may furnish a recipient statement by the due date
of February 15th under §6045 if the payments or distributions
are included in a consolidated statement. A consolidated report-
ing statement is a grouping of statements furnished by the same
broker or barter exchange to the same customer or group of cus-
tomers on the same date for the same reporting year that in-
cludes a statement to report payments under §6042(c).*”’

6 See §356(a)(2), §6042.

#78301(b)(1), §301(b)(3); Reg. §1.6042-3(a)(1).

“¥Reg. §1.6042-2(a)(1); Instructions for Form 1099-DIV.

P Reg. §1.6042-4.

#086042(b)(3); Reg. §1.6042-3(c).

“1See IRS website for online fillable forms, Copy 1, B, 2, and C for Form
1099-DIV. See IRS Pub. 1220, Specifications for Electronic Filing of Forms
1097, 1098, 1099, 3921, 3922, 5498, and W-2G, for instructions in completing
the boxes relating to payments to state taxing authorities.

“2Reg. §1.6042-4(e)(1).

P Reg. §1.6042-4(e)(1).
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Example: D has a taxable account with B, a broker, con-
sisting solely of stock in a single corporation. In Year 1,
D receives reportable dividends from this stock and sells
the stock. At year end, B must furnish a Form 1099-B,
Proceeds From Broker and Barter Exchange Transactions,
and Form 1099-DI1V, Dividends and Distributions, to D in
Year 2 for the sale and the dividends. B is required to fur-
nish Form 1099-B to D by February 15th of Year 2. B
must also furnish the statement to report the dividends by
January 31st of Year 2. However, B must furnish the state-
ment to report the dividends by February 15th of Year 2
if the information is furnished in a consolidated reporting
Statement.

Given the complexity of the reporting requirements for
dividends and distributions, payors may request an extension
of time to file statements with recipients. A written application
explaining the circumstances for making the request must be
transmitted via facsimilie to the Internal Revenue Service
Technical Services Operation, Attn: Extension of Time Coordi-
nator, who may grant an extension of up to 30 days. The exten-
sion request must be furnished by FAX (not by mail) and must
be received by the date on which the statements are due to the
recipients.” For further discussion of filing information returns
with the IRS, see V., below.

c. Distributions in Liquidation

Every corporation making any distribution of $600 or
more during a calendar year to any shareholder in liquidation of
part or all of its capital stock is required to file a return that in-
cludes the name and address of the shareholder, the number and
class of shares being distributed, and the total amount distrib-
uted on each class of stock. If a distribution consists of property
other than money, the return shall include a description of the
property and the fair market value of the property at the time
of distribution. These distributions are required to be reported
on Form 1099-DIV. A separate Form 1099-DIV must be pre-
pared for each class of property that is distributed.”” Cash dis-
tributions are reported separately from noncash distributions on
Form 1099-DIV.**

The official Form 1099-DIV is not designed to accommo-
date the requirements for reporting all the information noted in
the regulations. For example, there are no fields on the form
to contain any descriptive information. To successfully com-
ply with the requirements, the filer does have the option to is-
sue substitute recipient statements that may incorporate the re-
quired information disclosures. For further discussion on sub-
stitute statements, see V., below.

D. Information Reporting by Brokers

1. In General

Brokers must file information returns reporting gross pro-
ceeds and other information for customer’s transactions.”’ Bro-

34 Reg. §1.6042-4(e)(2); 2021 General Instructions for Certain Information
Returns (Forms 1096, 1097, 1098, 1099, 3921, 3922, 5498, and W-2G).

“Reg. §1.6043-2(a).

436 See Instructions for Form 1099-DIV.
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kers dealing in “covered securities” are required to also report
the date of acquisition, whether the gain or loss is short-term or
long-term, cost or other basis, and amount of loss disallowed
by the wash sale rules.**

Note: The Infrastructure Investment and Jobs Act (Infra-
structure Act),” clarified and expanded broker information re-
porting rules for digital assets under §6045 and §6045A. Those
rules are discussed at length in 190 T.M., Taxation of Cryp-
tocurrency and Other Digital Assets.

2. Broker Defined

The term “broker” includes a dealer, a barter exchange,
any person who (for consideration) regularly acts as a middle-
man with respect to property or services,™ and effective for re-
turns required to be filed, and statements required to be fur-
nished, after December 31, 2023, any person who (for consid-
eration) is responsible for regularly providing any service ef-
fectuating transfers of digital assets on behalf of another per-
son.*!

Under the regulations, a broker is any person who, in the
ordinary course of a trade or business, stands ready to effect
sales to be made by others. A broker also includes a real estate
reporting person who generally would be required to make an
information return for a real estate transaction.” In the case of
a sale of a digital asset, a broker includes only a U.S. digital as-
set broker.*?

The definition of a broker includes a barter exchange* and
an obligor that regularly issues and retires its own debt obliga-
tions, or a corporation that regularly redeems its own stock.*” A
broker may be a U.S. or foreign person or a governmental unit
or any subsidiary agency thereof.* However, if a sale, redemp-
tion, or retirement is effected at an office outside the United
States, only a U.S. payor or U.S. middleman is deemed to be a
broke;r.447 The following typically meet the definition of a bro-
ker:*

¢ a mutual fund, an underwriter of the mutual fund, or an
agent for the mutual fund, any of which stands ready to re-
deem or repurchase shares in the mutual fund;

“786045(a).

“¥See §6045(g)(3) and Reg. §1.6045-1(a)(15) for the definition of covered
securities.

“Pub. L. No. 117-58, §80603.

0 See §6045(c)(1)(A)—§6045(c)(1)(C).

#186045(c)(1)(D), added by Pub. L. No. 117-58, §80603(b). Note: Broker
reporting requirements for transactions involving digital assets are discussed in
190 T.M., Taxation of Cryptocurrency and Other Digital Assets.

442Reg. §1.6045-1(a)(1). Real estate reporting requirements are discussed
in 644 T.M., Reportable Payments and Transactions Not Subject to Backup
Withholding.

I Reg. §1.6045-1(a)(1).

*486045(c)(1)(B).

sl Reg. §1.6045-1(a)(1). See also Reg. §1.6045-5(c)(5) (generally exempt-
ing from return requirements payments made to a nonresident alien individual,
foreign partnership, or foreign corporation not engaged in trade or business
within the United States).

“SReg. §1.6045-1(a)(1).

447 Id
*“¥Reg. §1.6045-1(b)(1).
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* a professional custodian (such as a bank) that regularly
arranges sales for custodial accounts pursuant to instruc-
tions from the owner of the property;

* a depositary trust or other person who regularly acts as
an escrow agent in corporate acquisitions, if the nature of
the activities of the agent is such that the agent ordinarily
would know the gross proceeds from sales;

*a stock transfer agent for a corporation, that records
transfers of stock in the corporation, and that would ordi-
narily know the gross proceeds from sales;

*a dividend reinvestment agent for a corporation that
stands ready to purchase or redeem shares;

* a person who in the ordinary course of a trade or business
provides users with hosted wallet services to the extent
such person stands ready to effect the sale of digital assets
on behalf of its customers, including by acting as an agent
for a party in the sale;

* a processor of digital asset payments;

* a person who in the ordinary course of a trade or business
either owns or operates one or more physical electronic
terminals or kiosks that stand ready to effect the sale of
digital assets for cash, stored-value cards, or different digi-
tal assets, regardless of whether the other person is the dis-
poser or the acquirer of the digital assets in such an ex-
change; or

* a person who in the ordinary course of a trade or business
stands ready at a physical location to effect sales of digital
assets on behalf of others.

The definition of a broker does not include an international
organization described in Reg. §1.6049-4(c)(1)(ii)(G) that re-
deems or retires an obligation that it has issued.** Moreover,
the term “broker” does not include a corporation that purchases
odd-lot shares from its stockholders on an irregular basis,” or
a person managing a farm on behalf of another party.*”'

In the absence of additional facts indicating that the person
is a broker, the definition of a broker does not include:*”

e a stock transfer agent for a corporation who routinely
records transfers of stock and who would ordinarily not
know the gross proceeds from sales;

* a person (such as a stock exchange) that merely provides
facilities where sales are effected;

e an escrow agent or nominee who is not acting in the or-
dinary course of a trade or business;

* an escrow agent, otherwise a broker, who effects only in-
cidental sales (such as sales to collect on collateral);

* a floor broker on a commodities exchange who maintains
no records with respect to the terms of sales;

* a corporation that issues and retires long-term debt on an
irregular basis;

“Reg. §1.6045-1(a)(1).

“Instructions for Form 1099-B (reference to Reg. §1.6045-1(a)(1)).
#186045(c)(1) flush language.

?Reg. §1.6045-1(b)(2); PLR 201514001.
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* a clearing organization;

* a merchant who is not otherwise required to make a re-
turn of information and who regularly sells goods or other
property (other than digital assets) or services in return for
digital assets;

* a person solely engaged in the business of validating dis-
tributed ledger transactions, through proof-of-work, proof-
of-stake, or any other similar consensus mechanism, with-
out providing other functions or services; or

* a person solely engaged in the business of selling hard-

ware or licensing software, the sole function of which is

to permit a person to control private keys which are used
for accessing digital assets on a distributed ledger, without
providing other functions or services.

A broker effects a sale by acting as an agent for a party in
the sale if the broker would ordinarily know the gross proceeds
from the sale, acting as a principal in the sale, or a digital asset
middleman for a party in a sale of digital assets.”” Additionally,
a broker effects a sale as an obligor retiring its own debt oblig-
ations, a corporation redeeming its own stock, or an issuer of
digital assets redeeming those digital assets. However, a broker
does not effect a sale when acting as an agent, principal or dig-
ital asset middleman for grants or purchases of options, the ex-
ercise of call options, or the act of entering into contracts that
require delivery of personal property or an interest therein.*

Within the definitions of §6045, the person or party for
whom the broker effects a sale is referred to as the customer. If
the broker is acting as an agent, principle, or digital asset mid-
dleman in the transaction, the customer is the person or par-
ty actually making the sale.”” For payment transactions involv-
ing digital assets, the term customer also includes a person who
transfers digital assets in a sale (a buyer) to a Processor of Dig-
ital Asset Payments (PDAP) to the extent that the PDAP has an
agreement with the buyer for the provision of digital asset pay-
ment services that provides that the PDAP may verify such per-
son’s identity or otherwise comply with anti-money laundering
(AML) program requirements.”® Customers also include a per-
son who transfers digital assets or directs the transfer of digital
assets in exchange for property or services.*’

For reporting purposes, the broker must treat customers
who are reflected in the broker’s records as the reportable prin-
cipals of the property being sold or disposed.*”® No reporting is
required by the broker if the customer is an exempt recipient.*’

Example 1: The records of X, a broker, show an account
in the name of B. B is a nominee for C. All reporting with
respect to the account must treat B as the customer.*”

3 Reg. §1.6045-1(a)(1).

“Reg. §1.6045-1(a)(10)(ii).

S Reg. §1.6045-1(a)(2)(i).

“0Reg. §1.6045-1(a)(2)(ii)(A).

“TReg. §1.6045-1(a)(2)(ii)(B), §1.6045-1(a)(2)(ii)(C).
“8Reg. §1.6045-1(h)(1).

“Reg. §1.6045-1(c)(3)(1)(A).

“OReg. §1.6045-1(h)(2).
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Example 2: ], an individual, places an order with H, a bro-
ker, to sell J’s stock that is held by P, a broker/dealer, in
an account for J with P designated as nominee for J, and to
credit the gross proceeds from the sale to J’s account with
P. The account is in the name of P, so that H’s customer is
P.461

3. Sale Defined

Under the regulations, the term “sale” under §6045 means
any disposition of securities, commodities, options, regulated
futures contracts, securities futures contracts, or forward con-
tracts, and includes redemptions of stock, retirements of debt
instruments (including a partial retirement attributable to a
principal payment received on or after January 1, 2014), and
entering into short sales, but only to the extent any of these ac-
tions are conducted for cash.*”

In the case of an option, a regulated futures contract, a se-
curities futures contract, or a forward contract, a sale includes
any closing transaction.”® When a closing transaction for a
regulated futures contract involves making or taking delivery,
there are two sales, one resulting in profit or loss on the con-
tract, and a separate sale on the delivery.” When a closing
transaction for a contract described in §988(c)(5) (forward con-
tract, futures contract, option, or similar financial instrument)
involves making delivery, there are two sales, one resulting in
profit or loss on the contract, and a separate sale on the de-
livery.*® When a closing transaction in a forward contract in-
volves making or taking delivery, the broker may treat the de-
livery as a sale without separating the profit or loss on the con-
tract from the profit or loss on the delivery, except that taking
delivery for United States dollars is not a sale.*

In the case of digital assets, the term sale also includes:*”

* Any disposition of a digital asset in exchange for cash or
stored-value cards;

* Any disposition of a digital asset in exchange for a dif-
ferent digital asset; and

* The delivery of a digital asset pursuant to the settlement
of a forward contract, option, regulated futures contract.

Sales also include any disposition of a digital asset in con-
sideration for any services provided by a broker that is a real
estate reporting person or for the sale of real property involving
a real estate reporting person.*” Additionally, sales include the
payment by one party of a digital asset to a PDAP in return for
the payment of that digital asset, cash or a different digital asset
to a second party.*”

“IReg. §1.6045-1(h)(2).

“2Reg. §1.6045-1(a)(9)(i).

“Reg. §1.6045-1(a)(9)(i).

“Reg. §1.6045-1(a)(9)(i).

463 Reg. §1.6045-1(a)(9)(i). A broker may assume that any customer’s func-
tional currency is the U.S. dollar. Reg. §1.6045-1(a)(9)().

““Reg. §1.6045-1(a)(9)(i). Aggregate reporting is discussed at II.D.14.b.,
below.

*TReg. §1.6045-1(a)(9)(ii)(A).

“SReg. §1.6045-1(a)(9)(ii)(B), Reg. §1.6045-1(a)(9)(ii)(C).

““Reg. §1.6045-1(a)(9)(ii)(D).
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The term “sale” does not include entering into a contract
that requires delivery of personal property or an interest in per-
sonal property, the initial grant or purchase of an option, or the
exercise of a purchased call option for physical delivery (ex-
cept for a contract described in §988(c)(5))."* The term “sale”
also does not include a constructive sale or a mark to fair mar-
ket value.”

A closing transaction is a lapse, expiration, settlement,
abandonment, or other termination of a position, including a
right or an obligation under a forward contract, a regulated fu-
tures contract, a securities futures contract, or an option.*’”

4. Security Defined

There are three definitions that are important to the cat-
egorization of securities under the reporting requirements of
§6045, §6045A, and §6045B. First is the term “security.”

Under the regulations, the term “security” means:

* a share of stock in a foreign or domestic corporation;
e an interest in a trust;

e an interest in a partnership;

* a debt obligation;

e an interest in or right to purchase any of the foregoing in
connection with the issuance thereof from the issuer or an
agent of the issuer or from an underwriter that purchases
any of the foregoing from the issuer;

e an interest in a share of stock in a corporation or a debt
obligation (but not including executory contracts that re-
quire delivery of the security);

« certain options;"” or

« a securities futures contract.””*

The second term is “covered security.”””” The term “cov-
ered security,” to which the additional basis and other informa-
tion reporting requirements apply, is defined as any specified
security acquired on or after the applicable date if the securi-
ty was acquired through a transaction in the account in which
such security is held; or was transferred to that account from an
account in which the security was a covered security, but only
if the broker received a statement”® with respect to the trans-
fer.”

The third term is “specified security.””® The term “speci-
fied security” is defined in the statute as:

* any share of stock in a corporation;

* any note, bond, debenture, or other evidence of indebted-
ness;

“UReg. §1.6045-1(a)(9)(i).

“T'Reg. §1.6045-1(a)(9)(i).

" Reg. §1.6045-1(a)(8).

B Described in Reg. §1.6045-1(m)(2).
M Reg. §1.6045-1(a)(3).

386045(g).

48 Under §6045A.

77§6045(2)(3)(A).

8§6045(2)(3)(B).
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* any commodity, or contract or derivative with respect to
such commodity, if the Secretary determines that adjusted
basis reporting is appropriate;

e any other financial instrument with respect to which the
Secretary determines that adjusted basis reporting is ap-
propriate; and

« effective for returns required to be filed, and statements
required to be furnished, after December 31, 2023, any
digital asset (as defined in §6045(g)(3)(D))."”

A specified security is not a covered security, and thus not
subject to the additional reporting requirements, unless it is ac-
quired on or after the applicable date.**’

The applicable date varies, depending on the type of secu-
rity. The statutory applicable dates are:

e January 1, 2011, for stock in or of a corporation (other
than stock in a regulated investment company (RIC) or
stock acquired in connection with a dividend reinvestment
plan (DRP));

e January 1, 2012, for stock in a RIC (RIC stock) or stock
acquired in connection with a DRP (DRP stock);

e January 1, 2013, or such later date determined by the
Secretary, for any other specified security; and

e January 1, 2023, in the case of any specified security
which is a digital asset.*"

The definition of “covered security” and “specified securi-
ty” has been amplified by the regulations, and applicable dates
have been determined for various debt instruments.

The regulations define a “covered security” to be a speci-
fied security that is:*?

* stock in or of a corporation (other than stock in a RIC or
stock acquired in connection with a DRP) that is acquired
for cash in an account on or after January 1, 2011;

* RIC stock or DRP stock acquired for cash in an account
on or after January 1, 2012;

* a specified security described in Reg. §1.6045-1(a)(14)
(ii)* and Reg. §1.6045-1(n)(2)(1),"™* (not including the debt

7286045(2)(3)(B)(iv), as amended by Pub. L. No. 117-58, §80603(b). The
term “digital asset” means any digital representation of value which is record-
ed on a cryptographically secured distributed ledger or any similar technology
as specified by the Secretary. §6045(g)(3)(D), as added by Pub. L. No. 117-58,
§80603(b).

*0§86045(2)(3)(C).

! See §6045(2)(3)(C)(iii), as amended by Pub. L. No. 117-58, §80603(b),
applicable to returns required to be filed, and statements required to be fur-
nished, after December 31, 2023. For further discussion of the broker informa-
tion reporting rules for sales or exchanges of digital assets, see 190 T.M., Tax-
ation of Cryptocurrency and Other Digital Assets.

#2Reg. §1.6045-1(a)(15)().

“31.e., any debt instrument defined in Reg. §1.1275-1(d) and any instru-
ment or position that is treated as a debt instrument under a specific provision
of the Code (other than certain interests in or mortgages held by a REMIC,
certain other debt instruments with payments subject to acceleration, and pools
of debt instruments the yield on which may be affected by prepayments) or a
short-term obligation described in §1272(a)(2)(C). Reg. §1.6045-1(a)(14)(ii).

“1.e., a debt instrument that provides for a single fixed payment schedule
for which a yield and maturity can be determined under Reg. §1.1272-1(b);
a debt instrument that provides for alternate payment schedules for which a
yield and maturity can be determined under Reg. §1.1272-1(c); or a debt in-
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instruments described in Reg. §1.6045-1(n)(2)(ii))* ac-
quired for cash in an account on or after January 1, 2014;

* a specified security described in Reg. §1.6045-1(a)(14)
(i)™ and Reg. §1.6045-1(n)(3)" acquired for cash in an
account on or after January 1, 2016;

« an option described in Reg. §1.6045-1(a)(14)(iii)** grant-
ed or acquired for cash in an account on or after January
1, 2014 (except those relating to an option on a digital as-
set) ;489

e any securities futures contract;

* a specified security transferred to an account if the broker
or other custodian of the account receives a transfer state-
ment reporting the security as a covered security;

e an option on a digital asset granted or acquired in an ac-
count on or after January 1, 2026;

* a specified security that is a digital asset that is acquired
in a customer’s account by a broker providing custodial
services for such specified security on or after January 1,
2026, in exchange for cash, stored-value cards, different
digital assets, or any other property or services; or

* a specified security that is a securities futures contract
that requires delivery of a digital asset, but not a digital as-
set itself, that is entered into or acquired in an account on
or after January 1, 2026.

strument for which the yield can be determined under Reg. §1.1272-1(d). Reg.
§1.6045-1(n)(2)().

“1e., a debt instrument that provides for more than one rate of stated
interest (including a debt instrument that provides for stepped interest rates);
a convertible debt instrument; a stripped bond or stripped coupon subject to
§1286; a debt instrument that requires payment of either interest or principal
in a currency other than the U.S. dollar; a debt instrument that, at one or more
times in the future, entitles a holder to a tax credit; a debt instrument that pro-
vides for a payment-in-kind (PIK) feature; a debt instrument issued by a non-
U.S. issuer; a debt instrument for which the terms of the instrument are not
reasonably available to the broker within 90 days of the date the debt instru-
ment was acquired by the customer; a debt instrument that is issued as part
of an investment unit; or a debt instrument evidenced by a physical certificate
unless such certificate is held (whether directly or through a nominee, agent,
or subsidiary) by a securities depository or by a clearing organization. Reg.
§1.6045-1(n)(2)(ii).

#1e., any debt instrument defined in Reg. §1.1275-1(d) and any instru-
ment or position that is treated as a debt instrument under a specific provision
of the Code (other than certain interests in or mortgages held by a REMIC,
certain other debt instruments with payments subject to acceleration, and pools
of debt instruments the yield on which may be affected by prepayments) or a
short-term obligation described in §1272(a)(2)(C). Reg. §1.6045-1(a)(14)(ii).

“"le., a debt instrument described in Reg. §1.6045-1(n)(2)(ii) or one
not otherwise described in Reg. §1.6045-1(n)(2)(i). For example, Reg.
§1.6045-1(n)(3) applies to variable rate debt instruments, inflation-indexed
debt instruments, and contingent payment debt instruments because these in-
struments are not described in Reg. §1.6045-1(n)(2)(i). Reg. §1.6045-1(n)(3).

e, any option described in Reg. §1.6045-1(m)(2), which describes an
option on one or more specified securities (which includes an index substan-
tially all the components of which are specified securities); an option on fi-
nancial attributes of specified securities; or a warrant or a stock right. Reg.
§1.6045-1(m) does not apply to compensatory options. Reg. §1.6045-1(a)(14)
(iii) (reference to Reg. §1.6045-1(m)(2)).

“Reg. §1.6045-1(a)(15)()(E). Note that the original 2014 effective date
for reporting gross proceeds and basis for options on debt instruments that
provide for one or more payments denominated in a foreign currency and
those issued by non-U.S. issuers, was delayed until January 1, 2016. See Reg.
§1.6045-1(m)(2)(ii)(B).
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The regulations define a “specified security” as:*’

* any share of stock (or any interest treated as stock) in an
entity organized as, or treated for tax purposes as, a cor-
poration (for this purpose, a security classified as stock by
the issuer is treated as stock, and if the issuer has not clas-
sified the security, the security is not treated as stock un-
less the broker knows that the security is reasonably clas-
sified as stock under general tax principles);

eany debt instrument described in Reg. §1.6045-1(a)
(17),”" other than certain interests in or mortgages held by
a REMIC, certain other debt instruments with payments
subject to acceleration, and pools of debt instruments the
yield on which may be affected by prepayments, or a
short-term obligation described in §1272(a)(2)(C);

* any option described in Reg. §1.6045-1(m)(2);
* any securities futures contract;
* any digital asset; or

 any forward contract requiring the delivery of a digital
asset.

A covered security is considered acquired in a customer’s
account at a broker or custodian if the security is acquired by
the customer’s broker or custodian or acquired by another bro-
ker and delivered to the customer’s broker or custodian.*” A se-
curity that is acquired due to a stock dividend, stock split, reor-
ganization, redemption, stock conversion, recapitalization, cor-
porate division, or other similar action is considered acquired
for cash in an account.*”

5. Gross Proceeds Subject to Reporting

Treatment of an option granted or acquired on or after Jan-
uary 1, 2014 is governed by Reg. §1.6045-1(m), as follows: For
options that are covered securities, but not §1256 options,” if
a specified security (other than an option) is acquired or dis-
posed of in a physical settlement pursuant to the exercise of an
option, the broker must adjust the basis of the acquired asset
or the gross proceeds amount as appropriate to account for any
payment related to the option, including the premium.*’ For an
option that is settled for cash, a broker must reflect on Form
1099-B all payments made or received on the option. For a pur-
chased option, a broker must report as proceeds the gross pro-
ceeds from settlement minus any costs related to the settlement
of the option. For a written option, a broker must report as pro-
ceeds the premium received decreased by any amounts paid on
the option and report $0 as the basis of the option.**

Except for the sale of digital assets, “gross proceeds” is
the amount on a sale®” that is the total paid to the customer or
credited to the customer’s account as a result of the sale.”® This

“Reg. §1.6045-1(a)(14).

“Te., a debt instrument as defined in Reg. §1.1275-1(d) and any instru-
ment or position that is treated as a debt instrument under a specific provision
of the Code.

“2Reg. §1.6045-1(a)(15)(ii).

“PReg. §1.6045-1(a)(15)(iii).

“Reg. §1.6045-1(m)(4).

“SReg. §1.6045-1(m)(4)(i).

“Reg. §1.6045-1(m)(4)(ii).

*7 See Reg. §1.6045-1(a)(9) (definition of “sale”).
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amount is reduced by the amount of any accrued and unpaid
interest as of the sale date® and increased by any amount not
paid or credited by reason of repayment of margin loans.” The
accrued interest that is subtracted from gross proceeds must be
reported on Form 1099-INT unless it is exempt under §103."
Accrued OID reportable on Form 1099-OID, as well as any
market discount, is not netted against gross proceeds. In the
case of a closing transaction (other than one related to an op-
tion) that results in a loss, gross proceeds is the amount debited
from the customer’s account.””

If gross proceeds are from the sale of identical stock,” a
broker is required to report the gross proceeds by averaging
the proceeds of each share if the stock is sold at separate times
on the same calendar day in executing a single trade order and
the broker executing the trade provides a single confirmation to
the customer that reports an aggregate total price or an average
price per share.”™ However, a broker may not average the pro-
ceeds if the customer notifies the broker in writing of an intent
to determine the proceeds of the stock by the actual proceeds
per share and the broker receives the notification by January 15
of the calendar year following the year of the sale. The January
15 deadline may be extended but not beyond the due date for
filing the return.’”

For sales before January 1, 2014, a broker may, but is not
required to, reduce gross proceeds by the amount of commis-
sions and transfer taxes, provided the treatment chosen is con-
sistent with the broker’s books, and must reduce gross proceeds
by these amounts for sales on or after January 1, 2014.”

For securities sold pursuant to the exercise of an option
granted or acquired before January 1, 2014, a broker may, but
is not required to, take the option premiums into account in de-
termining the gross proceeds of the securities sold, provided the
treatment chosen is consistent with the broker’s books.””’

Gross proceeds from the sale of a digital asset are equal
to the sum of the total cash paid to the customer or credited to
the customer’s account from the sale plus the fair market value
of any property or services received (including services giving
rise to digital asset transaction costs), reduced by the amount of
digital asset transaction costs.”” The fair market value of a dig-
ital asset is measured at the date and time the transaction took
place.”” Determining the fair market value of services or prop-
erty received or credited in exchange for a digital asset is a bit
more complicated. Generally, the broker must use a reasonable
valuation method looking to the contemporaneous evidence of
value. For example, the purchase price of the same services,
goods, or other property would have held if a U.S. dollar valu-

% Reg. §1.6045-1(d)(5)(i).

*Reg. §1.6045-1(d)(5)(i) (reference to Reg. §1.6045-1(d)(3)).

WReg. §1.6045-1(d)(5)().

W Reg. §1.6045-1(d)(5)(i) (reference to Reg. §1.6045-1(d)(3)).

*2Reg. §1.6045-1(d)(5)().

503Reg. §1.6045-1(d)(5)(i) (reference to Reg. §1.1012-1(e)(4) (definition
of identical stock)).

M Reg. §1.6045-1(d)(5)().

*Reg. §1.6045-1(d)(5)().

% Reg. §1.6045-1(d)(5).

*Reg. §1.6045-1(d)(5).

Reg. §1.6045-1(d)(5)(ii)(A), added by T.D. 10000, 89 Fed. Reg. 56,480
(July 9, 2024).

P Reg. §1.6045-1(d)(5)(ii)(A)(1).

09/01/2026 A -41



II1.D.6.

Detailed Analysis

ation was applied.”"’ To determine the fair market value of ser-
vices giving rise to digital asset transaction costs, the broker
must look to the fair market value of the digital assets used to
pay for such transaction costs. In determining the fair market
value of a digital asset, the broker may perform its own valu-
ations or rely on valuations performed by a digital asset data
aggregator,”" provided such valuations apply a reasonable val-
uation method for digital assets.”” The determination of gross
proceeds from the sale of digital assets is thoroughly discussed
in 190 T.M., Taxation of Cryptocurrency and Other Digital As-
sets.

A payor defined to be a broker’” must report the sale as oc-
curring on the date the sale is entered on the broker’s books.’"*
This date is typically referred to as the trade date.’”’ For sales
of digital assets that are effected when digitally recorded using
cryptographically secured distributed ledger technology, such
as a blockchain or similar technology, the broker must report
the date of sale as the date when the transactions are recorded
on the ledger. For sales of digital assets that are effected by a
broker and recorded in the broker’s books and records (com-
monly referred to as an off-chain transaction) and not directly
on a distributed ledger or similar technology, the broker must
report the date of sale as the date when the transactions are
recorded on its books and records without regard to the date
that the transactions may be later recorded on the distributed
ledger or similar technology.™

6. Calculation of Basis

Brokers are required to report the adjusted basis of covered
securities that are sold.”"’ The initial cost basis of a security that
is acquired for cash is the total amount of cash paid by the cus-
tomer or credited against the customer’s account for the secu-
rity, increased by the commissions and transfer taxes related to
its acquisition.”®

A broker may, but is not required to, take option premiums
into account in determining the initial basis of securities pur-
chased or acquired pursuant to the exercise of an option granted
or acquired before January 1, 2014°" (i.e., the option is not a
covered security). A broker also may increase initial basis for
income recognized upon the exercise of a compensatory option
or the vesting or exercise of other equity-based compensation
arrangements, granted or acquired before January 1, 2014’
(again, the option is not a covered security). A broker may not

Reg. §1.6045-1(d)(5)(i)(A)(1).

A digital asset data aggregator is an information service provider that
provides valuations of digital assets based on any reasonable valuation method.
Reg. §1.6045-1(d)(5)(ii)(B).

*Reg. §1.6045-1(d)(5)(ii)(A)(1). A reasonable valuation method for digi-
tal assets is a method that considers and appropriately weighs the pricing, trad-
ing volumes, market capitalization and other factors relevant to the valuation of
digital assets traded through digital asset trading platforms. Reg. §1.6045-1(d)
3)ID(A)3).

3 See Reg. §1.6045-1(a)(1) (definition of “broker”).

M Reg. §1.6045-1(d)(4)().

°5 See Form 1099-B, Instructions for Recipient.

1Reg. §1.6045-1(d)(4)(ii), added by T.D. 10000, 89 Fed. Reg. 56,480 (Ju-
ly 9, 2024).

7 See Reg. §1.6045-1(a)(15) for the definition of covered securities.

M Reg. §1.6045-1(d)(6)(ii)(A).

*UReg. §1.6045-1(d)(6)(ii)(A).

Reg. §1.6045-1(d)(6)(ii)(A).
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increase initial basis for income recognized upon the exercise
of a compensatory option or the vesting or exercise of other eq-
uity-based compensation arrangements granted or acquired on
or after January 1, 2014.*'

A broker must report the basis of identical stock’ by aver-
aging the basis of each share if the stock is purchased at sepa-
rate times on the same calendar day in executing a single trade
order and the broker executing the trade provides a single con-
firmation to the customer that reports an aggregate total price or
an average price per share.”™ However, a broker may not aver-
age the basis if the customer timely notifies the broker in writ-
ing of an intent to determine the basis of the stock by the actual
cost per share.”™

For options that are covered securities, but not §1256 op-
tions,” if a specified security (other than an option) is acquired
or disposed of in a physical settlement pursuant to the exercise
of an option, the broker must adjust the basis of the acquired
asset or the gross proceeds amount as appropriate to account
for any payment related to the option, including the premium.”*
For an option that is settled for cash, a broker must reflect on
Form 1099-B all payments made or received on the option. For
a purchased option, a broker must report as basis the premium
paid plus any costs (for example, commissions) related to the
acquisition of the option.” For a written option, a broker must
report $0 as the basis of the option.™

For a right (including a warrant) to acquire stock received
in the same account as the underlying security in a §305 distrib-
ution, a broker is permitted, but not required, to apply the rules
described in §305 and §307 when reporting or accounting for
the basis of the option and the underlying equity.” If a stock
right or warrant is acquired from the initial distributee, the buy-
er or transferee must apply the rules (just discussed) applicable
to options that are covered securities, but not §1256 options.™*

The initial basis of a security transferred to an account is
generally the basis reported on the transfer statement™' If a
transfer statement indicates that the security is acquired as a
gift, a broker must apply the relevant basis rules for property
acquired by gift in determining the initial basis, but is not re-
quired to adjust basis for gift tax.”* A broker must treat the ini-
tial basis as equal to the gross proceeds from the sale if the rele-
vant basis rules for property acquired by gift prevent recogniz-
ing both gain and loss, or if the relevant basis rules treat the ini-
tial basis of the security as its fair market value as of the date of
the gift and the broker neither knows nor can readily ascertain
this value.™ If the transfer statement did not report a date for

“IReg. §1.6045-1(d)(6)(ii)(A).

*2Reg. §1.6045-1(d)(6)(ii)(A) (reference to Reg. §1.1012-1(e)(4) (defini-
tion of identical stock)).

P Reg. §1.6045-1(d)(6)(ii)(A).

2 Reg. §1.6045-1(d)(6)(ii)(A).

P Reg. §1.6045-1(m)(4).

*Reg. §1.6045-1(m)(4)(i).

7 Reg. §1.6045-1(m)(4)(ii).

®Reg. §1.6045-1(m)(4)(ii).

¥ Reg. §1.6045-1(m)(4)(iii).

0Reg. §1.6045-1(m)(4)(iii).

' Reg. §1.6045-1(d)(6)(ii)(B)(1) (reference to Reg. §1.6045A-1 (transfer
statements)).

*2Reg. §1.6045-1(d)(6)(ii)(B)(2).

B Reg. §1.6045-1(d)(6)({i)(B)(2).
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the gift, the broker must treat the settlement date for the trans-
fer as the date of the gift.™

Adjusted basis is generally determined by treating as cor-
rect any incorrect dollar amount not required to be corrected
under the §6721(c)(3) or §6722(c)(3) safe harbors for certain
de minimis errors. However, if a broker voluntarily, or by re-
quirement, files a corrected information return and furnishes a
corrected payee statement, then regardless of any provision un-
der §6721 or §6722, the adjusted basis must be based on, and
consistent with, the dollar amount as reported on the corrected
information return and corrected payee statement.’”

Generally, the initial basis of the digital asset is the fair
market value of the digital asset received at the time of the ex-
change, increased by any digital asset transaction costs alloca-
ble to the acquisition of the digital asset.” For a digital asset ac-
quired in exchange for a debt instrument, the initial basis of the
digital asset attributable to the debt instrument is the issue price
of the debt instrument, plus any allocable digital asset transac-
tion costs.™ In the case of a sale of one digital asset in exchange
for another digital asset differing materially in kind or extent,
the total digital asset transaction costs paid by the customer are
allocable to the digital assets disposed (unless the digital assets
received in the original transaction are withheld to pay digi-
tal asset transaction costs).”™ See 190 T.M., Taxation of Cryp-
tocurrency and Other Digital Assets for further discussion.

7. Transfer Statements

Brokers or other persons transferring covered securities to
a broker are required to furnish to the receiving broker infor-
mation required by regulations to enable the receiving broker
to meet its information reporting requirements.” The statement
must be furnished to the receiving broker not later than 15 days
after the date of settlement for the transfer of the covered secu-
rity >

The Infrastructure Act adds a new provision for broker in-
formation reporting on transfers of digital assets that are cov-
ered securities, provided the transfer is not a sale and is not to
an account maintained by a person that the broker knows or has
reason to know is also a broker, effective for returns required
to be filed, and statements required to be furnished, after De-
cember 31, 2023.**' However, the IRS determined that digital
assets generally should be exempt from transfers reporting re-
quirements under §6045A until further guidance is issued.””

The regulations place the duty to furnish the transfer state-
ment on the person effecting the transfer of custody if the per-
son is an “applicable person.” An “applicable person” is a bro-

M Reg. §1.6045-1(d)(6)(i)(B)(2).

P Reg. §1.6045-1(d)(6)(vii), T.D. 9984, 88 Fed. Reg. 87,696 (Dec. 19,
2023), effective for information returns required to be filed and payee state-
ments required to be furnished after December 31, 2023.

S Reg. §1.6045-1(d)(6)(ii)(C)(1).

7 Reg. §1.6045-1(d)(6)(ii)(C)(1) (referencing Reg. §1.1012-1(h)(1)(v)).

¥ Reg. §1.6045-1(d)(6)(ii)(C)(2) (referencing §1.6045-1(d)(5)(iv)(C)).

*¥86045A; Reg. §1.6045A-1(a).

3086045A(c); Reg. §1.6045A-1(a)(5).

! See §6045A(d), as added by Pub. L. No. 117-58, §80603(b)(2)(A)(ii).

32 See Preamble to T.D. 10000, 89 Fed. Reg. 56,480 (July 9, 2024); An-
nouncement 2023-2. For further discussion of broker information reporting re-
quirements regarding digital assets, see 190 T.M., Taxation of Cryptocurrency
and Other Digital Assets.
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ker, any person that acts as a custodian of securities in the ordi-
nary course of a trade or business, any issuer of securities, and
any agent of these persons. An applicable person does not in-
clude the beneficial owner of the securities, any governmental
unit or agency or instrumentality of a governmental unit with
respect to escheated securities, or any person that acts solely as
a clearing house for the transfer.*”

The transfer statement must include the date the statement
is furnished; the name, address, and telephone number of the
applicable person furnishing the statement; the name, address,
and telephone number of the broker receiving custody of the
security; the name and account number of the customer or cus-
tomers for the account from which the security is transferred
(if different, the name and account number of the customer or
customers for the account to which the security is transferred);
the CUSIP number of the security transferred (if applicable) or
other security identifier number; the date the transfer was initi-
ated and the settlement date of the transfer; the adjusted basis;
and acquisition date.**

A transferor must furnish a separate statement for each se-
curity and, if transferring custody of the same security acquired
on different dates or at different prices, each acquisition.”

The regulations provide special rules affecting certain
types of transfers:

e Cash on delivery accounts and multiple broker arrange-
ments — A custodian or other transferor that transfers cus-
tody of a security to a broker solely to effect a sale must
furnish a transfer statement only to the broker that effects
the sale. However, no transfer statement is required if the
transferor itself either effects the sale or is required to re-
port the sale of the security.”*® A broker that effects a pur-
chase but does not receive custody of the security must
furnish a transfer statement to the broker receiving cus-
tody. However, no transfer statement is required if the bro-
ker effects the purchase solely at the instruction of the bro-
ker receiving custody.™’

» Exempt recipients and exempt foreign payees — A trans-
feror is not required to furnish a transfer statement for a
security that, after the transfer, is held for a customer that
is an exempt recipient under Reg. §1.6045-1(c)(3)(i) or an
exempt foreign person under Reg. §1.6045-1(g)(1)(1).>*

* Securities lending transactions — A transferor that lends
or borrows securities as a principal is not required to fur-
nish a transfer statement for a security that is transferred
pursuant to such lending or borrowing arrangement (for
example, when a customer opens or closes a short sale).
This exception does not apply when a transferor transfers a
security under a lending or borrowing arrangement of the
customer. This exception also does not apply when a trans-
feror transfers a previously borrowed security to another

¥ Reg. §1.6045A-1(a)(3).

*Reg. §1.6045A-1(a)(1)(i) (reference to Reg. §1.6045A-1(b)).
*Reg. §1.6045A-1(a)(1)().

5 Reg. §1.6045A-1(a)(1)(ii)(A).

*TReg. §1.6045A-1(a)(1)(ii)(B).

¥ Reg. §1.6045A-1(a)(1)(iii).
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account of the same customer (for example, to satisfy an
existing short sale obligation).”*

* Certain money market funds — A transferor of stock in a
regulated investment company is not required to furnish a
transfer statement.””

* Section 1256 Options — A transferor of a §1256 option
must furnish a transfer statement.>'

A transfer statement is not required for specified security,
the sale of which is reportable as a digital asset after the appli-
cation of special coordination rules.”” If a transferor chooses to
provide a transfer statement for such a specified security that is
a tokenized security’™ and reports some or all of the required
information, the transferor will not be subject to §6722 penal-
ties.>™

Additional information is required for a transfer of a debt
instrument that is a covered security.” For these transfers, the
transfer statement must include a description of the payment
terms used by the broker to compute any basis adjustments; the
issue price of the debt instrument; the issue date of the debt in-
strument (if different from the original acquisition date of the
debt instrument); the adjusted issue price of the debt instrument
as of the transfer date; the customer’s initial basis in the debt in-
strument; any market discount that has accrued as of the trans-
fer date; any bond premium that has been amortized as of the
transfer date; any acquisition premium that has been amortized
as of the transfer date; and whether the transferring broker has
computed any of this information by taking into account any
elections, and, if so, which election or elections were taken into
account by the transferring broker; and the date through which
the transferring broker made adjustments.”

Option transfers also involve additional reporting require-
ments.” For a transfer of an option that is a covered security,
the transfer statement must include the date of grant or acqui-
sition of the option; the amount of premium paid or received,
and any other information required to fully describe the op-
tion, which may include a security identifier used by option ex-
changes, or details about the underlying asset, quantity covered,
exercise type, strike price, and maturity date.”

Transfers of borrowed securities and transfers pursuant to
an inheritance also are subject to additional reporting require-
ments. For borrowed securities, the transfer statement must in-
dicate that a transferred security is borrowed if the transferor
knows that the security is transferred pursuant to a lending or
borrowing arrangement. The transfer statement must not report

*Reg. §1.6045A-1(a)(1)(iv).

0Reg. §1.6045A-1(a)(1)(V).

»'See Reg. §1.6045A-1(b)(4)(iv) and Reg. §1.6045A-1(b)(3)(x); Reg.
§1.6045A-1T(e) and §1.6045A-1T(f). The temporary rules also list the data
specific to §1256 options that must be provided in addition to the data required
for non-§1256 options (Reg. §1.6045A-1T(e)(2)), and are now included in Reg.
§1.6045A-1(b)(4)(iv) when the temporary rules were removed by T.D. 9750.

*2Reg. §1.6045A-1(a)(1)(vi). Special coordination rules are detailed in
Reg. §1.6045-1(c)(8).

3 Tokenized securities are described in Reg. § 1.6045-1(c)(8)(i)(D).

4 Reg. §1.6045A-1(a)(1)(vi).

S Reg. §1.6045A-1(b)(3).

%6 See Reg. §1.6045A-1(b)(3); Reg. §1.6045A-1(b)(3)(x).

*"Reg. §1.6045A-1(b)(4).
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an adjusted basis if the transferor knows that the transferred se-
curity is lent or borrowed pursuant to a short sale. The receiving
broker may be subject to special transfer reporting rules upon
receipt of a borrowed security if the security is used to satisfy
an existing short sale obligation.”™

A transfer statement for a transfer of a security from a
decedent or decedent’s estate must indicate that the security is
inherited.”® The transfer statement must report the date of death
as the original acquisition date and must report adjusted basis
according to the instructions or valuations furnished by an au-
thorized representative of the estate, including any required ad-
justments to basis for property acquired from a decedent. If a
transferor has not received instructions or valuations from an
authorized representative, the transferor must report basis as the
fair market value of the security on the date of death. However,
if the transferor neither knows nor can readily ascertain the fair
market value of the security on the date of death at the time the
transfer statement is prepared, the transfer statement must indi-
cate that the transfer consists of an inherited security but may
otherwise report the security as if it were a noncovered securi-
ty. If the transferor cannot identify which securities in a joint
account have been transferred from the decedent, the transferor
must treat each security in the account as if it were a noncov-
ered security but must not indicate that any security is an inher-
ited security.™'

A transfer statement is generally not required to be fur-
nished with respect to noncovered securities. However, such a
statement may be furnished if the statement clearly identifies
the securities as noncovered.” A transferor that chooses to re-
port nonrequired information is not subject to penalties under
§6722 for failure to report this information correctly if the
transfer statement identifies the security as a noncovered secu-
rity>” A transferor must furnish a transfer statement within fif-
teen days after the date of settlement for the transfer.’®

8. Returns by Issuers Relating to Actions Affecting
Basis of Specified Securities

The reporting requirement for actions affecting basis of
1565

specified securities apply as follows:
e organizational actions occurring on or after January 1,
2011, that affect the basis of specified securities other than
stock in a regulated investment company;

e organizational actions occurring on or after January 1,
2012, that affect the basis of stock in a regulated invest-
ment company;

*PReg. §1.6045A-1(b)(7).

*0Reg. §1.6045A-1(b)(8). Additional requirements apply to transfers to
satisfy a cash legacy (Reg. §1.6045A-1(b)(8)(ii)) and transfers in gift. Reg.
§1.6045A-1(b)(9).

*'Reg. §1.6045A-1(b)(8).

*Reg. §1.6045A-1(b)(6).

*®Reg. §1.6045A-1(b)(6).

**Reg. §1.6045A-1(a)(3). See also Notice 2010-67, which provides transi-
tional relief from the reporting requirements for transfers of securities effective
January 1, 2011. Brokers and custodians who fail to provide transfer statements
as required for tax year 2011 will not be subject to penalties imposed under
§6722 for failure to provide such statements. Transferred stock not reported on
a transfer statement for 2011 may be treated as a noncovered security upon its
subsequent sale or transfer.

*®Reg. §1.6045B-1(j).
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* organizational actions occurring on or after January 1,
2014, that affect the basis of debt instruments described
in Reg. §1.6045-1(n)(2)(i)** (not including the debt instru-
ments described in §1.6045-1(n)(2)(ii));”

* organizational actions occurring on or after January 1,
2016, that affect the basis of debt instruments described in
Reg. §1.6045-1(n)(3);**

e organizational actions occurring on or after January 1,
2014, that affect the basis of options described in
§1.6045-1(a)(14)(iii);”

* organizational actions occurring on or after January 1,
2014, that affect the basis of securities futures contracts;
and

e organizational actions occurring on or after January 1,
2025, that affect the basis of digital assets.”

Issuers of specified securities are required to file informa-
tion returns reporting: (i) a description of any organizational
action affecting the basis of the specified security;”" (ii) the
quantitative effect on the basis of the specified security result-

ing from the action;””” and (iii) any other information prescribed
573

by the Treasury Secretary.
The regulations require a reporting issuer to identify itself
and the security on the return and provide information about the

*%1.e., a debt instrument that provides for a single fixed payment schedule
for which a yield and maturity can be determined under Reg. §1.1272-1(b);
a debt instrument that provides for alternate payment schedules for which a
yield and maturity can be determined under Reg. §1.1272-1(c); or a debt in-
strument for which the yield can be determined under Reg. §1.1272-1(d). Reg.
§1.6045-1(n)(2)().

71e., a debt instrument that provides for more than one rate of stated
interest (including a debt instrument that provides for stepped interest rates);
a convertible debt instrument; a stripped bond or stripped coupon subject to
§1286; a debt instrument that requires payment of either interest or principal
in a currency other than the U.S. dollar; a debt instrument that, at one or more
times in the future, entitles a holder to a tax credit; a debt instrument that pro-
vides for a payment-in-kind (PIK) feature; a debt instrument issued by a non-
U.S. issuer; a debt instrument for which the terms of the instrument are not
reasonably available to the broker within 90 days of the date the debt instru-
ment was acquired by the customer; a debt instrument that is issued as part
of an investment unit; or a debt instrument evidenced by a physical certificate
unless such certificate is held (whether directly or through a nominee, agent,
or subsidiary) by a securities depository or by a clearing organization. Reg.
§1.6045-1(n)(2)(ii).

**1e., a debt instrument described in Reg. §1.6045-1(n)(2)(ii) or one
not otherwise described in Reg. §1.6045-1(n)(2)(i). For example, Reg.
§1.6045-1(n)(3) applies to variable rate debt instruments, inflation-indexed
debt instruments, and contingent payment debt instruments because these in-
struments are not described in Reg. §1.6045-1(n)(2)(i). Reg. §1.6045-1(n)(3).

*®1.e., any option described in Reg. §1.6045-1(m)(2), which describes an
option on one or more specified securities (which includes an index substan-
tially all the components of which are specified securities); an option on fi-
nancial attributes of specified securities; or a warrant or a stock right. Reg.
§1.6045-1(m) does not apply to compensatory options. Reg. §1.6045-1(a)(14)
(iii) (reference to Reg. §1.6045-1(m)(2)).

"Reg. §1.6045B-1(j)(7) (referencing digital assets described in Reg.
§1.6045-1(a)(14)(v) or (vi), that are also described in one or more paragraphs
of Reg. §1.6045-1(a)(14)(i) through (iv)), added by T.D. 10000, 89 Fed. Reg.
56,480 (July 9, 2024). Broker reporting requirements for digital asset transac-
tions are discussed in 190 T.M., Taxation of Cryptocurrency and Other Digital
Assets.

77186045B(a)(1).

1286045B(a)(2).

*§6045B(a)(3).
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organizational action and the quantitative effect on the basis re-
sulting from the action.”™

The issuer return must be filed with the IRS on or before
the 45th day following the organizational action, or, if earlier,
January 15 of the year following the calendar year during
which the organizational action occurred. The issuer may file
the return before the date of the organizational action if the
quantitative effect on basis is determinable beforehand.”” Reg-
ulations provide that an issuer may make reasonable assump-
tions about facts that cannot be determined before this due date
and must file a corrected return once the facts are determined if
necessary to report the correct quantitative effect on basis. Un-
der the regulations, it is expected that an issuer will treat a pay-
ment that may be a dividend consistently with its treatment of
the payment under §6042(b)(3) and Reg. §1.6042-3(c).”

A written statement with the requisite information is re-
quired to be furnished to security holders or their nominees.””’
However, the Treasury Secretary may waive the reporting re-
quirements if the person required to make the return makes the
information publicly available.”™ The regulations provide that
both the return filing and information statement requirements
are waived if an issuer posts a statement with the required in-
formation in a readily accessible format in an area of its pri-
mary public website dedicated to this purpose by the same
due date for reporting the organizational action to the IRS and
keeps the form accessible to the public for 10 years.”” This pub-
lic reporting relieves the issuer of its duty both to file the return
with the IRS and to furnish the statement to its nominees and
certificate holders.™

"*Reg. §1.6045B-1(a)(1). Under Reg. §1.6045B-1(h), if the organizational
action results in an option writer replacing the original option contract with a
different number of option contracts, the option writer must prepare an issuer
return as required by §1.6045B-1.

86045B(b); Reg. §1.6045B-1(a)(2)(i). In Notice 2011-18, 2011-11
LR.B. 549, the IRS provided transitional relief from information reporting re-
quirements in §6045B that apply to issuers of stock with respect to organi-
zational actions that affect the basis of the stock. The Notice provides that,
for organizational actions occurring in 2011, the IRS will not impose penal-
ties against issuers for missing the deadline to file a return reporting the action
or make the return publicly available provided that the issuer filed the return
with the IRS or made it publicly available by January 17, 2012. The Notice
does not apply to an issuer’s requirement to furnish the same information to
the issuer’s stockholders and nominees of its stockholders. In Notice 2012-11,
2012-5 I.LR.B. 346, the IRS provided that, due to the number of questions that
arose following the release of the final Form 8937, Report of Organizational
Actions Affecting Basis of Securities, and instructions, and recognizing that the
release date provides a very limited time frame remaining before the due date
of the form, the IRS will permit an issuer to publicly report an organization-
al action by posting either Form 8937 or the required information in a readily
accessible format to an area of its primary public web site. The IRS will treat
the issuer as having filed Form 8937 and furnished issuer statements to stock-
holders or nominees on the date of posting of the Form 8937 or the required
information. Further, the IRS said no penalties will be imposed for reporting
incorrect information under §6721 or §6722 provided issuers make good-faith
efforts in timely posting the Form 8937 or the required information on web-
sites, or filing accurate Forms 8937 and furnishing the corresponding issuer
statements. This transitional relief is limited to reporting organizational actions
occurring in 2011 and does not apply to issuers of stock in a regulated invest-
ment company that are not subject to the issuer reporting requirements for 2011
organizational actions.

T6Reg. §1.6045B-1(a)(2)(ii).

7786045B(c).

7886045B e) (reference to §6045(g)(3)(C)).

"PReg. §1.6045B-1(a)(3), §1.6045B-1(b)(4).

Reg. §1.6045B-1(b)(4).
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The regulations require a domestic or foreign issuer to fur-
nish a written statement to each holder of record that is not an
exempt recipient as of the record date of the corporate action
and all subsequent holders of record through the date the issuer
furnishes the statement.”®" If the security is held in the name of
someone other than the holder of record on the books of the is-
suer, the regulations require the issuer to furnish the statement
to the nominee listed on its books unless such nominee is the
issuer or the issuer’s agent.™ For example, an issuer must fur-
nish statements to the participants of the issuer’s direct stock
purchase plan even if the plan is listed as a nominee for the par-
ticipants. An issuer may furnish to its holders and nominees a
copy of the return that it files with the IRS.**

The regulations provide that a RIC or REIT is deemed
to satisfy the requirements of §6045B for undistributed capital
gains affecting basis of its stock that is reported on Form 2438,
Undistributed Capital Gain Tax Return, and Form 2439, Notice
to Shareholder of Undistributed Long-Term Capital Gains. Fur-
ther, RICs, REITs, and brokers holding custody of RIC and RE-
IT stock must adjust basis in accordance with the information
reported on the forms.”

The regulations deem an S corporation to satisfy the re-
quirements under §6045B if it reports the effect of the organi-
zational action on the proper Schedule K-1 for each sharehold-
er, timely files the schedules with the IRS, and timely furnishes
the schedules to all proper parties.™

The regulations provide that a successor entity of an issuer
that fails to satisfy the §6045B reporting obligations must satis-
fy these reporting obligations, and that if neither the issuer nor
the successor entity satisfies these reporting obligations, then
both parties are jointly and severally liable for any applicable
penalties.’®

9. Special Reporting Issues

a. Transactions in Foreign Currency

Proceeds from a sale that are paid in a foreign currency
must be converted into U.S. dollars for reporting purposes. The
conversion should be based on the spot rate on the payment
date or a reasonable spot rate convention.” However, if a bro-
ker is required to report the sale of a security that is traded on an
established securities market, then the broker must determine
the U.S. dollar amounts at the spot rate or pursuant to a reason-
able spot rate convention as of the settlement date of the pur-
chase or sale, as applicable.

b. Stock Options

If an employee, former employee, or other service
provider, in connection with the performance of services, ob-
tains substantially vested shares of stock from the exercise of a
stock option, and sells that stock through a broker on the same

¥ Reg. §1.6045B-1(b)(1), §1.6045B-1(b)(3), and §1.6045B-1(b)(5).
*Reg. §1.6045B-1(b)(3).

¥ Reg. §1.6045B-1(b)(1).

4 Reg. §1.6045B-1(d).

Reg. §1.6045B-1(c).

*°Reg. §1.6045B-1(e).

T Reg. §1.6045-1(d)(8).
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day, then the broker may not be required to report the sale on
Form 1099-B.

This exception is deemed to be an “excepted sale” under
Reg. §1.6045-1(c)(3)(ii) and is applicable to a sale of stock ac-
quired by a service provider through the exercise of an option
if (1) the sale is executed for the service provider on the same
day that the stock being sold is acquired through the exercise
of an option; (2) the option was granted in connection with the
performance of services, such that the federal tax consequences
of the transactions are governed by §83; (3) the service recip-
ient certifies in writing to the broker that the recipient will re-
port any compensation income generated by the exercise of the
option, or disposition of the stock acquired in the exercise of
the option, in accordance with §6041 or §6051, and the bro-
ker either (a) does not charge a commission or other fee on the
transaction, or (b) does charge a commission or other fee on
the transaction and furnishes to the service provider the written
statement described in Rev. Proc. 2002-50.

The exception does not apply if the service recipient uses
an amount other than the shares’ sale price to calculate the com-
pensation income generated to the service provider by the op-
tion exercise. The exception also does not apply to the exer-
cise of a stock option if, at the date of grant, the stock option
had a readily ascertainable fair market value as defined in Reg.
§1.83-7(b).**

¢. Reporting Sale or Exchange of Partnership Interest

A §751(a) exchange occurs when a partner sells or ex-
changes all or part of a partnership interest. Any money or other
property received for the interest is attributable to the partner-
ship’s unrealized receivables or inventory items. Partnerships
generally must report §751(a) exchanges on Form 8308, Report
of a Sale or Exchange of Certain Partnership Interests. Form
8308 must be filed as an attachment to Form 1065, U.S. Re-
turn of Partnership Income, for the partnership’s tax year that
includes the last day of the calendar year in which the §751(a)
exchange occurred, unless Form 1099-B, Proceeds from Broker
and Barter Exchange Transactions, is required for the transac-
tion under §6045.%

Note: Partnerships report, among other items, the partner-
ship and transferor partner’s share of gain or loss from a §751
deemed sale on Form 8308, Part IV. For §751(a) exchanges
during calendar years 2023 and 2024, the IRS provided limited
§6722 penalty relief for partnerships that failed to furnish Form
8308 with a completed Part IV by the Reg. §1.6050K-1(c)
(1) deadline, if certain requirements were satisfied.”” The IRS
has since removed Reg. §1.6050K-1(c)(2) and amended Reg.
§1.6050K-1(c)(1) to eliminate partnerships’ obligation to pro-
vide information required by Form 8308, Part IV, by January
31 of the year following the calendar year in which the §751(a)
exchange occurred. Partnerships must still furnish Form 8308,
Parts I, II, and III by the Reg. §1.6050K-1(c)(1) deadline.™

¥ Rev. Proc. 2002-50.

86050K; Reg. §1.6050K-1. See also Instructions for Form 8308.

¥ Notice 2025-2, Notice 2024-19.

*IT.D. 10048, 91 Fed. Reg. 29,362 (May 20, 2026), Reg. §1.6050K-1(c)
(1). See also Instructions for Form 8308.
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Brokers are required to withhold 10 percent of proceeds
from the sale of an interest in a foreign-traded entity when
the broker knows the entity is a publicly-traded partnership
(PTP).”” Brokers are not required to withhold, or may withhold
at a reduced rate, if a broker relies on a transferor’s exemption
certification or a PTP representation on a qualified notice indi-
cating an exception applies.”” Notice 2023-8 allows brokers to
rely on late certifications in certain circumstances.

d. Short Sales

When a customer enters into a short sale, the broker is not
required to file an information return until the year the cus-
tomer delivers a security to satisfy the short sale obligation.
The return must be made without regard to the constructive sale
rule in §1259 or to §1233(h). In general, the broker must report
on a single return the information required except that the bro-
ker must report the date the short sale was closed in lieu of the
sale date. The broker must also report the relevant information
regarding the security sold to open the short sale and the ad-
justed basis of the security delivered to close the short sale and
whether any gain or loss on the closing of the short sale is long-
term or short-term (within the meaning of §1222).**

If a short sale is closed by delivery of a noncovered securi-
ty, a broker is not required to report adjusted basis and whether
any gain or loss on the closing of the short sale is long-term or
short-term. A broker that chooses to report this information is
not subject to penalties under §6721 or §6722 for failure to re-
port this information correctly if the broker indicates on the re-
turn that the short sale was closed by delivery of a noncovered
security.””

If a short sale obligation is satisfied by delivery of a se-
curity transferred into a customer’s account accompanied by
a transfer statement indicating that the security was borrowed,
the broker receiving custody of the security may not file an
information return; instead, the receiving broker must furnish
a statement to the transferor that reports the amount of gross
proceeds received from the short sale, the date of the sale, the
quantity of shares, units, or amounts sold, and the CUSIP num-
ber of the sold security or other security identifier number that
the Secretary may designate. The statement to the transferor
also must include the transfer date, the name and contact in-
formation of the receiving broker, the name and contact infor-
mation of the transferor, and sufficient information to identify
the customer. If the customer subsequently closes the short sale
obligation in the transferor’s account with nonborrowed securi-
ties the transferor is responsible for filing the return of informa-
tion required in which case, the transferor must rely on the ac-
count information furnished by the receiving broker on the re-
turn unless the transferor knows that the information furnished
is incorrect or incomplete. A failure to report correct informa-
tion that arises solely from this reliance is deemed to be due

281446(f)(1); Reg. §1.1446(f)-4(a)(2). See Notice 2023-8 (broker may
presume foreign-traded entity is not a PTP unless broker has actual knowledge
to the contrary).

P Reg. §1.1446()-4(b).

394 Reg. §1.6045-1(c)(3)(xi)(A), applicable for a short-sale of a security en-
tered into on or after January 1, 2011.

S Reg. §1.6045-1(c)(3)(xi)(B).

643-2nd

© 2026 Bloomberg Industry Group, Inc., Arlington, VA
ISBN 978-1-63359-153-0

to reasonable cause for purposes of penalties under §6721 and
§6722.7°

e. Wash Sales

A broker must apply the wash sale rules under §1091 if
both the sale and purchase transactions are of covered securi-
ties with the same CUSIP number or other security identifier
number that the IRS designates.”’ If the covered security is al-
so a digital asset, a broker must apply the wash sale rules under
§1091 if both the sale and purchase transactions are of covered
securities with the same CUSIP number or other security iden-
tified number that the IRS designates.™ This rule does not ap-
ply, however, if the securities are purchased and sold from dif-
ferent accounts, if the purchased security is transferred to an-
other account before the wash sale, or if the securities are treat-
ed as held in separate accounts.™ A security is not purchased in
an account if it is purchased in another account and transferred
into the account.”™ In addition, a broker is not required to apply
the wash sale rules if a customer has in writing both informed
the broker that the customer has made a valid and timely elec-
tion under §475(f)(1) (election of mark to market for traders in
securities or commodities) and identified the account as solely
containing securities subject to the election.”"

If a wash sale occurs after a broker has completed a return
or statement reporting a sale of a covered security, the broker
must redetermine whether gain or loss on the sale is long-term
or short-term. If the return or statement included information
inconsistent with this redetermination, the broker must correct
the return or statement by the applicable original due date set
forth in this section for the return or statement.*”

There are a number of rules that a broker is not required
to apply in complying with the §6045 reporting requirements.
A broker is not required to apply §1259 (regarding constructive
sales), §475 (regarding the mark-to-market method of account-
ing), or §1296 (regarding the mark-to-market method of ac-
counting for marketable stock in a passive foreign investment
company) when determining whether any gain or loss on the
sale of a security is long-term or short-term.*” In addition, a
broker is not required to apply §852(b)(4)(A) and §857(b)(8)
(regarding effect of distributed and undistributed capital gain
dividends on a loss on sale of regulated investment company or
real estate investment trust shares held six months or less) or
§852(b)(4)(B) (regarding loss disallowance on sale of regulated
investment company shares held six months or less due to re-
ceipt of tax-exempt dividends), or §1092 (regarding straddles),
§1233(b)(2) (regarding effect of short sale on holding period of
substantially identical property), or Reg. §1.1221-2(b) (regard-
ing hedging transactions) when determining whether any gain
or loss on the sale of a security is long-term or short-term.*

P Reg. §1.6045-1(c)(3)(xi)(C).

FTReg. §1.6045-1(d)(7)(i)(A)(1).

B Reg. §1.6045-1(d)(7)({i)(A)(2).

*Reg. §1.6045-1(d)(7)(ii)(B) (reference to §1.1012-1(e) (generally, cov-
ered and noncovered securities would be treated as held in separate accounts)).

MReg. §1.6045-1(d)(7)(ii)(B).

“'Reg. §1.6045-1(d)(7)(ii)(C).

% Reg. §1.6045-1(d)(7)(ii)(D).

B Reg. §1.6045-1(d)(7)(iii).

M Reg. §1.6045-1(d)(7)(iv), Reg. §1.6045-1(d)(7)(v).
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10. Exceptions to Requirement to Report

No information return is required for the following:

1. Sales for exempt recipients, including corporations (do-
mestic and foreign), charitable organizations, IRAs, the
United States, a state, or political subdivisions.”” The ex-
ception for a corporation does not apply to sales of covered
securities acquired on or after January 1, 2012, by an S
corporation as defined in §1361(a).”™

2. Excepted sales.””’

3. Sales initiated by exempt recipients including dealers
in securities, financial institutions, and futures commission
merchants registered with the Commodity Futures Trading
Commission.”™ If a broker is instructed to initiate a sale by
one of these recipients, then no information return is re-
quired with respect to the sale by that broker. In a redemp-
tion of stock or retirement of securities, only the broker re-
sponsible for paying the proceeds to the beneficial holder
who is not an exempt recipient, or crediting the gross pro-
ceeds on the sale to that holder’s account, is required to re-
port the sale.””

4. Cash on delivery account. If a sale of securities is effect-
ed through a “cash on delivery” or similar account, only
the broker that receives the gross proceeds from the sale
against delivery of the securities sold is required to report
the sale. However, if the broker’s customer is a “second-
party broker” that is, an exempt recipient, only the second-
party broker is required to report the sale."

Example: D, an individual who is not an exempt recipient,
enters into “a cash on delivery” stock transaction by in-
structing K, a federally registered broker/dealer, to sell
stock owned by D, and to deliver the proceeds to L, a cus-
todian bank. Concurrently with the above instructions, D
instructs L to deliver D’s stock to K (or K’s designee)
against delivery of the proceeds from K. The records of
both K and L with respect to this transaction show an ac-
count in the name of D. Thus, D is considered the customer
of K and L. K is not required to make a return of informa-
tion with respect to the sale because K will pay the gross
proceeds to L against delivery of the securities sold. L is
then required to make a return of information with respect
to the sale because D is L’s customer and is not an exempt
recipient.”"’

5. Sales by custodians and trustees provided the sales are
reported on a properly filed Form 1041, U.S. Income Tax
Return for Estates and Trusts.

Reg. §1.6045-1(c)(3)(1)(B).

606 Id

607 Reg. §1.6045-1(c)(3)(ii). No return is required for a sale effected by a
broker that is designated as an excepted sale by the IRS in a revenue ruling or
revenue procedure.

% Reg. §1.6045-1(c)(3)(I)(B)(6), §1.6045-1(c)(3)()(B)(7), §1.6045-1(c)
3HDO®B)AD).

Reg. §1.6045-1(c)(3)(iii) (also referred to as the “multiple broker rule”).

#Reg. §1.6045-1(c)(3)(iv).

*'Reg. §1.6045-1(c)(4)(ii).
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6. Sales at issue price of interests in certain regulated in-
vestment companies (RICs). No return of information is
required with respect to a sale of an interest in a RIC that
holds itself out as a money market fund that computes its
current price per share for purposes of distributions, re-
demptions, and purchases to stabilize the price per share
at a constant amount approximating its issue price or the
price at which it was originally sold to the public.””

7. Obligor payments on:

a. nontransferable obligations, such as savings bonds or
CDs, savings accounts, checking accounts, and NOW

accounts,””

b. obligations for which the entire gross proceeds are re-
ported on other Forms 1099, such as stripped coupons
issued before July 1, 1982, retirements of short-term
obligations with original issue discount (OID) that are
reported on Form 1099-INT, or callable demand oblig-
ations that have no premium or discount,’**

c. retirement of short-term obligations (i.e., obligations
with a fixed maturity date not exceeding one year from
the date of issue) that have OID, as defined in §1273(a)
(1), with or without application of the de minimis rule,””

d. demand obligations that also are callable by the
obligor and that have no premium or discount.’"®

8. Sales of foreign currency unless under a forward or
regulated futures contract that requires delivery of foreign

currency.®”’

9. Sales of fractional shares of stock if gross proceeds are
less than $20.°"* However, it is important to note that this is
a reportable payment under §3406 and may be subject to
backup withholding if the payment is greater than the $10
threshold under §3406. Thus, a payment from the sale of
fractional shares that is less than $20 but subject to backup
withholding would be reportable on Form 1099-B.°"

10. Retirements of book entry or registered form obliga-
tions if no interim transfers have occurred.”

11. Exempt foreign persons as defined in Reg.
§1.6045-1(g)(1)(d).

12. Sales of Commodity Credit Corporation certificates.
Except as otherwise provided in a revenue ruling or rev-
enue procedure, no return of information is required under
§6045 with respect to a sale of a commodity certificate is-
sued by the Commodity Credit Corporation under 7 C.F.R.
§1470.4.%

2Reg. §1.6045-1(c)(3)(vi).

S3Reg. §1.6045-1(c)(3)(vii)(A).

8'Reg. §1.6045-1(c)(3)(vii)(B).

5 Reg. §1.6045-1(c)(3)(vii)(C).

1Reg. §1.6045-1(c)(3)(vii)(D).

8Reg. §1.6045-1(c)(3)(viii).

% Reg. §1.6045-1(c)(3)(ix).

1983406(b)(5). See also General Instructions for Certain Information Re-

turns (Forms 1096, 1097, 1098, 1099, 3921, 3922, 5498, and W-2G).

Reg. §1.6045-1(c)(3)(x).
' Reg. §1.6045-1(c)(3)(xi), §1.6045-1(c)(7)(ii).
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13. Spot or forward sales of agricultural commodities.
14. Some sales of precious metals.

15. Grants or purchases of options, exercises of call op-
tions, or entering into contracts that require delivery of
personal property.

16. Short-term obligations issued on or after January 1,
2014.°%

17. Certain redemptions.”

11. Commodities

a. In General

In general, a commodity is any type of personal property
or an interest in the trading of regulated futures contracts which
has been approved by the Commodity Futures Trading Com-
mission (CFTC) including lead, palm oil, rapeseed, tea, tin, or
an interest in any of the foregoing. A commodity may also be
any other personal property that the Treasury Secretary deter-
mines is to be treated as a “commodity” under §6045 once no-
tification is published in the Federal Register.”*

Reporting on Form 1099-B for sales of commodities is re-
quired if the trading of regulated futures contracts in the prop-
erty has been approved by the CFTC even if the contracts are
not actively traded.* However, there are exceptions for certain
sales of agricultural commodities and precious metals.

b. Sales of Agricultural Commodities

No return of information is required under §6045 for a
spot or forward sale of an agricultural commodity.”® Agricul-
tural commodities include grain, feed, livestock, meat, oil seed,
timber, or fiber.””” A spot sale is a sale that results in almost im-
mediate delivery of a commodity.” A forward sale is a sale un-
der a forward contract.*

However, reporting is required for sales of agricultural
commodities under a regulated futures contract, sales of deriv-
ative interests in agricultural commodities, and sales of receipts
for agricultural commodities issued by a designated ware-
house.”™ A designated warehouse is a warehouse, depository,
or other similar entity designated by a commodity exchange in
which, or out of which, a particular type of agricultural com-
modity is deliverable to satisfy a regulated futures contract.”'
Sales of warehouse receipts issued by any other warehouse are
not reportable.

c. Sales of Precious Metals

Sales of precious metals in a quantity less than that re-
quired to satisfy a Commodity Futures Trading Commission
(CFTC)-approved regulated futures contract (RFC) are not sub-

2 Reg. §1.6045-1(c)(3)(xiii).
P Reg. §1.6045-1(c)(3)(xiv).
2Reg. §1.6045-1(a)(5).
Reg. §1.6045-1(a)(5)().
0Reg. §1.6045-1(c)(7)(i).
"Reg. §1.6045-1(c)(7)(iv)(A).
% Reg. §1.6045-1(c)(7)(iv)(B).
Reg. §1.6045-1(c)(7)(iv)(C).
0Reg. §1.6045-1(c)(7)(iii).
SIReg. §1.6045-1(c)(7)(iv)(D).
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ject to reporting. A sale of a precious metal in any form that
cannot be used to satisfy a CFTC-approved RFC is not re-
portable.*

Example: Form 1099-B is not required to be filed for the
sale of a single gold coin in the form and quality deliver-
able in satisfaction of a CFTC-approved contract because
all CFTC contracts for gold coins currently call for deliv-
ery of at least 25 coins.

Sales of precious metals for a single customer during a
24-hour period must be aggregated and treated as a single sale
to determine if this exception applies.””

d. Reportable Futures, Foreign Currency, and Other
Forward Contracts Defined

Under §6045, a regulated futures contract is a reportable
transaction within the meaning of §1256(b).”* For purposes of
§1256(b), §1256(g)(1) defines a regulated futures contract as
a contract for which the amount that must be deposited and
the amount that may be withdrawn is based upon a system of
marking-to-market coupled with what is traded on, or subject
to the rules of a qualified board or exchange. To be “a quali-
fied board or exchange,” the entity must be registered with the
Securities and Exchange Commission (SEC), designated as a
contract market by the Commodity Futures Trading Commis-
sion (CFTC), or determined by the Treasury Secretary to have
adequate rules to carry out the purpose of §1256.°

Reportable foreign currency contracts include contracts in
a currency in which positions are also traded through regulated
futures contracts, contracts traded in the interbank market, and
contracts priced by reference to an interbank market price.”
Brokers must report these foreign currency contracts in accor-
dance with the rules for reporting regulated futures contracts.*”’

A reportable “forward contract” means an executory con-
tract that requires delivery of a §6045 “commodity” in ex-
change for cash and is not a regulated futures contract.” Ex-
ecutory contracts requiring delivery of personal property (or an
interest therein), which is not within the §6045 definition of
“commodity,” in exchange for cash may be a reportable “for-
ward contract” only if it is a type that may be treated as a
“forward contract” from the date specified in a declaration no-
tice published in the Federal Register.”” Additionally, executo-
ry contracts that require delivery of a digital asset in exchange
for cash, stored value cards, a different digital asset, or any oth-
er disposition of digital assets for property or services are re-
portable as a forward contract (as long as the contract is not

2Rev. Proc. 92-103. See also T.D. 8452, 57 Fed. Reg. 58,983 (Dec. 14,
1992).

3 Instructions for Form 1099-B.

“**Section 1256(b) defines a “[§]1256 contract” to include any regulated
futures contract, any foreign currency contract, any nonequity option, any deal-
er equity option, and any dealer securities futures contract. A §1256 contract
does not include any securities futures contract or option on such a contract un-
less such contract or option is a dealer securities futures contract.

381256(g)(7).

93681256(2)(2). See Prop. Reg. §1.1256(g)-2.

978988(c)(1)(B)(iii).

¥ Reg. §1.6045-1(a)(7)(i).

Reg. §1.6045-1(a)(7)(ii).
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also a regulated futures contract).”’ For this purpose, cash in-

cludes U.S. dollars and any foreign currency readily convert-
ible into U.S. dollars.”"

12.  Acquisition of Control or Substantial Change in
Capital Structure

A broker that holds shares on behalf of a customer in a cor-
poration that the broker knows or has reason to know, based on
readily available information, has engaged in a transaction of
acquisition of control or substantial change in capital structure
must report the transaction on Form 1099-B unless the recipient
is an exempt entity. Information is deemed to be readily avail-
able if it is obtained from a clearing organization such as the
Depository Trust Company (DTC) or appears on the IRS web-
site, www.IRS.gov.*” Specific to this type of transaction, an en-
tity is exempt if only cash is received in exchange for the corpo-
ration’s stock, or the entity is exempt under Reg. §1.6043-4(b)
(5) or Reg. §1.6045-1(c)(3)(1).*"

13. Barter Exchange Reporting

a. In General

Any organization with members or clients that contract ei-
ther with each other or the organization to trade or barter prop-
erty or services, i.e., a “barter exchange,” must complete IRS
Form 1099-B to report those exchanges of personal property or
services.”™ For purposes of §6045, the term “broker” includes a
barter exchange **

For this purpose, property or services are considered ex-
changed through a barter exchange if payment is made by
means of credit on the books of the barter exchange or scrip
issued by the exchange, or the exchange arranges a direct ex-
change of property or services between members.”*® Within the
meaning of these terms, both credit and scrip must be transfer-
able from one member to another in payment for property or
services.”

A barter exchange does not include arrangements that pro-
vide solely for the informal exchange of similar services on a
noncommercial basis.”*

Example: Three individuals belong to a carpool in which
they commute to and from work. Every third day, each
member of the carpool provides transportation for the oth-
er two members. Because the carpool arrangement pro-
vides solely for the informal exchange of similar services
on a noncommercial basis, the carpool is not a barter ex-
change subject to the reporting requirements of §6045.

#'Reg. §1.6045-1(a)(7)(iii), added by T.D. 10000, 89 Fed. Reg. 56,480
(July 9, 2024).

#'Reg. §1.6045-1(a)(12).

*2Reg. §1.6045-3(a).

#3Reg. §1.6045-3(b).

*#Reg. §1.6045-1(a)(4), §1.6045-1(e)(2).

#386045(c)(1)(B), §6045(c)(3).

#SReg. §1.6045-1(e)(2).

*"Reg. §1.6045-1(e)(2).

#5Reg. §1.6045-1(a)(4).
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Persons who do not contract a barter exchange but who
trade services do not file Form 1099-B. However, reporting
may be required on Form 1099-MISC.

A barter exchange is required to report each transaction on
Form 1099-B to include the name, address, and taxpayer iden-
tification number (TIN) of each member or client providing
property or services in the exchange, the property or services
provided, the amount received by the member or client for such
property or services, the date on which the exchange occurred,
and such other information as may be required by Form 1099,
in the form, manner, and number of copies required by Form
1099.* Barter exchange transactions must be reported on a cal-
endar basis rather than a more frequent reporting regime that
may be elected to report sales transactions.”

Barter exchange transactions are subject to backup with-
holding in the event that the recipient has failed to provide the
required documentation to certify their U.S. or foreign status,
or the exchange has been notified by IRS of a name/TIN mis-
match.”'

If a corporate member or client provides property or ser-
vices in an exchange for which information reporting is re-
quired, the barter exchange may report the sum of the transac-
tions as an aggregated amount. The Form 1099-B must also in-
clude the name, address, and TIN of the corporate member or
client.”” The term “corporate member or client” means a mem-
ber or client of a barter exchange that is a corporation as de-
fined in §7701(a)(3) (including an insurance company). The
term corporation includes a pool, syndicate, partnership, or un-
incorporated association composed exclusively of corporations.
A barter exchange may treat a member or client as a corpo-
ration (and therefore as a corporate member or client) if such
member or client provides an exemption certificate (i.e., Form
W-9) as described in Reg. §31.3406(h)-3(a); or the name of
the member or client contains the term “insurance company,”
“indemnity company,” “reinsurance company,”’ or “‘assurance
company’’; the name of the member or client contains an unam-
biguous expression of corporate status such as “Incorporated,”
“Inc.,” “Corporation,” “Corp.,” or “P.C.” (but not Company or
Co.); or the member or client is known to the barter exchange to
be a corporation through a corporate resolution or similar docu-
ment on file with the barter exchange clearly indicating corpo-
rate status.””

b. Exceptions

A barter exchange through which there are fewer than
100 exchanges during the calendar year is not required to file
Forms 1099-B. However, the Commissioner may require mul-
tiple barter exchanges to be combined for reporting purposes
if IRS determines that a material purpose for the formation or
continuation of one or more of the barter exchanges to be com-
bined was to receive one or more exemptions from reporting.”*
Additionally, exchange transactions involving the exchange of
one digital asset held by one customer of a broker for a different

#Reg. §1.6045-1(H)(2)(i).
0Reg. §1.6045-1(f)(6).
®'Reg. §31.3406(b)(3)-2.
2Reg. §1.6045-1(f)(2)(ii).
3 Reg. §1.6045-1(f)(2)(ii).
54Reg. §1.6045-1(e)(2)(ii).
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digital asset held by a second customer of the same broker must
be reported on Form 1099-DA as a digital asset sale (for each
customer) and not as an exchange of personal property through
a barter exchange.®”

A barter exchange is also not required to report exchange
transactions with exempt foreign persons who have provided
the appropriate documentation as defined in Reg. §1.6045-1(g)
(1) that certifies and supports their claim of foreign status such
as one of the Form W-8 series.”™

No reporting is required for exchanges involving property
or services with a fair market value of less than one dollar
($1.00).%”

14. Form 1099-B

a. Information Required on Form 1099-B

Generally, a broker is required to issue Form 1099-B
showing the customer’s name, address, and taxpayer identifica-
tion number (TIN) property sold, Committee on Uniform Secu-
rity Identification Procedures (CUSIP) number of the security
sold (if known) or other security identifier number, adjusted ba-
sis of the security sold, whether any gain or loss is long-term or
short-term capital gain, gross proceeds, sale date, and any oth-
er information required to be reported on the Form 1099, in the
form, manner, and number of copies required by regulations.”®

Special reporting rules apply to an asset sale of a security
that is also a digital asset (i.e., a dual classification asset). Un-
less an exception below applies, Form 1099-DA, Digital Asset
Proceeds From Broker Transactions, is required to report a dual
classification asset and the sale is treated as a sale of a digital
asset.””

A broker must file Form 1099-B instead of Form 1099-DA
for sales of a dual classification asset for any of the following
sales:

* sale of a digital asset that is also a §1256(b) contract;

e sale of a dual-classification asset that is a digital asset
solely because the sale is cleared or settled on a limited-
access regulated network; or

e sale of a dual-classification asset that is an interest in a
money market fund.””

When completing Form 1099-B, brokers must indicate
whether commissions and option premiums have been netted
against gross proceeds. The official form contains a check box
that makes this disclosure. If a substitute form is issued, the
form must contain language that provides this information to
the recipient.”

% Reg. §1.6045-1(e)(2)(iii), added by T.D. 10000, 89 Fed. Reg. 56,480
(July 9, 2024).

%Reg. §1.6045-1(g)(2). See also Instructions for Form 1099-B.

%7Notice 2000-6. See also Instructions for Form 1099-B.

¥ Reg. §1.6045-1(d)(2)(i). For a sale of a covered security on or after Jan-
uary 1, 2014, a broker must also report whether gain or loss is ordinary.

'Reg. §1.6045-1(c)(8).

%°Form 1099-DA and broker information reporting rules for digital asset
transactions are discussed in 190 T.M., Taxation of Cryptocurrency and Other
Digital Assets.

%' Reg. §1.6045-1(d)(5)(i). See also Pub. 1179, General Rules and Speci-
fications for Substitute Forms 1096, 1098, 1099, 5498, and Certain Other In-
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Unlike other form types that allow for reporting aggregat-
ed amounts, each sales transaction must be reported separately
on Form 1099-B with the exception of transactions involving
regulated futures, foreign currency contracts, or §1256 option
contracts which may be reported on an aggregate basis.’”

For most form types, recipient statements are typically re-
quired to be issued annually. However, a broker may elect to
issue Forms 1099-B to recipients at any time during the cal-
endar year (monthly, quarterly, or annually) but no later than
February 15th of the following calendar year.”” Information re-
turns for these transactions may be filed any time during the
year based on the filing election of the broker but no later than
the annual filing dates in accordance with the guidelines dis-
cussed at V., below.

The most current version of Form 1099-B and Instructions
can be found on the IRS website.

b. Aggregate Reporting of Regulated Futures and
Foreign Currency Contracts

In the context of reportable regulated futures contracts,
foreign currency contracts and forward contracts, a reportable
sale is any closing transaction that terminates the contractual
obligation, regardless of whether a delivery is actually effect-
ed.” Thus, a closing transaction, which requires tax reporting,
includes the taking or making of a delivery, the paying or re-
ceiving of compensation for release from the binding contract,
the entering of an offsetting position, or the selling of the con-
tract to another party.*”

When closing a regulated futures contract by making or
taking delivery of the commodity, two reportable sales occur.
The profit or loss on the contract is considered reportable pro-
ceeds from the sale of the contract position, and the proceeds
received from the actual delivery of the commodity is consid-
ered reportable gross proceeds from the separate sale of the
commodity delivered.™

Under the regulations, exceptions from this dual reporting
requirement (i.e., reporting of both the “delivery sale” and the
“contract sale”) apply to foreign currency and other reportable
forward contracts. When closing a forward contract by making
or taking delivery, the delivery is considered a sale without sep-
aration of the profit or loss on the contract from the profit or
loss on the delivery, except that taking delivery of U.S. dollars
is not a sale.”” A sale of foreign currency, that is, the “delivery
sale,” other than a sale pursuant to a forward contract or regu-
lated futures contract that requires delivery of the currency, is
also expressly excepted from reporting.*

If a foreign currency contract is closed by making or tak-
ing delivery, the net realized profit or loss is determined by

formation Returns, which provides guidance on preparing acceptable substitute
forms for certain information returns, including Form 1099-B.

#2Reg. §1.6045-1(d)(2)(i), (5); Instructions for Form 1099-B.

386045(b). Moreover, if a payor is providing a consolidated recipient
statement to a payee that contains Form 1099-B as well as other form types that
are required to be filed by January 31st, all form types will be considered time-
ly filed by February 15th. See also Notice 2009-11.

% Reg. §1.6045-1(a)(8), §1.6045-1(a)(9).

665 Id

%Reg. §1.6045-1(a)(9), §1.6045-1(c)(5)().

*TReg. §1.6045-1(a)(9).

¥ Reg. §1.6045-1(c)(3)(viii).
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comparing the contract price to the spot price for the contract
currency at the time and place specified in the contract. If a for-
eign currency contract is closed by entry into an offsetting con-
tract, the net realized profit or loss is determined by comparing
the contract price to the price of the offsetting contract. The net
unrealized profit or loss in a foreign currency contract is deter-
mined by comparing the contract price to the broker’s price for
similar contracts at the close of business of the relevant year.*”

Profits and losses from regulated futures and foreign cur-
rency contracts are generally reported on an annual aggregate
basis, rather than transactionally, as is the case for gross pro-
ceeds reporting of security sales and other reportable forward
contract closings.” If account owners advise a broker in writ-
ing that their taxable year is other than a calendar year, a broker
may elect to report for those owners on the basis of their taxable
years.”" The following information must be included on Form
1099-B for sales of regulated futures and foreign currency con-
tracts:

(1) the name, address, and taxpayer identification number
(TIN) of the customer;

(2) the realized profit (or loss) from all regulated futures
contracts closed during the calendar year;

(3) the unrealized profit (or loss) in all open regulated fu-
tures contracts at the end of the preceding calendar year;

(4) the unrealized profit (or loss) in all open regulated fu-
tures contracts at the end of the current calendar;

(5) the aggregate profit (or loss) for the present reporting
year, calculated to be the sum of realized profit or loss
from all regulated futures contracts closed during the cal-
endar year and unrealized profit or loss in all open regulat-
ed futures contracts at the end of the current year less unre-
alized profit or loss in all open regulated futures contracts
at the end of the preceding calendar year; and

(6) any other information required by Form 1099.™

For this purpose, the end of a year is the close of business
on the last business day of such year. In reporting for these
contracts, the broker shall make the appropriate adjustments for
commissions that have actually been paid and for option pre-
miums as are consistent with the books of the broker. No ad-
ditional returns of information with respect to regulated futures
contracts so reported are required.””

The following examples illustrate the rules applicable to
reporting for regulated futures contracts:

Example 1: On October 30, Year 5, C, an individual who
is a calendar year taxpayer not otherwise exempt from re-
porting, buys one March Year 6, put on Treasury Bond fu-
tures (i.e., C purchases an option to enter into a short reg-
ulated futures contract of $100,000 face value U.S. Trea-

““Reg. §1.6045-1(c)(5)(i)(B).

Reg. §1.6045-1(c)(5)(i); General Instructions for Certain Information
Returns (Forms 1096, 1097, 1098, 1099, 3921, 3922, 5498, and W-2G). See
Form 1099-B and instructions.

671 Id

2 Eorm 1099-B and Instructions. See also 17 C.F.R. §1.33.

P Reg. §1.6045-1(c)(5)(i).
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sury bonds). C pays $500 for the option. On December 19,
2015, C, through D, exercises the option and enters into
the futures contract. On February 15, Year 6, C, through
D, enters into a closing transaction with respect to the fu-
tures contract. These are C’s only transactions in the ac-
count. Since D’s books list C’s regulated futures contract
on December 31, Year 5, D must report for C, for Year 5,
the unrealized profit or loss in the contract as of December
31, Year 5. For Year 6, D will report the same amount for
C as the unrealized profit or loss at the beginning of Year
6. The return of information for Year 6 will also include
the gain or loss from the contract in the net realized prof-
it or loss from all regulated futures contracts sales during
2016.™

Example 2: The facts are the same as in Example 1 except
that C does not enter into the closing transaction, but in-
stead, on March 20, Year 6, D informs C that C will make
delivery under the contract. On March 22, Year 6, C does
so; consequently, C becomes entitled to the gross pro-
ceeds. D enters the closing transaction on its books on
March 20, Year 6. In addition to the returns of informa-
tion required as described in Example 1, D must report the
March 22, Year 6 delivery as a separate transaction. D may
use as the sale date for the delivery either March 20, Year
6, the date the transaction is entered on the books of D, or
March 22, Year 6, the date C becomes entitled to the gross
proceeds. D may not deduct the $500 premium from the
gross proceeds with respect to the March 22, Year 6 deliv-
ery'(ﬂs

Example 3: The facts are the same as in Example 2 except
that C buys a call on Treasury bond futures and takes de-
livery. D will supply the returns of information required as
described in Example 1. D is not required to make a return
of information with respect to C’s taking delivery.”

Example 4: C, an individual who is a calendar year tax-
payer not otherwise exempt from reporting, has an account
with D, a broker. C trades both regulated futures contracts
and forward contracts through C’s account with D. D must
report C’s regulated futures contracts on an annual basis
as required by Reg. §1.6045-1(c)(5). With respect to C’s
forward contracts, D may elect to use the calendar month,
quarter, or year as D’s reporting period.””’

E. Miscellaneous Payments

This chapter addresses information reporting for various
payments that are not reportable on other Forms 1099 discussed
in this Portfolio.

674 Adapted from Reg. §1.6045-1(c)(5)(iii) Ex. 1.
575 Adapted from Reg. §1.6045-1(c)(5)(iii) Ex. 2.
67 Adapted from Reg. §1.6045-1(c)(5)(iii) Ex. 3.
577 Adapted from Reg. §1.6045-1(c)(5)(iii) Ex. 4.
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1. Miscellaneous Information — Form 1099-MISC and
Nonemployee Compensation — Form 1099-NEC

a. In General

Form 1099-MISC, Miscellaneous Information, has been
designed to report a variety of payments on a single form type
even though the requirement to report is based on different sec-
tions of the IRC.

b. Sections 6041 and 6041A

Persons who make payments in the course of a trade or
business that are deemed to be fixed or determinable income
must report these transactions on Form 1099-MISC, Miscella-
neous Information, or Form 1099-NEC, Nonemployee Com-
pensation. Persons are typically engaged in a trade or business
for gain or profit. However, in the context of §6041, persons
may be engaged in a trade or business on a not-for-profit basis
that include tax-exempt organizations as well as trusts of quali-
fied pension or profit-sharing plans of employers, certain orga-
nizations exempt from tax under §501(c) or §501(d), farmers’
cooperatives that are exempt from tax under §521, and widely
held fixed investment trusts (WHFITs)."

Reportable payments include salaries, wages, commis-
sions, fees, and other forms of compensation for services, when
aggregated, equal $2,000 or more in any calendar year, adjust-
ed for inflation for calendar years after 2026 ($600 or more for
tax years before 2026).” Other reportable amounts include in-
terest (including original issue discount (OID)), rents, royalties,
annuities, pensions, and other gains, profits, and income aggre-
gating $2000 or more.

For tax years beginning after 2024, §6041 also requires:

* a separate accounting of amounts designated as cash tips;
and

» the occupation of the person receiving the tips.™

The aggregated amount is the sum of all payments re-
portable on Form 1099-MISC with the exception of direct sales
of $5,000 or more of consumer products to a buyer for resale.”™

However, the thresholds that trigger reporting are different
for royalties ($10), substitute dividends and tax-exempt interest
payments reportable by brokers ($10), fishing boat proceeds
(any amount), and payments of §409A income (any amount).””
The amount to be reported on Form 1099-MISC is the amount
includible in the gross income of the payee which will typically
be the amount of the payment before any deductions for fees,
commissions, expenses, or other amounts owed by the payee.”

SReg. §1.6041-1(b)(1).

78604 1(a), amended by the One Big Beautiful Bill Act (OBBBA), Pub.
L. No. 119-21, §70433(a), applicable to payments made after 2025, §6041(h),
added by the OBBBA, §70433(b), former §6041(a). See also REG-113229-25,
91 Fed. Reg. 20,599 (Apr. 17, 2026), proposing amendments to Reg.
§1.6041-1, §1.6041-2, §1.6041-7, §1.6041-10, §1.6041A-1, §31.3406(b)(3)-1,
and §31.3406(g)-2 to reflect the changes made by OBBBA §70433 that apply
to payments made after 2025.

%086041(a), amended by the OBBBA, §70201(f); see also §224 (deduction
for qualified tips), added by the OBBBA, §70201(a); Reg. §1.6041-1(a)(1)().
1 Aggregation also would exclude information reported to the states.

2 See Instructions for Form 1099-MISC. See also General Instructions
for Certain Information Returns (Forms 1096, 1097, 1098, 1099, 3921, 3922,
5498, and W-2G).
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Income is fixed when it is to be paid in amounts definitely
predetermined. Income is determinable whenever there is a ba-
sis of calculation by which the amount to be paid may be ascer-
tained. The income need not be paid annually or at regular in-
tervals to be determinable. Moreover, increasing or decreasing
the amount of the payments does not make the payments any
less determinable under §6041 %

In general, reportable payments that are not required to
be reported on specific Forms 1099 may be reported under
§6041 on Form 1099-MISC. These payments do not include
any amounts required to be reported as dividends under
§6042(a), distributions in liquidation under §6043(a)(2), pa-
tronage dividends under §6044(a), certain broker transactions
under §6045, interest as described in §6049(a)(1) or §6049(a)
(2), royalties under §6050N(a), or cancellation of indebtedness
required under §6050P(a) or §6050P(b). Interest paid with re-
spect to a notional principal contract excluded from the defin-
ition of interest under Reg. §1.6049-5(b)(16) is also reportable
under §6041.%° The term “interest” as used in §6041 includes
all interest, other than interest coming within the definition of
interest provided in Reg. §1.6049-5(a). For example, a close-
ly held corporation borrows money from one of its officers on
a promissory note not in registered form bearing annual stat-
ed interest of $300. The corporation also pays annual royalties
to the officer of $1,800. An information return is required un-
der §6041 to report the payments to the officer because the in-
terest does not come within the definition of interest in Reg.
§1.6049-5(a) and the aggregate of interest and royalties ex-
ceeds $2,000.5%¢

Under §6041A, a person engaged in a trade or business
who pays remuneration equal to or exceeding the §6041(a) re-
porting threshold (discussed above) to any person for services
performed during the calendar year is required to prepare a re-
turn to report the name and address of the person providing the
service as well as the aggregate amount paid for the services.””’
In some cases, the person engaged in trade or business may also
be required to report any goods or materials incidental to the
services.” If a person engaged in a trade or business sells con-
sumer products aggregating $5,000 or more to any buyer on a
buy-sell basis, a deposit-commission basis, or any similar basis
for resale by the buyer or any other person in the home (or other

3 Reg. §1.6041-1(f). See PLR 201444001 (entity that administers state
program to compensate homeowners for decline in home value is not required
to report compensation amount when entity does not know homeowner’s basis
in property and therefore cannot know amount includible in homeowner’s
gross income).

®Reg. §1.6041-1(c). See FAA 20124402F (§6041(a) is conditioned on
payor knowing nature and amount of payment; if payor cannot determine either
nature of payment or amount, payor is not required to file information return).

%5 For a discussion of notional principal contracts, see 189 T.M., U.S. Tax-
ation of Notional Principal Contracts.

®Reg. §1.6041-1(a)(1)(ii).

%786041A(a)(2), amended by the OBBBA, §70433(c), applicable to pay-
ments made after 2025.

5 See, e.g., Rev. Rul. 81-232 (payments for auto parts used in automobile
repair are incidental to auto repair services and are reportable, especially where
auto repair shop does not hold itself out as dealer in parts and portion of pay-
ment attributable to parts is not considered payment of bill for merchandise);
TAM 9521003 (payments for nautical artifacts are not reportable because items
are “merchandise” within meaning of Reg. §1.6041-3(d), even though seller
expends significant labor to “produce” them).
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than in a permanent retail establishment), then the seller must
prepare a return to report the name and address of the buyer.®”

For tax years beginning after December 31, 2024, §6041A
also requires:

* a separate accounting of amounts designated as cash tips;
and

« the occupation of the person receiving the tips.”

For cash tips required to be reported for tax periods before
January 1, 2026, persons required to file returns or statements
under §6041(a), §6041A(a), or certain other information re-
porting provisions, may approximate a separate accounting of
amounts designated as cash tips by any reasonable method
specified by Treasury and the IRS.”"

Section 6041A also requires a federal executive agency as
defined under §6050M to report payments for services provid-
ed by corporations.”” This is an exception to the general rule
that a corporation is exempt from reporting and withholding.

c. Reportable Payments

Certain types of payments are specifically included under
§6041 as described below:

(1) Payments for life insurance, endowment, or annuity
contracts are required to be reported unless: (i) payment is
made by reason of death of the insured or the surrender be-
fore maturity or lapse of a policy; (ii) such payments are
considered to be interest under §6049; (iii) the payment is
subject to reporting under Reg. §1.6047-1 relating to em-
ployee retirement plans; or (iv) the payment is deemed to
be wages in the form of group term life insurance.

(2) Fees for professional services paid to attorneys, physi-
cians, and members of other professions are required to be
reported if paid by persons engaged in a trade or business
and paid in the course of such trade or business.”” In ad-
dition, an exchange of services between individuals in the
course of their trades or businesses are reportable trans-
actions even though no cash was exchanged. An example
would be an attorney who represents a painter for nonpay-
ment of business debts in exchange for the painting of the
attorney’s law offices. The amount reportable by each on
Form 1099-MISC is the fair market value of his or her
own services performed. However, if the attorney repre-
sents the painter in a divorce proceeding, this is an activ-
ity that is unrelated to the painter’s trade or business and
the attorney must report on Form 1099-MISC the value of
painting the law offices because the work is in exchange
for legal services that are separate from the painter’s busi-

ness.*

(3) Amounts paid as prizes and awards that are required to
be included in gross income under §74 and Reg. §1.74-1

#786041A(b).

08604 1A(a), amended by the OBBBA, §70201(f)(2)(A).

“'OBBBA, §70201(k), applicable to tax years beginning after December
31, 2024.

9286041A(d)(3)(A). See also Rev. Rul. 2003-66, for examples of this re-
quirement.

Reg. §1.6041-1(d)(2).

% See Instructions for Form 1099-MISC.
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when paid in the course of a trade or business are required
to be reported.””> Winnings from lotteries, game shows,
contests, or drawings are also reportable transactions.

(4) Amounts paid as disability payments under §105(d) are
required to be reported under this section.”

(5) Under §6041, payments made after December 31, 2000
with respect to notional principal contracts are required to
be reported unless the payment is made outside the Unit-
ed States by a non-U.S. payor or non-U.S. middleman. A
payment is also not reportable if the payment is made out-
side the United States by a U.S. payor who is not a U.S.
person and the payor has no actual knowledge that the pay-
ee is a U.S. person. In addition, reporting is not required if
the payor is a foreign branch of a U.S. bank.*”” The amount
required to be reported is limited to the amount of cash
paid from the notional principal contract as described in
Reg. §1.446-3(d).” A nonperiodic payment is reportable
for the year in which an actual payment is made. Any
amount of interest calculated under Reg. §1.446-3(g)(4)
that is deemed to be a significant nonperiodic payment is
reportable under §6041 rather than under §6049.*”

d. Middleman Rules

A person that makes a payment in the course of their trade
or business on behalf of another person may be required to re-
port such payments as the payor if they perform management
or oversight function in connection with the payment, or if they
have a significant economic interest in the payment.”” Simply
performing an administrative function in processing payments
is not considered a management or oversight function. Howev-
er, effecting payment to avoid property liens or loss of collater-
al does constitute significant economic interest and would thus
require reporting on the part of the payor.”'

If more than one person meets the requirements to act as
payor and report the payment, then the person most directly
connected to the payee must report the payment unless the par-

Reg. §1.6041-1(d)(3).

Reg. §1.6041-1(d)(4).

“"Reg. §1.6041-1(d)(5).

% See Prop. Reg. §1.446-3(c), for proposed regulations that would revise
the definition of “notional principal contract,” including: (1) providing that a
notional principal contract requires one party to make two or more payments
to a counterparty (and for this purpose, the fixing of an amount is treated as a
payment, even if such payment is to be made at a later date); (2) expanding the
definition of “specified index” under Reg. §1.446-3(c)(2)(ii) to include nonfi-
nancial indices that are comprised of any objectively determinable information
that is not under the control of either party, is not unique to any party’s cir-
cumstances, and cannot be reasonably expected to front-load or back-load pay-
ments accruing under the contract; (3) specifying that a credit default swap is
a notional principal contract; and (4) stipulating that an option on any contract
that is a notional principal contract is not included as a §1256 contract.

% Prop. Reg. §1.446-3(c).

"Reg. §1.6041-1(e)(1). But see PLR 202318001 (revoked ruling that mu-
nicipal corporation was subject to reporting requirements), revoking in part
PLR 202016001 (where municipal corporation providing grants to homeown-
ers preapproves list from which homeowners may select design professionals
and manufacturer/installers, requires that work performed complies with pre-
scribed conditions, and inspects contractors’ work before disbursement of grant
proceeds, corporation exercises management/oversight functions and is subject
to reporting requirements).

" Reg. §1.6041-1(e)(1).
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ties designate in a written agreement which payor will make an
information return.””

Following are examples that illustrate these requirements:

Example 1: B, a bank, provides financing to C, a real es-
tate developer, for a construction project. B makes dis-
bursements from the account for labor, materials, services,
and other expenses related to the construction project. In
connection with the payments, B performs the following
functions: approves payments to the general contractor or
subcontractors; ensures that loan proceeds are properly ap-
plied and that all approved bills are properly paid to avoid
mechanics’ or material men’s liens; conducts site inspec-
tions to determine whether work has been completed (but
does not check the quality of the work). B is performing
management or oversight functions in connection with the
payments and is subject to the information reporting re-
quirements of §6041 with respect to payments.””

Example 2: Mortgage Company D holds a mortgage on
business property owned by E. When the property is dam-
aged by a storm, E’s insurance company issues a check
payable to both D and E in settlement of E’s claim. Pur-
suant to the contract between D and E, D holds the insur-
ance proceeds in an escrow account and makes disburse-
ments, according to E’s instructions, to contractors and
subcontractors performing repairs on the property. D is not
performing management or oversight functions, but D has
a significant economic interest in the payments because
the purpose of the arrangement is to ensure that property
on which D holds a mortgage is repaired or replaced. D is
subject to the information reporting requirements of §6041
with respect to the payments to contractors.”™

In the case of a lessee who makes payments to a real estate
agent who is acting on behalf of the property owner, the
requirement to report the lease payments falls to the real
estate agent and not the lessee.”

Example 3: G is a rental agent who manages certain rental
property on behalf of property owner H. G finds tenants,
arranges leases, collects rent, responds to tenant inquiries
regarding maintenance, and hires and makes payments to
repairmen. G subtracts her commission and any mainte-
nance payments from rental payments and remits the re-
mainder to H. With respect to payments to repairmen, G is
performing management or oversight functions and is sub-
ject to the information reporting requirements of §6041.
With respect to the payment of rent to H, G is subject to
the information reporting requirements of §6041 regard-
less of whether she performs management or oversight
functions or has a significant economic interest in the pay-
ment.”

"Reg. §1.6041-1(e)(2).
""Reg. §1.6041-1(e)(5).
"™Reg. §1.6041-1(e)(5).
"“Reg. §1.6041-3(d).
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e. Exceptions

Payments for which reporting on Form 1099-MISC isn’t
required are as follows:

* payments to a corporation”” with the exception of pay-
ments to medical and health care providers, fish purchases
for cash, attorneys’ fees, gross proceeds paid to an attor-
ney, substitute payments in lieu of dividends or tax-ex-
empt interest, and payments by a federal executive agency
for services; ™

 payments for merchandise, telegrams, telephone, freight,
storage, and similar items;

* wages paid to employees;’”

* payments made to former employees while they are on
active duty for a period of more than 30 days in the Armed
Forces or other uniformed services (these payments are re-
ported on Form W-2);

* business travel allowances paid to employees (these pay-
ments may be reportable on Form W-2);

e the cost of current life insurance protection (reportable
on Form W-2 or Form 1099-R);

e payments to a tax-exempt organization including tax-
exempt trusts (IRAs, HSAs, Archer SAs, and Coverdell
ESAs), the United States, a state, the District of Columbia,
a U.S. possession, or a foreign government;

e certain payment card transactions if a payment card orga-
nization has assigned a merchant/payee a Merchant Cate-
gory Code (MCC) indicating that reporting is not required;

* certain payments under legislatively provided social ben-
efit programs for the promotion of general welfare that are

not includible in an individual’s gross income (the general

welfare exclusion); "

e nontransferable, no-cash-value reward points awarded
enrollees in discount program where points are only re-

70(’Reg. §1.6041-1(e)(5). See Reg. §1.6041-3(d) for rules relating to rental
agents. See Reg. §1.6041-1(f) to determine the amount that G should report to
H as rent.

"7The 2010 Patient Protection and Affordable Care Act, Pub. L. No.
111-148, §9006, amended §6041(a) and added §6041(i), but the 2011 Compre-
hensive 1099 Taxpayer Protection Act, Pub. L. No. 112-9, §2, struck this pro-
vision before it became effective. Former §6041(h) required that payors report
payments of gross proceeds (goods and services) made to corporations not ex-
empt from tax under §501(a), beginning January 1, 2012.

"The 2010 Patient Protection and Affordable Care Act, Pub. L. No.
111-148, §9006, and 2010 Small Business Jobs Act, Pub. L. No. 111-240,
§2101, amended §6041(a), §6041(h), and §6041(i), but the 2011 Comprehen-
sive 1099 Taxpayer Protection Act, Pub. L. No. 112-9, §2 and §3, struck these
provisions before they became effective.

" Reported on Form W-2, Wage and Tax Statement.

" See PLR 201127007 (federally funded grant payments made by taxpay-
er for job training and related services needed to redeploy employees adversely
affected by implementation of a statutory program are excluded from employ-
ees’ income under the general welfare exclusion and thus are not subject to in-
formation reporting requirements under §6041). For the general welfare exclu-
sion to apply, the IRS generally requires that the payments: (1) be made from
a governmental general welfare fund; (2) be for the promotion of the general
welfare (i.e., generally on the basis of individual or family need, including fi-
nancial or employment status); and (3) not be made for services furnished by
the recipient. See PLR 201127007.
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deemable to purchase at discount goods and services of-
fered by third-party vendors;"'

* payments that are excluded from the payee’s gross in-
come under §104(a)(2) as compensation for injuries or
sickness;’"

* a payment to an informer as an award, fee, or reward for
information relating to criminal activity, if such payment
is made by a federal, state, or local government agency, or
by a nonprofit organization exempt from tax under §501(c)
(3) that makes the payment to further the charitable pur-
pose of lessening the burdens of government;’"

e payments to individuals as scholarships or fellowship
grants within the meaning of §117(b) (however, scholar-
ship or fellowship grants that are taxable to the recipient
because they are paid for teaching, research, or other ser-
vices as a condition for receiving the grant are considered
wages and must be reported on Form W-2);""

» student qualified emergency financial aid grants;’"

* Economic Injury Disaster Loan (EIDL) grants;'’

« loan subsidies;"’

» shuttered venue operator grants; '®

» utility service’s application of disaster relief funds under

§139(b)(1) to reduce or eliminate customer’s bill arrear-

ages;”"” and

* the value of replacement of property owners’ lead service
lines by public water systems and state governments, if the

"' See PLR 201117014 (company is not subject to information reporting
requirements under §6041 for reward points awarded enrollees in discount pro-
gram: (1) where points are redeemable to purchase goods and services offered
by third-party vendor; and (2) where reward points are not transferable, may
not be redeemed for cash, and do not have cash value and therefore are not in-
come to enrollee).

2 See PLR 201327002 (payment from not-for-profit fund, created by con-
sortium of insurance companies to replace certain structured settlement annuity
benefits reduced due to original insurer’s insolvency and liquidation, made
to fund beneficiary with respect to structured settlement agreement retains
its character as payment excludible from beneficiary’s gross income under
§104(a)(2); thus fund is not required to file or furnish information returns under
§6041 for such payment).

"B Reg. §1.6041-3(1).

"Reg. §1.6041-3(n).

7Pub. L. No. 116-260, Div. N, Title II, Subtitle B, §277(a); Coronavirus
Aid, Relief, and Economic Security Act (CARES Act), Pub. L. No. 116-136,
§3504; Pub. L. No. 116-136, Div. B, Title VIII, §18004, §18008. See IRS News
Release IR-2021-70 (Mar. 30, 2021), explaining that higher education institu-
tions are not required to file or furnish Form 1099-MISC reporting the emer-
gency financial aid grants under the CARES Act (Pub. L. No. 116-136) or
COVID Relief Act (Pub. L. No. 116-260), but that any amounts that qualify for
the tuition and fees deduction or the American Opportunity Credit or Lifetime
Learning Credit trigger the reporting requirements under §6050S.

7'Pub. L. No. 116-260, Div. N, Title II, Subtitle B, §278(b)(1); Economic
Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act, Pub. L. No.
116-260, Div. N, Title III, §331; Pub. L. No. 116-136, Div. A, Title I, §1110(e).

""7Pub. L. No. 116-260, Div. N, Title II, Subtitle B, §278(c)(1); Pub. L. No.
116-136, Div. A, Title I, §1112(c). Lenders who have already reported subsi-
dized loan payments as income of the borrower on Forms 1099-MISC must file
and furnish corrected Forms 1099-MISC that exclude such amounts. See An-
nouncement 2021-2.

7¥Pub. L. No. 116-260, Div. N, Title II, Subtitle B, §278(d)(1); Pub. L.
No. 116-260, Div. N, Title III, §324(b).

"YPLR 202221002.
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replacement does not give rise to gross income to the prop-
erty owners.””

f. Rents

Aggregated payments equal to or exceeding the §6041(a)
reporting threshold (see III.E.1.b., above) for the calendar year
for rents such as real estate rentals paid for office space, ma-
chine rentals, and pasture rentals are reportable on Form
1099-MISC and Form 1099-NEC.” In the case of rentals that
include the rental of both a machine and an operator, the rental
should be prorated between the rent for the machine (reported
as Rents) and the charge for the operator (reported on Form
1099-NEC, Nonemployee Compensation).

2. Royalties

Under §6050N a payor must report payments of royalties
aggregating $10 or more before any reductions for severance
and other taxes and fees. Royalties are reported on Form
1099-MISC. Examples of royalties include payments for the
rights to exploit natural resources such as oil, gas, coal, timber,
sand, gravel, and other mineral interests, intangible property in-
cluding copyrights, musical compositions artistic works, trade
names, trademarks, franchises, books and other literary mate-
rial, as well as software licenses. However, surface royalties
are reportable as rents on Form 1099-MISC, oil and gas pay-
ments for a working interest are deemed to be nonemployee
compensation reportable on Form 1099-NEC and timber roy-
alties made under a pay-as-cut contract should be reported on
Form 1099-S, Proceeds From Real Estate Transactions.

A form is not required to be issued if the payee is a corpo-
ration, an exempt organization, the United States government
or an agency of the foregoing, a state, the District of Columbia
or any other state agencies, a foreign government, or an inter-
national organization.”” An exception from reporting is also ap-
plicable if the payee is a non-U.S. person.”” Returns of informa-
tion are not required for payments made by a foreign intermedi-
ary, and payments made by a U S. branch of a foreign bank or a
foreign insurance company.” Moreover, returns of information
are not required for payments of royalties from sources outside
the United States made outside the United States by a non-U.S.
payor or non-U.S. middleman.”

h. Prizes and Awards

Generally, aggregated prizes and awards that are not for
services performed which are equal to exceed the §6041(a) re-
porting threshold (see IIL.LE.1.b., above) for the calendar year
are reportable on Form 1099-MISC.” If the payment is in the
form of merchandise, the amount reportable is the fair mar-
ket value of the property at the time the payment is made.””

" Announcement 2024-10.

"'IRS Publication 1099, General Instructions for Certain Information Re-
turns (Forms 1096, 1097, 1098, 1099, 3921, 3922, 5498, and W-2G).

2 86050N(c).

"> Reg. §1.6050N-1(c)(1)().

" Reg. §1.6050N-1(c)(1)(iii).

" Reg. §1.6050N-1(c)(1)(ii).

"6IRS Pub. 1099, General Instructions for Certain Information Returns
(Forms 1096, 1097, 1098, 1099, 3921, 3922, 5498, and W-2G).

" Reg. §1.6041-1(g).
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Prizes and awards paid to employees are reportable on Form
W-2 rather than Form 1099.

For a detailed discussion of prizes and awards excluded
from gross income, and thus not reportable on Form
1099-MISC, see 501 T.M., Gross Income: Overview and Con-
ceptual Aspects.

In the case of a winner who is entitled to a large cash prize
such as a lottery, the winner has 60 days to choose the option of
receiving either a lump sum distribution or an annuity payable
over at least 10 years. The payment of winnings is considered
made when actually paid. Therefore, if a winner chooses an an-
nuity, the payor must file Form 1099-MISC each year to report
the annuity paid during that year.””

i. Other Income

Reportable payments exceeding the §6041(a) threshold
amount that cannot be correctly reported on any other Form
1099 or cannot be reported in any other box on Form
1099-MISC may be reported as Other Income. Payments re-
flected as other income are not subject to taxes. Payments that
may be reported as Other Income include the following:

* Generally, all punitive damages, any damages for non-
physical injuries or sickness, and any other taxable dam-
ages. However, not reportable are damages received on ac-
count of personal physical injuries or physical sickness,
damages that do not exceed the amount paid for medical
care for emotional distress, damages received on account
of nonphysical injuries under a written binding agreement,
court decree, or mediation award in effect on or issued by
September 13, 1995, or damages that represent a replace-
ment of capital. Damages received on account of emotion-
al distress, including physical symptoms such as insomnia,
headaches, and stomach disorders, are not considered re-
ceived for a physical injury or physical sickness and are
reportable unless described above. However, damages re-
ceived on account of emotional distress due to physical in-
juries or physical sickness are not reportable.””

* Deceased employee wages. Unpaid wages and benefits
payable to a deceased employee’s estate or beneficiary
are reportable based on when the payment is made. If
the payment occurs during the year of death, then the
Form 1099-MISC to the estate or beneficiary would reflect
the gross amount of the unpaid wages and benefits even
though the employer may have withheld Medicare and so-
cial security taxes. If the payment occurs in the year sub-
sequent to death, then the amount reported is simply the
gross amount of the unpaid wages and benefits.””

7% See Instructions for Form 1099-MISC.

Reg. §1.104-1(c).

0 Gee IRS Pub. 1099, General Instructions for Certain Information Re-
turns (Forms 1096, 1097, 1098, 1099, 3921, 3922, 5498, and W-2G); Instruc-
tions for Form 1099-MISC and Form 1099-NEC. In the year that an employee
dies, an employer must also report the accrued wages, vacation pay, and other
compensation paid after the date of death on Form W-2 at year end. Payments
made in the same year the employee dies are subject to withholding for social
security and Medicare taxes. Payments are reported on Form W-2 as social se-
curity and Medicare wages to ensure that proper credit is received for the em-
ployee.
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* Indian gaming profits and payments to tribal members.
If a payor makes payments to members of Indian tribes
from the net revenues of class II, or class III gaming ac-
tivities conducted or licensed by the tribes, then the pay-
or is required to withhold federal income tax on payments
made and file Form 1099-MISC, Distributions made to
tribal members are reportable as Other Income and the tax-
es withheld are reflected in the appropriate box.”'

* Payments made to former employees while they are in
military service with the United States government or ac-
tive service with the National Guard, if they are on active
duty for a period of 30 days or fewer. Payments made
for active duty greater than 30 days is reported on Form
W-2.2

e Termination payments to former self-employed insur-
ance sales people. These payments are not subject to self-
employment tax and are thus reportable as Other Income
only if the payments are received from an insurance com-
pany for services performed as a salesperson; the pay-
ments are received after termination; the salesperson did
not perform any services for the company after termina-
tion and before the end of the year; the salesperson enters
into a covenant not to compete against the company for a
least one year after date of termination; the amount of the
payments depends primarily on policies sold by, or credit-
ed to the sales person’s account during the last year of ser-
vice or to the extent that policies remain in force for some
period after termination, or both; and the amount of the
payments does not depend on length of service or overall
earnings from the company.”™

* A payment or series of payments made to individuals for
participating in a medical research study or studies.” The
IRS has clarified that this income is reportable as Other
Income, rather than on Form 1099-NEC as nonemployee
compensation.

* Foreign agricultural workers. Compensation exceeding
the §6041(a) reporting threshold for the year paid to an
H-2A visa agricultural worker who did not provide a valid
taxpayer identification number (TIN) is reported as Other
Income. These payments are subject to backup withhold-
ing that is reported as Federal Taxes Withheld.””

'Reg. §31.3402(r)-1. See also Instructions for Form 1099-MISC.

72 See Rev. Rul. 2009-11. The IRS determined that payments made by the
employer to its employees while on active military duty constitute differen-
tial wage payments that must be treated as wages for income tax withhold-
ing purposes. Accordingly, the IRS ruled that the employer must withhold in-
come taxes on the differential wage payments and report the payments on each
employee’s Form W-2. The IRS ruled that the differential wage payments are
not wages for purposes of FICA and FUTA taxes because the individuals are
scheduled to be on active military duty for an extended period of time rather
than being temporarily absent.

3381402(k). See IRS Pub. 533, Self-Employment Tax. See also Instruc-
tions for Form 1099-MISC.

3 See Instructions to Form 1099-MISC.

5 See IRS General Instructions for Forms W-2 and W-3, and IRS Instruc-
tions for Form 1099-MISC and Form 1099-NEC. An employer must report
compensation of $600 or more paid to an H-2A agricultural worker on Form
W-2, Wage and Tax Statement, not on Form 1099-MISC or Form 1099-NEC.
However, if the worker fails to provide a valid TIN, an employer must report
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j. Fishing Boat Proceeds

The share of all proceeds from the sale of a catch or the
fair market value of a distribution in kind to each crew mem-
ber of fishing boats with normally fewer than 10 crew mem-
bers is reportable on Form A fishing boat has normally fewer
than 10 crew members if the average size of the operating crew
was fewer than 10 on trips during the preceding four calendar
quarters. The boat operator may make separate returns on Form
1099-MISC for each crew member for each voyage, or he may
aggregate the information for an individual for all or any part
of a return period in which the type of catch and the percentage
due the crew member remain the same.”*

Cash payments of up to $100 per trip that are contingent on
a minimum catch and are paid solely for additional duties (such
as mate, engineer, or cook) for which additional cash payments
are traditional in the industry are reportable. However, wages
are reported on Form W-2.

k. Medical and Health Care Payments

Payments equal to or exceeding the §6041(a) threshold
(see IILE.1.b., above) that a payor makes in the course of a
trade or business to a physician or other supplier of medical
or health services are reportable on Form 1099-MISC, Medical
and Health Care Payments. Includible are payments made by
medical and health care insurers under health, accident, and
sickness insurance programs. Payments that are a combination
of charges for services as well as injections, drugs, dentures,
and similar items are reportable in total.

The exemption from issuing Form 1099-MISC to a cor-
poration does not apply for medical and health care payments
made to a corporation, not including payments to tax-exempt
recipients such as hospitals, extended care facilities, or to a hos-
pital or extended care facility owned by the United States, a
state, the District of Columbia, or any of their political subdivi-
sions, agencies, or instrumentalities.”’

1. Nonemployee Compensation

Payments equal to or exceeding the §6041(a) threshold
(see IILE.1.b., above) for the year made in the course of a
trade or business to a nonexempt person or entity (not an em-
ployee) for services rendered are deemed to be nonemployee
compensation reportable on Form 1099-NEC.”® Federal exec-
utive agencies must also report payments on this Form that
they make to vendors for services, including payments to cor-
porations.””’ Payments that are not reportable as nonemployee
compensation on Form 1099-NEC and are not reportable in
any box on Form 1099-NEC or Form 1099-MISC include the

the payments on Form 1099-MISC or Form 1099-NEC and backup withhold
28% from the payments.

*Reg. §1.6050A-1. See also Instructions for Form 1099-MISC.

77 See Instructions for Form 1099-MISC and Form 1099-NEC. For dis-
cussion of reporting to employees the costs of their employer-sponsored group
health plan coverage on Form W-2 under §6051(a)(14), see 355 T.M., Health
Care Reforms — Implications for Employee Benefit Plans, and 392 T.M.,
Withholding, Social Security and Unemployment Taxes on Compensation.

¥886041A(a); Reg. §1.6041-1(a)(1)())(A). For discussion of reporting to
employees the costs of their employer-sponsored group health plan coverage
on Form W-2 under §6051(a)(14), see 335 T.M., Health Care Reforms — Im-
plications for Employee Benefit Plans, and 392 T.M., Withholding, Social Se-
curity and Unemployment Taxes on Compensation.
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cost of current life insurance protection (reported on Form W-2
or Form 1099-R), employee wages, travel or auto allowances,
bonuses (report on Form W-2), or the cost of group term life
insurance paid on behalf of a former employee (report on Form
W'Z).740

The following types of payments are deemed to be nonem-
ployee compensation reportable on Form 1099-NEC:

« professional service fees paid to attorneys (including cor-
porations), accountants, architects, contractors, and engi-
neers;

* payments to independent contractors; *'

« fees paid by one professional to another, such as fee-
splitting or referral fees;

* payments by attorneys to witnesses or experts in legal ad-
judication;
* commissions paid to nonemployee salespersons that are

subject to repayment but not repaid during the calendar
year;

*a fee paid to a nonemployee, including an independent
contractor, or travel reimbursement for which the nonem-
ployee did not account to the payor if the fee and reim-
bursement exceed the §6041(a) threshold for the year;

 payments to nonemployee entertainers for services;

 exchanges of services between individuals in the course
of their trades or businesses;

* taxable fringe benefits for nonemployees;

* gross oil and gas payments for a working interest;

o directors’ fees;

» commissions paid to licensed lottery ticket sales agents;
* payments to §530 workers;

« fish purchases for cash;™*

e payments to an insurance salesperson who is not a com-
mon law or statutory employee;

enonqualified deferred compensation (§409A) income
(plus earnings) that is includible in gross income because
the nonqualified deferred compensation (NQDC) plan
fails to satisfy the requirements of §409A; and

Rev. Rul. 2003-66 provides guidance for federal executive agencies in
connection with the reporting requirements under §6041A and §6050M for the
payment of services.

"Reg. §1.6041-2(a), §1.6041-3(a).

" The failure to report payments to independent contractors is a significant
issue with Treasury and the IRS. Independent contractors who do not receive
Forms 1099 from a payor may fail to include payments for services in their
taxable income. Unlike payments of wages that are subject to federal tax with-
holding, payments reportable on Form 1099-NEC are not subject to any with-
holding unless the payments become subject to backup withholding. In her Na-
tional Taxpayer Advocate’s 2003 Annual Report to Congress, Nina Olson rec-
ommended to Congress that some requirement to withhold from payments of
nonemployee compensation be implemented. Treasury has yet to bring about
any changes to effect withholding from these types of payments.

" Instructions for Forms 1099-MISC and 1099-NEC.

643-2nd



Detailed Analysis

ILE.1.p.

* golden parachute payments made to an independent con-
tractor.”"

m. Substitute Payments

Brokers are required to report substitute payments to in-
dividuals, including payments in lieu of dividends, on Form
1099-MISC, Substitute Payments in Lieu of Dividends or In-
terest.”*

A substitute payment may be a payment made in lieu of a
dividend for which the ex-dividend date occurs during the pe-
riod after the transfer of stock for use in a short sale, and be-
fore the closing of the short sale.* A short sale is a commonly
used trading strategy that seeks to capitalize on an anticipated
decline in the price of a security. The transaction is typically ef-
fected by borrowing shares from a broker who often represents
both the short seller and the lender in the transaction. As a mat-
ter of course, margin account agreements with brokers usually
provide for the lending of the client’s securities that are subject
to the margin agreement. The borrowed shares are immediately
sold in the open market with the intention to buy them back at
some point in the future. Once the shares are repurchased, they
are returned to the broker or lender.

When dividends are paid on the shares that have been bor-
rowed and the ex-dividend date occurs during the period after
the transfer of stock for use in a short sale and before the clos-
ing of the short sale,”* the owner of the securities on the ex-div-
idend date (the borrower) will be entitled to receive the actu-
al dividend payment. If the dividend is deemed to be qualified,
the payment may be taxed at the lower preferential rates. The
transaction usually requires that the short seller (the borrower)
make “in lieu of” (or substitute) payments to the lender to make
up for dividend payments that would have been received by the
lender had they not loaned the stock. Substitute payments are
deemed received when the amount is paid or deemed paid to
the broker on behalf of the customer.””’

A broker may also be required to report substitute pay-
ments made to an individual in lieu of exempt-interest divi-
dends, capital gain dividends paid by a regulated investment
company (RIC), distributions treated as a return of capital, or
foreign tax credit dividends.™ For purposes of §6045(d), divi-
dends to which substitute payments are related are defined un-
der §316 (the same as in §6042) but also include distributions
treated as returns of capital under §301(c)(2) or §301(c)(3).”

When a broker receives a substitute payment in lieu of tax-
exempt interest, exempt-interest dividends, or other items on
behalf of the customer for which reporting is required, the bro-
ker must be able to determine the identity of the customer as
of the record date with respect to whose securities were trans-
ferred and on whose behalf the broker received the substitute
payments.””

™ Reg. §1.280G-1.

" See Notice 2003-67.

" Reg. §1.6045-2(a)(4)(i)(B).
" Reg. §1.6045-2(a)(4)(1)(B).
"TReg. §1.6045-2(e).

"$Reg. §1.6045-2(a)(3)(ii).
" Reg. §1.6045-2(a)(4)(iv).
Reg. §1.6045-2(f)(1).
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No reporting for substitute payments is required if the total
aggregate amount of the substitute payments is less than $10,”'
the recipient is an exempt entity,” or the recipient is an exempt
foreign person.””’

n. Direct Sales of $5,000 or More

The payor must place an “X” in the checkbox shown on
Form 1099-MISC for sales of $5,000 or more of consumer
products made to a person on a buy-sell, deposit-commission,
or other commission basis for resale (by the buyer or any other
person) anywhere other than in a permanent retail establish-
ment. A transaction is on a buy-sell basis if the buyer perform-
ing the services is entitled to retain part or all of the difference
between the price at which the buyer purchases the product and
the price at which the buyer sells the product as part or all of
the buyer’s remuneration for the services. A transaction is on a
deposit-commission basis if the buyer performing the services
is entitled to retain part or all of a purchase deposit paid by the
consumer in connection with the transaction as part or all of the
buyer’s remuneration for the services.””!

This reporting requirement does not require the payor to
enter a specific dollar amount. This information may be given
to the payee or recipient in the form of a letter or notification
other than the official Form 1099-MISC.”

o. Crop Insurance Proceeds

Crop insurance proceeds exceeding the §6041(a) threshold
for the year paid to farmers by insurance companies are re-
portable unless the farmer has informed the insurance company
that expenses have been capitalized under former §278, §263A,
or §447.7%

p. Excess Golden Parachute Payments

The term “golden parachute” is used to describe a de-
fensive strategy used by a corporation to counter a hostile
takeover. A golden parachute is created when an employer en-
ters into an agreement with a key executive to pay amounts in
excess of the employee’s usual compensation in the event that
the control of the employer changes or there is a change in the
ownership of a substantial portion of the employer’s assets. The
end result is that the acquiring organization would be forced to
either pay the additional costs associated with this agreement
or to cease any plans to continue with the acquisition.

P'Reg. §1.6045-2(b)(1).

"Reg. §1.6045-2(b)(2). An exempt recipient is an organization exempt
from taxation under §501(a); an Individual Retirement Account; the United
States, a possession of the United States or an instrumentality or a political sub-
division or a wholly owned agency of the foregoing; a State, the District of Co-
lumbia, or a political subdivision or a wholly owned agency or instrumentality
of either of the foregoing; a foreign government or a political subdivision there-
of; an international organization, or a foreign central bank of issue as defined
in Reg. §1.6049-4(c)(1)(ii)(H), or the Bank for International Settlements. The
determination of whether a person is an exempt entity is made in the manner
described in Reg. §1.6045-1(c)(3)(1)(B).

Reg. §1.6045-1(g)(1)(d). A return need not be furnished by the broker
for substitute payments made to a foreign person who provided documentation
upon which the broker may rely in order to treat the recipient as a foreign per-
son.

486041A(b). See Instructions for Forms 1099-MISC and 1099-NEC.

7386041A(e). See also Instructions for Form 1099-MISC.

768451(d). See also Instructions for Form 1099-MISC and Form
1099-NEC.
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A parachute payment is any payment that is in the nature
of compensation, the payment is to, or for the benefit of, a dis-
qualified individual, the payment is contingent on a change in
the ownership of a corporation, the effective control of a corpo-
ration, or the ownership of a substantial portion of the assets of
a corporation, and the payment has as aggregate present value
of at least three times the individual’s base amount.”’” An excess
parachute payment is the amount of the excess of any parachute
payment over the base amount (the average annual compen-
sation for services includible in the individual’s gross income
over the most recent five tax years).”” This amount is reportable
on Form 1099-MISC as Excess Golden Parachute Payments.

Under §280 an independent contractor may be considered
a disqualified individual.”” If the golden parachute is applicable
to an independent contractor and not an employee, the golden
parachute payment is reported in Box 7 along with any other
compensation.

qg. Section 409A Income and Deferrals

Amounts that are deferred income under §409A because
the nonqualified deferred compensation plan fails to satisfy the
requirements of §409A are reportable on Form 1099-MISC,
Section 409A Income.”” An amount reported in this box must
also be reported on Form 1099-NEC, Nonemployee Compen-
sation, because this amount is generally subject to self-employ-
ment tax.

With respect to §409A deferrals, reporting is not required
pursuant to interim guidance™ issued by IRS to employers
and payors on their reporting and wage withholding require-
ments for calendar year 2008 for all deferrals of compensation
and amounts includible in gross income under §409A. Notice
2008-115 is effective for calendar year 2008 and later calendar
years until the IRS issues further guidance subsequent to fi-
nalizing proposed regulations’” that describe the calculation of
amounts includible in income under §409A(a) and the addition-
al taxes imposed by §409A(a).

Under Notice 2008-115, employers and payors are not re-
quired to report on Form W-2 or Form 1099-MISC amounts
deferred during the year under a nonqualified deferred com-
pensation plan subject to §409A.7” Employers and payors who
comply with the rules under this notice will not be liable for
additional income tax withholding or penalties or be required
to provide subsequent corrected information returns or payee
statements.

r. Gross Proceeds Paid

Special rules apply to payments made to an attorney or a
party acting under the supervision of an attorney. Payments to
an attorney that would otherwise be reportable under §6045(f)

""Reg. §1.280G-1 Q&A-2.

""Reg. §1.280G-1 Q&A-3. See also Rev. Proc. 2003-68, which addresses
the valuation of stock options relative to §280G.

Reg. §1.280G-1 Q&A-15.

76 See Notice 2008-113, modified by Notice 2010-6.

7' Notice 2008-115, modified by Notice 2010-6.

"?REG-148326-05. See also REG-123854-12 (not affecting applicability
of Notice 2008-115, but withdrawing Prop. Reg. §1.409A-4(a)(1)(ii)(B), as
included in REG-148326-05, and replacing it with a new Prop. Reg.
§1.409A-4(a)(1)(ii)(B)).

3 See Instructions for Forms 1099-MISC, 1099-NEC, W-2, and W-3.
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are required to be reported under §6041 and not §6045(f). This
exception applies only if the payments are reportable with re-
spect to the same payee under both sections. Thus, a person
who, in the course of a trade or business, pays $2,000 of taxable
damages to a claimant by paying that amount to the claimant’s
attorney is required to file an information return under §6041
regarding the claimant, as well as another information return
under §6045(f) with respect to the claimant’s attorney.” Gross
proceeds paid to an attorney for legal services are reported on
Form 1099-MISC, Gross Proceeds Paid to an Attorney.

However, a payment to an attorney for legal fees is re-
portable as Nonemployee Compensation.

Under these guidelines, the same payment information
may be reported to multiple payees depending on the manner in
which the payment is made. Legal settlements may require the
payor to issue a check made payable to more than one payee
such as the claimant and the claimant’s attorney. Assuming that
the payment is taxable income to the claimant, the payor may
be required to issue Forms 1099-MISC to both the attorney as
well as the claimant for the same gross amount of the pay-
ment.””

A payor that is required to file an information return is re-
quired to solicit a TIN from the attorney at or before the time
the payor makes a payment to the attorney. The attorney must
furnish the correct TIN to the payor, but is not required to certi-
fy the TIN. In the event that the attorney fails to provide a valid
TIN, the payor is obligated to backup withhold from all pay-
ments.”™ This action may result in funds being withheld from
the gross proceeds paid to the attorney and the claimant as joint
payees.

Example: Corporation P, a defendant, settles a suit brought
by C for $300,000 of damages. P will pay the damages
by a joint check to C and his attorney, B. B failed to fur-
nish P with B’s TIN. P is required to deduct and with-
hold 28% from the $300,000 under §3406(a)(1)(A) and
Reg. §1.6045-5(e). P writes the check to C and B as joint
payees, in the amount of $216,000. P also must file an
information return with respect to B in the amount of
$300,000. If the damages are reportable under §6041 be-
cause they are not excludible from gross income under ex-
isting legal principles, and are not subject to any exception
under §6041, P must also file an information return with
respect to C pursuant to Reg. §1.6041-1(a) and (f) in the
amount of $300,000.”

Payments to an attorney that are not reportable on Form
1099-MISC include wages that are reported on Form W-2 and
profits distributed by a partnership by its partners that are re-
portable on Schedule K-1 (Forms 1065 or 1065-B).”* Also not
reportable are payments made to an attorney responsible for

7% See §6041(a); Reg. §1.6041-1(a)(1)(iii).

"In the case of lost or back wages, the payor would be required to issue
Form W-2 to the claimant for the gross amount of the payment. The payor also
would be required to withhold the appropriate taxes from the payment. See also
Reg. §1.6045-5(f) for examples that illustrate various reporting scenarios.

"“Reg. §1.6045-5(¢).

"TReg. §1.6045-5(f) Ex. 6.

" For tax years beginning after 2017, Form 1065-B is obsolete. See In-
structions for Form 1065-B.
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closing a transaction within the meaning of Reg. §1.6045-4(e)
(3) for the sale or exchange or financing of any present or
future ownership interest in real estate described in Reg.
§1.6045-4(b)(2)(1) through §1.6045-4(b)(2)(iv), or payments
made to an attorney who is a trustee in bankruptcy under Title
11 of the United States Code.”

s. Federal Income Tax Withheld

If a payee or recipient fails to provide a valid taxpayer
identification number (TIN), then the payor is required to effect
backup withholding from the payments. The amount withheld
is reportable on Form 1099-MISC as Federal Income Tax
Withheld. Amounts subject to backup withholding are rents,
royalties net of severance taxes, other income, fishing boat
proceeds to the extent paid in cash, medical and health care
payments, nonemployee compensation (reportable on Form
1099-NEC) except fish purchases for cash, substitute payments
in lieu of dividends or interest, crop insurance proceeds, and
gross proceeds paid to an attorney.

The most current version of Form 1099-MISC and Instruc-
tions can be found on the IRS website.””

2. Form 1099-K — Payment Settlement Entity
Reporting

A payment settlement entity (PSE) must file an informa-
tion return to report the name, address, and taxpaer identifica-
tion number (TIN) of each participating payee to whom it has
made one or more payments in settlement of reportable pay-
ment transactions, and the gross amount of those reportable
payment transactions. Such information generally must be re-
ported on Form 1099-K.”"

A reportable payment transaction is any transaction for
which a payment card is accepted as payment”” or any third-
party network transaction for the provision of goods or services
that is settled through a third-party payment network.””

A “third-party payment network:”

* creates centrally organized accounts to settle payment for
a substantial number of unrelated persons providing goods
or services;

* provides settlement standards and mechanisms;
* guarantees payment for providing goods or services; and

* does not include any agreement or arrangement that pro-
vides for the issuance of payment cards.””

"“Reg. §1.6045-5(c).

See IRS Pub. 1220, Specifications for Electronic Filing of Forms 1097,
1098, 1099, 3921, 3922, 5498, and W-2G, for instructions in completing the
boxes relating to payments to state taxing authorities.

'§6050W(a). A participating payee is any person who accepts a payment
card as payment, or, in the case of a third-party network transaction, any
person who accepts payment from a third-party settlement organization (TP-
S0O). §6050W(d)(1)(A); Reg. §1.6050W-1(a)(5). See Notice 2023-10, obsolet-
ed by REG-112829-25, 91 Fed. Reg. 934, 935 (Jan. 9, 2026). See also Form
1099-K FAQs.

72 86050W(c)(2).

72 8§6050W(c)(3) (reference to §6050W(d)(3)(A)(iii)).

*86050W(d)(3); Reg. §1.6050W-1(c)(3). See, e.g., PLR 201535008 (no
TPSO because taxpayer had only a single provider and not a substantial number
of persons). See also Form 1099-K FAQs.
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Note: If a crowdfunding website or its payment processor
makes distributions meeting the reporting threshold, and con-
tributors received goods or services for their contributions, a
1099-K is required.”” Additionally, distributions to the crowd-
funding organizer require a copy of the 1099-K to be furnished
to the organizer. If distributions are made directly to individu-
als or businesses for whom the organizer solicited funds, Form
1099-K must be furnished to those individuals or businesses for
amounts meeting the reporting threshold.

The §6050W reporting requirements are more expansive
and inclusive than the requirements under §6041.”°

Under §6050W(b)(1), a PSE is, with respect to payment
card transactions, the merchant-acquiring entity,”” or, with re-
spect to third-party network transactions, the TPSO.””

Note: Section 3406(a)(1) requires the PSE (merchant-ac-
quiring bank or third-party network) to withhold when a pay-
ment card merchant fails to provide a valid TIN.””

“Payment card” means any card issued pursuant to an
agreement or arrangement that provides for (1) one or more is-
suers of such cards, (2) a network of persons unrelated to each
other, and the issuer, who agrees to accept such cards as pay-
ment, and (3) standards and mechanisms for settling the trans-
actions between the merchant-acquiring entities and the per-
sons who agree to accept such cards as payment. Acceptance
as payment of any account number or other indicia associated
with a payment card may be treated in the same manner as ac-
cepting a payment card as payment.” No reporting is required
for withdrawals from an automated teller machine and cash ad-
vances or loans against the cardholder’s account; acceptance of
convenience checks issued in connection with a payment card

" For further information on reporting crowdfunding activities, see Form
1099-K FAQs. See also IRS Fact Sheet FS-2024-28 (Aug. 2024).

" For a further discussion of §6041, see IILE.1.b., above.

7 86050W(b)(2); Reg. §1.6050W-1(a)(4) (domestic or foreign entity).

86050W(b)(3); Reg. §1.6050W-1(a)(4) (domestic or foreign entity). An
automated-clearing house does not qualify as a TPSO with reportable payments
because an automated-clearing house merely processes electronic payments be-
tween buyers and sellers through wire transfers, electronic checks, and direct
deposits. See also PLR 201907006 (taxpayer that uses two software platforms
enabling customers to accept online check, credit card, debit card, and ACH
payment transactions over internet is a TPSO), PLR 201719009 (central orga-
nization having contractual obligation to make payments to participating pay-
ees of third-party network transaction and providing third-party payment net-
work is a TPSO), PLR 202112002 (online platform facilitating rental trans-
actions between landlords and property managers is a TPSO). But see PLR
201622011 (taxpayer that does not settle transactions or guarantee payment to
provider for services to its clients is not a TPSO), PLR 201539025 (taxpayer
with separate agreements with customer and provider, neither of which depend-
ed on transaction settlement between customer and provider, is not a TPSO and
therefore has no §6050W reporting obligation), PLR 201219013 (taxpayer op-
erating comparison website for various providers’ services and accepting credit
and debit card payments for service purchases is not a TPSO because taxpayer
is a participating payee in payment card context).

7 83406(b)(3)(F) (includes §6050W as reportable payments). See Rev.
Proc. 2003-9; Pub. 2108, Federal Agency TIN Matching Program, Pub.
2108-A, On-Line Taxpayer Identification Number (TIN) Matching Program.
The regulations do not eliminate the §6050W backup withholding requirements
under any circumstances, even when the potential for duplicate withholding ex-
ists. For a discussion of §3406, see II., above.

"086050W(d)(2). Payment cards may include credit cards, debit cards,
and stored-value cards (including gift cards), as well as payment through
any distinctive marks of a payment card (such as a credit card number). See
Reg. §1.6050W-1(b)(3), §1.6050W-1(b)(4), PLR 201201001 (pharmacy bene-
fit management business not required to report because it does not allow plan
participants to transfer funds to providers).
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account; or transactions for which the payee or merchant is re-
lated to the issuer of the payment card.”™

A PSE or an electronic payment facilitator must report a
transaction when it submits an instruction to transfer funds to
a payee account to settle the reportable payment transaction.”
However, in PLR 201619006, even though the taxpayer paid
providers via a third party, the taxpayer was considered the TP-
SO for payment purposes and maintained the primary report-
ing responsibility. The IRS ruled that when the taxpayer made
those payments, it merely deposited the funds in an account on
behalf of the provider. Unlike the above electronic payment fa-
cilitator, the IRS reasoned the third party was not acting as a
payment processor on behalf of the taxpayer.

Special tie-breaker rules apply for digital asset payments
made in settlement of a third-party network transaction, or the
goods or services provided are digital assets.”” If a payor makes
a payment using digital assets and the exchange is a sale of dig-
ital assets by the payor, the amount paid to the payor in settle-
ment of that exchange is subject to broker reporting rules under
§6045, and not §6050W.* Likewise, if the goods or services in
an exchange are digital assets, the exchange is a sale of digital
assets by the payee, and the payor is a broker effecting the sale
of digital assets, the amount paid to the payee in settlement of
that exchange is subject to broker reporting rules under §6045,
and not §6050W %

Example: CRX is a shared-service organization that per-
forms accounts-payable services for numerous purchasers
that are unrelated to CRX. A substantial number of sellers
of goods and services, including Seller S, have established
accounts with CRX and have agreed to accept payment
from CRX in settlement of their transactions with pur-
chasers. The agreement between sellers and CRX includes
standards and mechanisms for settling the transactions and
guarantees payment to the sellers, and the arrangement en-
ables purchasers to transfer funds to providers. Pursuant to
this seller agreement, CRX accepts cash from purchasers
as payment as well as digital assets, which it exchanges
into cash for payment to sellers. Additionally, CRX is a
processor of digital asset payments (PDAP). P, an individ-
ual not otherwise exempt from reporting, purchases one
month of services from S through CRX’s organization. S
also is an individual not otherwise exempt from reporting.
S’s services are not digital assets. To effect this transac-
tion, P transfers 100 units of DE, a digital asset, to CRX.
CRX, in turn, exchanges the 100 units of DE for $1,000,
based on the fair market value of the DE units, and pays
$1,000 to S.

CRX’s arrangement constitutes a third-party payment net-
work because a substantial number of persons that are un-

" Reg. §1.6050W-1(b)(5).

Reg. §1.6050W-1(a)(2) (references to Reg. §1.6050W-1(a)(4) and
§1.6050W-1(d)(2)).

3 Reg. §1.6050W-1(c)(5)(i) (applicable to payments after December 31,
2024).

Reg. §1.6050W-1(c)(5)(1)(A).

= Reg. §1.6050W-1(c)(5)(i)(B). For further discussion of reporting digital
asset transactions, see 190 T.M., Taxation of Cryptocurrency and Other Digital
Assets.
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related to CRX, including S, have established accounts
with CRX, and CRX is contractually obligated to settle
transactions for the provision of goods or services by these
persons to purchasers, including P. Thus, CRX is a third-
party settlement organization and the transaction involving
P’s purchase of S’s services using 100 units of digital asset
DE is a third-party network transaction.

P’s payment of 100 units of DE to CRX in return for the
payment by CRX of $1,000 in cash to S is a sale of the DE
units that is effected by CRX, a PDAP and broker. Accord-
ingly, CRX must file an information return under §6045
with respect to P’s sale of the DE units.

S’s services are not digital assets. Accordingly, CRX’s
payment of $1,000 to S in settlement of the reportable
payment transaction is subject to the reporting rules under
§6050W."*

Section 6050W(e) provides an exception for de minimis
payments by TPSOs with respect to third-party network trans-
actions of any participating payee. Under the exception, TPSO
payments settling third party network transactions are required
to be reported only if the gross amount of payments to a payee
exceeds $20,000 and the number of transactions exceed 200
with respect to the payee. The de minimis standard does not ap-
ply to payment card transactions.™’

Generally, a U.S. payor or U.S. middleman PSE need not
issue a payee statement for payments made to a payee with a
foreign address as long as, prior to payment, the PSE has in its
files documentation to support treating the payment as made to
a foreign person in accordance with Reg. §1.1441-1(e)(1)(ii).*
For payments made pursuant to a contractual obligation before
January 1, 2011, a PSE need not issue a payee statement to a
participating payee with a foreign address if the PSE neither
knows nor has reason to know that the payee is a U.S. person.™
Moreover, if a PSE is not a U.S. person or U.S. middleman, no
reporting is required if the participating payee has a foreign ad-
dress and the PSE neither knows or has reason to know that the
participating payee is a U.S. person.”

Section 6050W(a) requires that a PSE report the gross
amount of reportable payment transactions on Form 1099-K.

" Reg. §1.6050W-1(c)(5)(ii)(A).

77$6050W (e), amended by the One Big Beautiful Bill Act (§172(b)(1)
(A)), Pub. L. No. 119-21, §70432(a), effective for calendar years beginning af-
ter Dec. 31, 2021.

™ 86050W(d)(1)(B); Reg. §1.6050W-1(a)(5)(ii). Notice 2011-71, supple-
mented by Notice 2012-2, provides guidance to PSEs that are U.S. payors or
U.S. middlemen about the circumstances requiring a PSE to obtain, review, and
maintain documentation to establish that a participating payee is a foreign per-
son for purposes of §6050W. Until the IRS amends the regulations, the PSE
will be required to make the information return only if: (1) there is a U.S. ad-
dress associated with the participating payee (whether a residence address or
correspondence address); (2) the PSE has standing instructions to direct the
payment to a bank account maintained in the United States; (3) the participat-
ing payee submits for payment in U.S. dollars; or (4) the PSE knows or has
reason to know that the participating payee is a U.S. person. A PSE will not be
required to make the information return if the PSE obtains from the participat-
ing payee a valid Form W-8 or documentary evidence establishing the payee’s
non-U.S. status and the PSE does not know that the payee is a U.S. person. No-
tice 2012-2.

" Reg. §1.6050W-1(a)(5)(ii)(A).

Reg. §1.6050W-1(a)(5)(ii)(B).
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Gross amount means the total dollar amount of aggregate re-
portable payment transactions for each participating payee dis-
regarding any adjustments for credits, charge-backs, cash
equivalents, discount amounts, fees, refunded amount or any
other amounts. The dollar amount of each transaction is deter-
mined on the date of the transaction.”'

Payment card and third-party network transaction report-
ing is due to the IRS by February 28 (March 31, if filed elec-
tronically), of the year following the transactions.””” PSEs must
furnish a “payee statement” to each participating payee by Jan-
uary 31 of the year following the calendar year in which the re-
portable payment is made, showing the information reported on
Form 1099-K.” Payee statements may be provided electroni-
cally with the payee’s prior consent.””

One of the more significant issues relevant to §6050W
deals with reporting the same information on more than one
form type. Certain payment card transactions are reportable un-
der §6050W as well as §6041. The regulations eliminated this
duplication by requiring reporting for payment card transac-
tions only under §6050W because reporting under this section
covers all payment card transactions and, thus, effectively en-
compasses all payments subject to §6041 reporting made by
payment cards. Accordingly, any payment card transaction that
otherwise would be reportable under both §6041 and §6050W
must be reported under §6050W and not §6041.”” However, the
regulations do not provide relief from reporting under §6041
for third-party network transactions because these transactions
are not subject to reporting unless the de minimis thresholds are
met. Thus, the payor must report under §6041 because it cannot
determine with certainty whether a third-party network transac-
tion is required to be reported under §6050W.™

Taxpayers may contract with a third party to prepare and
file Form 1099-K. However, the responsible entity is liable for
any penalties under §6721 and §6722 if the reporting require-
ments are not met. In addition, the name, address, and TIN of
the entity responsible for filing must be reported in the boxes
for filer’s information.””

3. Patronage Dividends and Form 1099-PATR

Cooperatives as defined under §1381 that pay $10 or more
in patronage dividends and other distributions described in
§6044(b) or withhold federal income taxes on those distribu-
tions under the backup withholding rules must complete Form
1099-PATR, Taxable Distributions Received From Coopera-
tives. A cooperative that is primarily engaged in the retail sale
of goods or services that are generally for personal living, or
family use of the members may be exempt from filing Form
1099-PATR if the cooperative files Form 3491, Consumer Co-

" Reg. §1.6050W-1(a)(6).

™ Reg. §1.6050W-1(g). For information on when the IRS requires elec-
tronic filing, see General Instructions for Certain Information Returns (Forms
1096, 1097, 1098, 1099, 3921, 3922, 5498, and W-2G).

" Reg. §1.6050W-1(h)(1). The term “participating payee” includes any
governmental unit as well as any agency or instrumentality thereof. Reg.
§1.6050W-1(a)(5).

™ Reg. §1.6050W-1(h)(1), §1.6050W-2(a)(1), §1.6050W-2(a)(2).

7 Preamble, T.D. 9496.

"6 Preamble, T.D. 9496.

“TFor further discussion, see the IRS FAQs, Form 1099-K Frequently
Asked Questions, on the IRS website.

643-2nd

© 2026 Bloomberg Industry Group, Inc., Arlington, VA
ISBN 978-1-63359-153-0

operative Exemption Application, and receives a determination
of exemption from the IRS.”® A cooperative is generally not
required to file a return for payments made to a corporation,
a tax-exempt organization including tax-exempt trusts (HSAs,
Archer MSA, and Coverdell ESAs), the United States, a state,
a possession, or the District of Columbia.”

For a cooperative to qualify for the exemption from report-
ing, 85% of its gross receipts for the preceding taxable year,
or 85% of its aggregate gross receipts for the preceding three
taxable years, must have been derived from the sale at retail of
goods or services of a type that is generally for personal, liv-
ing, or family use. In determining when an item is of a type
that is generally for personal, living, or family use, an item that
may be purchased either for such use or for business use and
when acquired for business purposes is generally purchased at
wholesale will, when sold by a cooperative at retail, be treated
as goods or services of a type generally for personal, living, or
family use.*”

An exemption from reporting applies beginning with the
payments made during the calendar year in which the determi-
nation is made and will automatically cease to be effective be-
ginning with payments made after the close of the first taxable
year of the cooperative in which less than 70% of its gross re-
ceipts are derived from the sale at retail of goods or services of
a type that is generally for personal, living, or family use.*”

Patronage dividends are defined as amounts a cooperative
pays to patrons or members in money, or in the form of “qual-
ified or consent checks” under §1388(c), “qualified written no-
tices of allocation,” or other property based on the quantity or
value of business done for the specific patron. Payments that
are reportable as patronage dividends must be paid under an ex-
isting written obligation to pay the patron and must be deter-
mined by reference to the cooperative’s net earnings from busi-
ness conducted on behalf of its patrons.*” Patronage dividends
are reported on Form 1099-PATR.

The term “qualified written notice of allocation” means a
written notice of allocation that may be redeemed in cash at its
stated dollar amount at any time within a period beginning on
the date the notice of allocation is paid and ending not earli-
er than 90 days from such date, but only if the patron receives
written notice of the right of redemption at the time he receives
the written notice of allocation, and a written notice of alloca-
tion that the patron has consented to include the allocation in
gross income at the stated dollar amounts.*”

In this context, the term “written notice of allocation”
means any capital stock, revolving fund certificate, per-unit re-
tain certificate, certificate of indebtedness, letter of advice, or
other written notice, that discloses to the recipient the stated
dollar amount allocated to him by the organization and the por-
tion that constitutes a patronage dividend. However, a writ-
ten notice of allocation paid as a patronage dividend is not
reportable on Form 1099-PATR unless 20% or more of the
amount of the patronage dividend or payment is paid in money

"®Reg. §1.6044-4(a)(1).
" Reg. §1.6044-3(c).
$0Reg. §1.6044-4(a)(2).
%1Reg. §1.6044-4(a)(3).
8281388(a).
80381388(c)(1).
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or by qualified check.*™ A “nonqualified written notice of allo-
cation” means a written notice of allocation that is not consid-
ered to be qualified, or a qualified check that is not cashed on
or before the 90th day after the close of the payment period for
the taxable year for which the distribution is paid.*”

Nonpatronage distributions paid by farmer’s cooperatives
exempt from tax under §521 are reportable on Form 1099-PA-
TR as Nonpatronage Distributions. These amounts relative to
distributions with respect to earnings derived from sources oth-
er than patronage may be paid in money, qualified written no-
tices of allocation, or other property (except nonqualified writ-
ten notices of allocation). Also categorized as nonpatronage
distributions are amounts relating to redemption of nonquali-
fied written notices of allocation previously paid as distribu-
tions with respect to earnings derived from sources other than
patronage that are paid in money or other property (except writ-
ten notices of allocation).*

Other amounts reportable on Form 1099-PATR include
the following:

Per-Unit Retain Allocations. The total amount of §1388(f)
“per-unit retain allocations” paid to a patron for products mar-
keted for him or her (the amount of which is fixed without ref-
erence to the cooperative’s net earnings pursuant to an agree-
ment between the cooperative and the patron) but only if paid
in cash, §1388(h) “qualified per-unit retain certificates” (re-
portable at face value), and other property (reportable at fair
market value).*”’

Federal Income Tax Withheld. If the patron has failed to
provide a valid TIN, patronage dividends, nonpatronage distri-
butions, per-unit retain allocations, redemption of nonqualified
notices, and retain allocations are subject to 28% backup with-
holding to the extent such payments are in cash or qualified
check.™

Redemption of Nonqualified Notices and Retain Alloca-
tions. Represents the total of any amounts paid in money or
other property reported at fair market value as they relate to
redemptions of “nonqualified written notices of allocation” is-
sued as patronage dividends, “nonqualified written notices of
allocation” issued by a §521 farmer’s cooperative as nonpa-
tronage allocations, and “nonqualified per-unit retain certifi-
cates” issued with respect to marketing.*”

Domestic Production Activities Deduction. A patron who
receives a qualified payment from a specified agricultural or
horticultural cooperative is allowed a deduction under
§199A(g)(2) or former §199(d)(3)(A) for the tax year the qual-
ified payment is received for the portion of the cooperative’s
§199A or former §199*'° deduction passed through to the patron

50181388(c), §6044(b)(1)(A).

#°$1388(d).

¥9Reg. §1.6044-3(a)(2).

781388(f), §6044(b)(1)(D), §6044(d)(2).

"% Reg. §31.3406(b)(2)-5.

80981382(b)(2), §1382(b)(4), §1382(c)(2)(B), §6044(b)(1)(C), §6044(b)(1)
(E); Reg. §1.6044-3(a)(1)(ii) and Reg. §1.6044-3(a)(2)(ii).

#19The former §199 domestic production activities deduction (discussed in
510 T.M., Section 199: Deduction Relating to Income Attributable to Domes-
tic Production Activities) was repealed by the TCJA, effective for tax years
beginning after 2017. No deduction may be taken under §199A (discussed in
537 T.M., Qualified Business Income Deduction: Section 199A) for a qualified
payment to which this transition rule applies.
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and identified by the cooperative in a written notice mailed to
the person during the payment period described in §1382(d).
The deduction applies to any cooperative that is engaged in the
manufacturing, producing, growing, or extracting in whole or
significant part of any agricultural or horticultural product, or
the marketing of agricultural or horticultural products.*"

The term “qualified payment” means any amount of a pa-
tronage dividend or per-unit retain allocation, as described in
§1385(a)(1) or §1385(a)(3) received by a patron from a coop-
erative, that is attributable to the portion of the cooperative’s
qualified production activities income (QPAI), for which the
cooperative is allowed a §199A or former §199 deduction.®”
For this purpose, patronage dividends and per-unit retain allo-
cations include any advances on patronage and per-unit retains
paid in money during the tax year.*”” A cooperative must reduce
its §1382 deduction by an amount equal to the portion of any
qualified payment that is attributable to the cooperative’s for-
mer §199 deduction passed through to the patron.*"* For pur-
poses of determining its §199A or former §199 deduction, the
cooperative’s QPAI and taxable income are computed without
taking into account any deduction allowable under §1382(b) or
§1382(c) (relating to patronage dividends, per-unit retain allo-
cations, and nonpatronage distributions).*"” The maximum de-
duction percentage under §199A or former §199 is 9%.*'° The
deduction under either section is the applicable percentage of
the lesser of the QPALI of the taxpayer for the tax year, or the
taxable income (determined without regard to §199A or former
§199) for the tax year.*”

For the patron to qualify for the deduction, the cooperative
must designate the patron’s portion of the §199A or former
§199 deduction in a written notice mailed to the patron no later
than the 15th day of the ninth month following the close of the
tax year. The cooperative may use the same written notice, if
any, that it uses to notify patrons of their respective allocations
of patronage dividends, or may use a separate timely written
notice to comply with the written notice requirement for this
deduction.”®

Investment Credit. This is the amount of the patron’s share
of unused investment credits that the cooperative passes
through.*”

Work Opportunity Credit. The amount of the total work
opportunity credit for the patron.”

Patron’s AMT Adjustment. The total alternative minimum
tax (AMT) patronage dividend adjustment for the patron.*'

Other Credits and Deductions. Certain credits may be
available to be passed through to the patron depending on the
tax year. These credits are short-term in nature and typically
expire after several years. Form 1099-PATR should separately

S8 199A(2)(4)(A), former §199(d)(3)(F).
$128199A(g2)(2)(E), former §199(d)(3)(E).

$3Prop. Reg. §1.199A-8(d)(2)(ii), Reg. §1.199-6(¢).
$14Prop. Reg. §1.199A-8(d)(2)(ii), Reg. §1.199-6(b).
#58199A(g)(1)(C), former §199(d)(3)(C).
$168199A(2)(1)(A), former §199(a).
$178199A(2)(1)(A), former §199(a)(2).

818 Prop. Reg. §1.199A-8(d)(3), Reg. §1.199-6(g).
819 See Instructions for Form 1099-PATR.

820 See Instructions for Form 1099-PATR.

821 See Instructions for Form 1099-PATR.
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reflect the type and amount of each of the following credits and
deductions that may be passed through:*

* the empowerment zone credit (Form 8844);
* the low sulfur diesel fuel production credit (Form 8896);

* the credit for small employer health insurance premiums
(Form 8941);

ethe credit for employer differential wage payments
(Form 8932);

* the deduction for capital costs incurred by small refiner
cooperatives when complying with EPA sulfur regula-
tions; and

e the biodiesel, renewable diesel, or sustainable aviation
fuel mixture credit (Form 8864).

4. Certain Government Payments and Form 1099-G

Every person who makes payments of unemployment
compensation aggregating $10 or more to an individual during
a calendar year must make a return according to the forms or
regulations prescribed by the Secretary, setting forth the aggre-
gate amount of such payments and the name and address of
the individual to whom paid. These payments are reportable on
Form 1099-G, Certain Government Payments. Also reportable
are payments received on a Commodity Credit Corporation
(CCC) loan. Recipient statements must contain the name, ad-
dress, and phone number of the information contact of the per-
son required to make such return, and the aggregate amount of
payments to the individual required to be shown on such re-
turn.*””> A person who is an officer or employee of the govern-
ment unit having control of the payments received or made,
must file Form 1099-G if, as a unit of a federal, state, or local
government, they make payments of unemployment compensa-
tion, state or local income tax refunds, credits, or offsets, alter-
native trade adjustment assistance (ATAA) payments, taxable
grants, or agricultural payments.

The following information is required to be reported on
Form 1099-G:

Unemployment Compensation. Enter payments of $10 or
more in unemployment compensation including Railroad Re-
tirement Board payments for unemployment. If payments are
made from a contributory program that has been deemed to be
in the nature of unemployment compensation, such as Califor-
nia’s Family Temporary Disability insurance payments, a pay-
or must file a separate Form 1099-G for payments from each
contributory program. The amount reported is the amount be-
fore any income tax was withheld.

State or Local Income Tax Refunds, Credits, or Offsets.
Amounts reported reflect refunds, credits, or offsets of state or
local income tax of $10 or more made to recipients. If recip-
ients deducted the tax paid to a state or local government on
their federal income tax returns, any refunds, credits, or offsets
may be taxable to them. A payor is not required to furnish a
copy of Form 1099-G or a substitute statement to the recipient
if it can determined that the recipient did not claim itemized
deductions on the recipient’s federal income tax return for the

822 See Instructions for Form 1099-PATR.
2 §6050B.
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tax year giving rise to the refund, credit, or offset.** However,

Form 1099-G must be filed with the IRS in all cases.*””

A tax on dividends, a tax on net gains from the sale or ex-
change of a capital asset, and a tax on the net taxable income
of an unincorporated business are taxes on gain or profit rather
than on gross receipts. Therefore, these monies are income tax-
es, and any refund, credit, or offset of $10 or more of these tax-
es is reportable on Form 1099-G. In the case of the dividends
tax and the capital gains tax, if a payor can determine that the
recipient did not itemize deductions as explained above, they
are not required to furnish a Form 1099-G or substitute state-
ment to the recipient. However, in the case of the tax on unin-
corporated businesses, a Form 1099-G or substitute statement
must be furnished to the recipient in all cases, given that this is
a tax that applies exclusively to income from a trade or busi-
ness.*”

If interest exceeding the §6041(a) threshold for the year
is paid on the refund, Form 1099-INT, Interest Income, must
be filed and a statement must be furnished to the recipient. For
interest payments less than the §6041(a) threshold, the payor
may choose to enter the amount with an appropriate description
such as “Interest Income” in the blank box on Copy B of the
Form 1099-G.

State or Local Income Tax Refunds for the Tax Year.
Form 1099-G reflects the refund, credit, or offset for the current
tax year. If the refund, credit, or offset is for a previous tax
year, then the year for which the refund, credit, or offset was
made would be shown on Form 1099-G.**’ Also, if the refunds,
credits, or offsets are for more than one tax year, report the
amount for each year on a separate Form 1099-G.**

Federal Income Tax Withheld. Report backup withholding
at a 28% rate on payments required to be reported for taxable
grants and agriculture payments. Report any voluntary federal
withholding on unemployment compensation, CCC loans, and
certain crop disaster payments. State income tax that is with-
held must be labeled and reported on the statement to the recip-
ient. However, a payor is not required to report state withhold-
ing to the IRS.

RTAA Payments. Report RTAA payments exceeding the
§6041(a) threshold that you paid to eligible individuals under
the Reemployment Trade Adjustment Assistance program.*”

Taxable Grants and Rebates. Report any amount of a tax-
able grant exceeding the §6041(a) threshold for the year ad-
ministered by a government program to provide subsidized en-
ergy financing or grants for projects designed to conserve or
produce energy, but only with respect to energy property or
a dwelling unit located in the United States. Also, report any
amount of a taxable grant exceeding the §6041(a) threshold

#4Reg. §1.6050E-1(k)(2).

#3Reg. §1.6050E-1(c).

$2Reg. §1.6050E-1(f).

#7Reg. §1.6050E-1(g).

¥5Reg. §1.6050E-1(e).

822 Reemployment trade adjustment assistance (RTAA) benefits are avail-
able if the worker is age 50 or older and does not earn more than $50,000 an-
nually in their new employment. If the worker qualifies, participation in RTAA
allows them to receive a wage supplement when they accept new employment
at a lower wage. RTAAs are in force through June 30, 2021. See the Trade Ad-
justment Assistance (TAA) Reauthorization Act of 2015, Pub. L. No. 114-27,
§403, amending the Fair Trade Act of 1974.

09/01/2026 A - 65



lIl.LE.5.

Detailed Analysis

administered by an Indian tribal government. A federal grant
is ordinarily taxable unless stated otherwise in the legislation
authorizing the grant. Do not report scholarship or fellowship
grants. Under certain circumstances, a taxable government re-
bate may be subject to information reporting.**” Government
grants and government rebates that are not includible in gross
income, on the other hand, are not reportable.*”"

Agriculture Payments. Report USDA agricultural subsidy
payments made during the year. If the payor is a nominee
that received subsidy payments for another person, file Form
1099-G to report the actual owner and the amount of the pay-
ments.

Trade or Business Income (Checkbox). If the refund, cred-
it, or offset reported is attributable to an income tax that applies
exclusively to income from a trade or business and is not a
tax of general application, a box on Form 1099-G should be
checked to make this distinction.

Market Gain. For loans repaid on or after January 1, 2007,
the CCC reports market gain associated with the repayment of
a CCC loan whether the taxpayer repays the loan with cash or
uses CCC certificates in repayment of the loan.*”

State Information. Form 1099-G contains boxes that may
be used to report payments to the various state taxing author-
ities. IRS does not require that these boxes be filled. A payor
may use these boxes if they are participating in the Combined
Federal/State Filing Program and/or filing returns with state tax
departments. These boxes will accommodate information spe-
cific to two states.*”

Beginning with the 2019 Form 1099-G, a “2nd TIN no-
tice” checkbox was added to copies A and C of the form for the
payor to mark if the payor was notified by the IRS twice within
3 calendar years that the taxpayer provided an incorrect TIN. If

#0For example, Home Energy Rebate Programs rebates exceeding the
§6041(a) threshold paid by state organizations, Indian tribes, and third party
administrators that facilitate payments to business taxpayers on behalf of any
such state organization or Indian tribe, directly to a business taxpayer, that are
includible in the business taxpayer’s gross income and are not solely attrib-
utable to gross receipts from the sale of goods, may be subject to informa-
tion reporting under §6041 by the state organization or Indian tribe making
the rebate payment, unless the business taxpayer to whom the rebate payment
is made is a taxable corporation or another exception applies. Announcement
2024-19. If information reporting is required under §6041, information returns
for payments made by any state organization subject to the reporting require-
ment must be filed by the officer or employee having control of such payments
or by the officer or employee appropriately designated to make such returns
to the IRS, and must be furnished to the business taxpayer. Id. (references to
Reg. §1.6041-1(b)(1), Reg. §1.6041-1(i), and Reg. §1.6041-3(p)). Announce-
ment 2024-19 does not address whether payments of rebate amounts made di-
rectly to a business taxpayer in a U.S. Territory by a U.S. Territory or agency
thereof are subject to information reporting.

!See, e.g., Announcement 2024-19 (rebate under Department of Energy’s
Home Energy Rebate Programs paid to purchaser that is treated as purchase
price adjustment); Notice 2021-6 (payments excluded from gross income under
COVID-19-related legislation); Draft FAQs for Payments by Indian Tribal
Governments to their Individual Members Under COVID-Relief Legislation
and Notice of Tribal Consultation (May 24, 2021) (emergency relief payments
by Indian tribal governments to or for the benefit of tribal members and their
families for necessary expenses resulting from the COVID-19 pandemic).

2 Notice 2007-63.

%% See RS Pub. 1220, Specifications for Electronic Filing of Forms 1097,
1098, 1099, 3921, 3922, 5498, and W-2G. Boxes for State Information and
Copies 1 and 2 are provided for convenience only and do not have to be com-
pleted for IRS purposes. State Information boxes may also be used to report
local income tax withheld on a payment of gambling winnings.
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the payor marks box, the IRS will not send the payor any fur-
ther notices about that account. However, if the payor received
both IRS notices in the same year, or received them in different
years but both notices related to information returns filed for
the same year, the payor should not check the box.**

The most current version of Form 1099-G and Instructions
can be found on the IRS website.

5. Gambling Winnings and Form W-2G

A payor who is in the business of conducting gaming or
gambling activities must file Form W-2G, Certain Gambling
Winnings, to report winnings from these activities as well as
any federal income tax withheld on those winnings.” The re-
quirement to report, and, in some cases, to withhold, is depen-
dent upon the type of gambling, the amount of the gambling
winnings, and generally the ratio of the winnings to the wager.

Gambling winnings from bingo, keno, or slot machine
play are reportable, but not subject to withholding, if the win-
nings are equal to or exceed $2,000 in any calendar year after
2026, adjusted for inflation for calendar years after 2026 ($600
or more for tax years before 2026).**

On Form W-2G, a payor of reportable winnings from bin-
g0, keno, or slot machine play must report the name, address,
and taxpayer identification number (TIN) of the payor and of
the payee (i.e., winner); a general description of two types of
identification furnished to the payor for verification of the win-
ner’s name, address and TIN; the date and amount of the pay-
ment; the type of wagering transaction; in the case of a bingo
or keno game, any number, color, or other designation assigned
to the game; in the case of a slot machine, the identification
number of the slot machine; and any other information required
by IRS forms, instructions, revenue procedures, or other IRS
guidance (together referred to as the “Reg. §1.6041-10(d) re-
portable information”).*” If a payor is obligated to file a Form
W-2G, the payor must also provide each payee a written state-
ment that contains the Reg. §10.6041-1(d) reportable informa-
tion. The payor must furnish the statement to the payee on or
before January 31st of the year following the calendar year in
which payment of the reportable gambling winnings is made.*

4 Instructions for Form 1099-G. For purposes of the two-notices-in-three-
years rule, the payor is considered to have received one notice and you are not
required to send a second “B” notice to the taxpayer on receipt of the second
notice. See General Instructions for Certain Information Returns.

5 Reg. §1.6041-10(a), §1.6041-10(c), Reg. §1.6041-10(b)(2), concerning
payor-selected “information reporting periods,” applies to payments of re-
portable gambling winnings from bingo, keno, or slot machine play made on
or after January 1, 2017. All other provisions of Reg. §1.6041-10 apply to pay-
ments of reportable gambling winnings from bingo, keno, or slot machine play
made on or after December 30, 2016.

836 See §6041(a), §6041(h); Prop. Reg. §1.6041-10(b)(1)(i)(A) (bingo),
Prop. Reg. §1.6041-10(b)(1)(1)(B) (keno), Prop. Reg. §1.6041-10(b)(1)(1)(C)
(slot play), REG-113229-25, 91 Fed. Reg. 20,599 (Apr. 17, 2026).

%7Reg. §1.6041-10(c), §1.6041-10(d). See also CCA 201234025 (where
gaming establishment followed established requirements to solicit winning pa-
tron’s TIN at time of slot machine winnings, gaming establishment qualifies
under Reg. §301.6724-1(f)(5)(i) for exception to annual solicitation require-
ment; further, where each reportable slot machine jackpot is separate and dis-
creet transaction and there is no ongoing account or relationship between estab-
lishment and patron, establishment qualifies under Reg. §301.6724-1(f)(5)(ii)
for exception to annual solicitation requirement).

#¥Reg. §1.6041-10(f). The statement is treated as timely furnished to the
payee if it is provided to the payee at the time of payment or if it is mailed to
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The payee of reportable winnings from bingo, keno, or slot ma-
chine play must present two forms of identification to the gam-
ingmestablishment, one of which must include the payee’s pho-
to.”

Payors of multiple winnings from bingo, keno, and slots
may aggregate multiple winnings by one payee from the same
type of game during the same information reporting period
on one Form W-2G under an optional aggregate reporting
method.* The period tracked for purposes of the optional ag-
gregate reporting method is an “information reporting period,”
i.e., a 24-hour period that begins when a person places the first
wager on a particular type of game at a “gaming establish-
ment,” and ends when the patron places his or her last wager
on the same type of game at the same gaming establishment
before the end of the information reporting period.*' There are
two optional information reporting periods: a “calendar day”
and a “gaming day.”™* A calendar day is the period that begins
at 12 a.m. on a calendar day and that ends not later than 11:59
p-m. the same calendar day, and a gaming day is a 24-hour pe-
riod selected by the payor other than a calendar day.*” Specif-
ic recordkeeping requirements are imposed on payors who use
the aggregate reporting method:

* Payors are required to track all payments of reportable
winnings made to a payee that originate with the same
type of game during the information reporting period;**

* The employee or other individual charged with record-
keeping duties is required to sign the record for each entry
the individual has responsibility for;**’ and

* The payor’s bookkeeping system is required to have a
separate entry for each payment of reportable winnings
made to the same payee and reported under the aggregate
reporting method.**

The payor’s records for each payment must include the
following information about each payment:

» The payee’s signature verifying the data in the record;*"’
* The Reg. §1.6041-10(d) reportable information;**

the payee on or before January 31st of the year subsequent to the year of pay-
ment. Id.

$9Reg. §1.6041-10(d)(1)(iii), §1.6041-10(e). Alternatively, a payee may
present a completed Form W-9 as the other form of identification. Reg.
§1.6041-10(e)(2). Gaming establishments owned or licensed by a tribal gov-
ernment may waive the photo ID requirement for payees who are members of
that federally-recognized Indian tribe and present a tribal member identifica-
tion card issued by the same tribal government. Reg. §1.6041-10(d)(2).

¥0Reg. §1.6041-10(g)(1).

¥ Reg. §1.6041-10(g)(2), §1.6041-10(b)(2)(i). A “gaming establishment”
is a business entity of a payor of reportable gambling winnings with respect
to bingo, keno, or slot machine play. Reg. §1.6041-10(b)(2)(iv). The term in-
cludes all gaming establishments owned by the payor that use the same em-
ployer identification number issued to such payor under §6109.

¥2Reg. §1.6041-10(b)(2)(ii), §1.6041-10(b)(2)(iii).

#3Reg. §1.6041-10(b)(2)(ii), §1.6041-10(b)(2)(iii). On December 31, all
open information reporting periods must close at 11:59 p.m. to end by the
end of the calendar year, and on January 1st, all information reporting periods
must begin at 12:00 a.m. Reg. §1.6041-10(b)(2)(iii)(B), §1.6041-10(b)(2)(iii)
(C); see Instructions for Forms W-2G and 5754.

¥4Reg. §1.6041-10(2)(3).

¥ Reg. §1.6041-10(2)(3).

¥0Reg. §1.6041-10(g)(3).

¥ Reg. §1.6041-10(2)(3)(i).
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* The time the winning transaction occurred;*"

* The total amount of the payee’s reportable winnings dur-
ing the information reporting period;*”

e For each particular payment, the amount of reportable

winnings;*'

* The method of payment;** and

* The name and unique identification number of the indi-
vidual who the payor assigned responsibility for ensuring
that data entry relating to the reportable winnings is com-
plete and accurate.*”

Aggregate reporting may not be used:
* For payments to foreign persons;

* For transactions in which where the payor is aware that
the person making the wager is not entitled to the winnings
or is not the sole person entitled to the winnings; or

854

* Where backup withholding applies to the payment.

The following examples illustrate the operation of optional
aggregate information reporting periods for bingo, keno, and
slot machine play:

Example 1: Casino R uses the aggregate reporting method
under Reg. §1.6041-10(g) to report certain reportable
gambling winnings. For other regulatory purposes, Casino
R uses a gaming day that begins at 3 a.m. and ends at 2:59
a.m. the following calendar day. Casino R chooses to use
its gaming day as its information reporting period for pur-
poses of Reg. §1.6041-10(b)(2) during Year 1. According-
ly, the information reporting period for each day during
Year 1 begins at 3 a.m. and ends at 2:59 a.m. the follow-
ing day. The information reporting period for December
31 of Year 1 begins at 3 a.m. on December 31 of Year 1
and ends at 11:59 p.m. on December 31 of Year 1. The in-
formation reporting period for January 1 of Year 2 begins
at 12 a.m. on January 1 of Year 2 and ends at 2:59 a.m. on
January 2 of Year 2.

Example 2: The facts are the same as Example 1, except
Casino R uses a calendar day as its information reporting
period for purposes of Reg. §1.6041-10(b)(2) during Year
1. Accordingly, the information reporting period for each
day during Year 1 begins at 12 a.m. and ends at 11:59 p.m.
on the same day.*

For purposes of the following examples, assume that Casi-
no R’s information reporting period for all calendar years is a
gaming day that begins at 3 a.m. and ends at 2:59 a.m. the fol-

48 Reg. §1.6041-10(2)(3)(ii).
#9Reg. §1.6041-10(2)(3)(ii).
$50Reg. §1.6041-10(2)(3)({v).
¥1Reg. §1.6041-10(2)(3)(V).
$2Reg. §1.6041-10(2)(3)(vi).
$3Reg. §1.6041-10(2)(3)(vii).

54 Reg. §1.6041-10(g)(4).

¥ Reg. §1.6041-10(b)(2)(v), Ex. 1.
$°Reg. §1.6041-10(b)(2)(v), Ex. 2.
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lowing day (except for January 1 and December 31), and that
individuals C, D, and E are U.S. persons:

Example 3: On Day 1, between 7 am. and 4 p.m., C
places five wagers at casino R on five different slot ma-
chines. The first two wagers result in no win. The third
wager results in a $2,000 win. The fourth wager results
in a $2,500 win. The fifth wager results in an $800 win.
Under Reg. §1.6041-10(b)(1)(1)(C), there are reportable
gambling winnings from the slot machine play of $4,500
($2,000 + $2,500). The $800 win is not a reportable gam-
bling winning from slot machine play because it does
not equal or exceed the $1,200 threshold. Because all of
the amounts were won on the same type of game (even
though each of the winnings occurred on different ma-
chines) during the same information reporting period, R
is permitted to use the aggregate reporting method under
Reg. §1.6041-10(g). If R decides not to use the aggregate
reporting method, a separate Form W-2G would have to
be filed and furnished for the payment of reportable gam-
bling winnings of $2,000 and for the payment of reportable
gambling winnings of $2,500. However, if R decides to
use the aggregate reporting method, R may report total
reportable gambling winnings from slot machine play of
$4,500 ($2,000 + $2,500) on one Form W-2G.*”’

Example 4: Assume the same facts as Example 1, except
that in addition to the winnings described in Example 1,
at 5 a.m. on Day 2, C wins $3,250 from one slot machine
play at casino R. Even though C played the same type
of game (slot machine play) on Day 1 and Day 2, under
Reg. §1.6041-10(b)(2), the win at 5 a.m. on Day 2 is a
win during a separate information reporting period. Under
Reg. §1.6041-10(g)(2)(i), the $3,250 of reportable gam-
bling winnings on Day 2 cannot be aggregated with the
reportable gambling winnings of $4,500 from Day 1 on a
single Form W-2G. Accordingly, if R uses the aggregate
reporting method, R must file two Forms W-2G with re-
spect to C’s reportable gambling winnings on Day 1 and
Day 2. R must report $4,500 of reportable gambling win-
nings from slot machine play paid to C on Day 1 on the
first Form W-2G, and $3,250 of reportable gambling win-
nings from slot machine play paid to C on Day 2 on the
second Form W-2G.**

Example 5: On December 31 of Year 1 at 4:00 p.m., C
wins $10,000 from one slot machine play at casino R. At
12:30 a.m. on January 1 of Year 2, C wins $4,000 from one
slot machine play at casino R. Under Reg. §1.6041-10(b)
(2)(iii)(B) and §1.6041-10(b)(2)(iii)(C), the win at 4 p.m.
on December 31 of Year 1 and the win at 12:30 a.m.
on January 1 of Year 2 are wins during different infor-
mation reporting periods. Under Reg. §1.6041-10(g)(2)(1),
the $4,000 of reportable gambling winnings on January 1
cannot be aggregated with the reportable gambling win-

¥"Prop. Reg. §1.6041-10(g)(5), Ex. I, REG-113229-25, 91 Fed. Reg.
20,599 (Apr. 17, 2026).
88Prop. Reg. §1.6041-10(2)(5), Ex. 2.
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nings of $10,000 from December 31 on a single Form
W-2G. Accordingly, if R uses the aggregate reporting
method, R must file two Forms W-2G with respect to C’s
reportable gambling winnings on Day 1 and Day 2. R must
report $10,000 of reportable gambling winnings from slot
machine play paid to C on December 31 on the first Form
W-2G and $4,000 of reportable gambling winnings from
slot machine play paid to C on January 1 on the second
Form W-2G.*’

Gambling winnings (other than winnings from bingo,
keno, and slot machines) that exceed $5,000 may be subject to
regular gambling withholding and reporting, or may be subject
to backup withholding and reporting, depending on the type of
wagering transaction, the amount of the proceeds from the wa-
ger, the odds associated with the wager, and other factors such
as the availability of, and the validity of, the payee’s taxpayer
identification number (TIN).** Payors generally must withhold
if the proceeds from a wager exceed $5,000 in a State-conduct-
ed lottery, other lottery, sweepstakes, or wagering pool.**' In
the case of other wagering transactions, payors generally must
withhold if the proceeds from the wager exceed $5,000 and
are at least 300 times as large as the amount wagered.*” Gam-
bling winnings subject to withholding may be subject to regu-
lar gambling withholding of 25% (33.33% for certain noncash
payments) or to backup withholding at 28% . If the recipient
of winnings subject to regular gambling withholding does not
provide a TIN or provides a TIN that does not contain the prop-
er number of digits, then backup withholding will apply.** Reg-
ular gambling withholding is calculated on the total amount of
gross proceeds (the amount of winnings less the amount wa-
gered), not merely on the amount in excess of $5,000.*° Regu-
lar gambling withholding is reported on Form W-2G.** Back-
up withholding is not imposed where the amount received by
the payee is subject to withholding under some other provision
of the Code, such as §3402(q)(1)."” Backup withholding is dis-
cussed in detail at II.A., above.

For wagering transactions with respect to horse races, dog
races, or jai alai, all wagers placed in a single parimutuel pool
and represented on a single ticket, whether paper or electronic,

$9Reg. §1.6041-10(g)(5), Ex. 3.

*083402(q)(1),  §3402(q)(3),
§31.3402(q)-1(a)(1).

*1§3402(q)(3)(B),
§31.3402(q)-1(b)(1)(ii).

$6283402(q)(3)(A), §3402(q)(3)(C)(ii); Reg. §31.3402(q)-1(b)(1)(iii). Win-
nings from bingo, keno, and slot machines are exempted from withholding un-
der §3402(q)(1) by §3402(q)(5).

853 See §3402(q)(1); §3406(a).

#6483406(a); Reg. §31.3406(a)-4(a)(1). A payor must deduct and withhold
tax on a “reportable payment” made to a payee at the time the payor makes a
payment to the payee (or to the account of the payee), if a condition for backup
withholding exists. Id. Conditions under which backup withholding is required
include where no TIN is furnished by a payee, or where the TIN furnished by a
payee is incorrect. §3406(a)(1)(A), §3406(a)(1)(B). See also CCA 201246028
(where name and TIN do not match on Form W-2G, gaming establishment is
not subject to backup withholding requirements; gaming establishment would
only be subject to the backup withholding requirements if payee provided gam-
ing establishment with TIN that does not contain proper number of digits).

$3Reg. §31.3402(q)-1(b)(2).

¥Reg. §31.3402(q)-1(e)(1).

857§3406(2)(2); Reg. §31.3406(g)-(2)(a), §31.3406(2)-(2)(d).

§3402(q)(5), §3406(a); Reg.

§3402(q)(3)(C)(0);  Reg.  §31.3402(q)-1(b)(1)(D),
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are aggregated and treated as a single wager for purposes of de-
termining the amount of the wager.*®

Each payor who is making a payment subject to regular
gambling withholding must obtain, and each payee of such a
payment is obligated to provide, either:

* A statement containing the winner’s name, address, and
TIN, and a declaration that no one else is entitled to a por-

tion of the winnings;*” or

* A statement containing the name, address, and TIN of
both the winner and of every person entitled to any portion
of the winning payment.*”

If the payor is making more than one payment of winnings
subject to withholding with respect to a single wager (e.g., an
annuity), the payee is required to furnish the payor a statement
with respect to the first payment only, provided that the other
payments are taken into account on a Form W-2G.”"!

A payor who makes a payment of gambling winnings sub-
ject to withholding must file Form W-2G at the Internal Rev-
enue Service location designated in the instructions to Form
W-2G on or before February 28 (March 31 if filed electroni-
cally) of the calendar year subsequent to the calendar year in
which the payment of winnings is made.”” Each Form W-2G in
required to disclose:

* The payor’s name, address, and TIN;*”
* The payee’s/winner’s name, address, and TIN:

* The date and amount of the payment, and the amount
withheld;*”

» The type of wagering transaction;””®

* A general description of the two types of identification
submitted by the payee, one of which must have the pay-
ee’s photograph on it (except in the case of tribal member
identification cards), that the payor relied on to verify the
payee’s name, address, and taxpayer identification num-
b er;877

» The amount of winnings from identical wagers;* and

* If applicable, any other information required by Form
W-2G, the instructions to Form W-2G, or other guidance
published in the Internal Revenue Bulletin.*”

Every payor required to submit Form W-2G to the IRS
must also provide a written statement that contains the informa-

¥8Reg. §31.3402(q)-1(c)(1)(ii).

¥ Reg. §31.3402(q)-1(d)(1), §31.3402(q)-1(d)(2)(i).

¥0Reg. §31.3402(q)-1(d)(1), §31.3402(q)-1(d)(2)(ii).

¥71Reg. §31.3402(q)-1(d)(3).

¥2Reg. §31.3402(q)-1(e)(1).

¥ Reg. §31.3402(q)-1(e)(1)().

874 Reg. §31.3402(q)-1(e)(1)(ii).

¥ Reg. §31.3402(q)-1(e)(1)(ii).

¥0Reg. §31.3402(q)-1(e)(1)(iv).

¥Reg. §31.3402(q)-1(e)(1)(v), §31.3402(q)-1(e)(3). This requirement
does not apply to winnings from a wager placed in a state lottery. Id.

¥8Reg. §31.3402(q)-1(e)(1)(vi).

¥9Reg. §31.3402(q)-1(e)(1)(vii). Form W-2G also contains boxes that may
be used to report state and local income tax withheld on a payment of gam-
bling winnings. The IRS does not require that these boxes be used and will not
process any information reported in these boxes. See Instructions for Forms
W-2G and 5754.
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tion that is required to be included on the Form W-2G to each
payee on or before January 31st of the year following the year
in which payment was made.* The statement is treated as pro-
vided to the payee if it is either:

* Provided to the payee at the time of payment; or

* Mailed to the payee on or before January 31st of the year
following the year in which payment was made.*'

Poker tournament sponsors must withhold tax on, and re-
port on, payments of more than $5,000 made to a winning pay-
ee in a tax year by filing an information return, usually on Form
W-2G.*

If winnings are in a noncash form, such as a car or other
merchandise, the fair market value (FMV) must be taken into
account for reporting and withholding purposes.*’

If more than one person shares in the winnings from a sin-
gle wager, the total amount of the winnings (less the amount
wagered) will determine the amount of the proceeds for pur-
poses of reporting and withholding. Winnings should not be al-
located to each winner before determining whether the with-
holding or reporting thresholds were reached.”

The following examples illustrate the operation of the reg-
ular gambling withholding rules:

Example 1: A purchases a lottery ticket for $1 in the State
W lottery from an authorized agent of State W. A drawing
is held, and A wins $5,002. State W must deduct and with-
hold tax at a rate of 25% from $5,001 ($5,002 less the $1
wager), or $1,250.25.%%

Example 2: C purchases a lottery ticket for $1. On Date,
the lottery drawing is held, and C wins the grand prize of
$50,000, payable $500 monthly. The payor must deduct
and withhold tax at a rate of 25% from each payment
of winnings. Therefore, $124.75 must be withheld from
the first monthly payment to C (($500 — $1) x 25% =
$124.75) and $125 ($500 x 25%) must be withheld from
each monthly payment thereafter.**

Example 3: D purchases a ticket for $1 in the State Y lot-
tery from an authorized agent of State Y. On Date, a draw-
ing is held and D wins $100 a month for the rest of D’s
life. It is actuarially determined that, on Date, D’s life ex-
pectancy is 5 years. Based on that determination, the pro-
ceeds from the wager paid to D will exceed $5,000. There-
fore, State Y must deduct and withhold $25 from each
monthly payment made on or after Date. (None of such
payments is reduced by the amount of the wager because

$0Reg. §31.3402(q)-1(e)(5).

¥ Reg. §31.3402(q)-1(e)(5).

$82Rev. Proc. 2007-57, citing Reg. §31.3402(q)-1(b). Payees may be oblig-
ated to file Form 5754, Statement by Person(s) Receiving Gambling Winnings.

3 Reg. §31.3402(q)-1(c)(1)(iii)(B).

4 Reg. §31.3402(q)-1(c)(1)(i), §31.3406(g)-2(d)(3).

885 Reg. §31.3402(q)-1(f), Ex. 2. As noted above, the current rate for regu-
lar gambling withholding is 25%.

#°Reg. §31.3402(q)-1(f), Ex. 3.
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the amount of the wager was offset by the first payment of
winnings which was made before Date).*’

Example 4: E purchases a sweepstakes ticket for $1 in a
sweepstakes conducted by W. E purchases the ticket on
behalf of himself and on behalf of F and G, who have con-
tributed equal amounts toward the purchase of the ticket
and who have agreed to share equally in any prizes won.
The ticket which E purchases wins $1,002. Since the pro-
ceeds of the wager ($1,002 — $1) are greater than $1,000,
W is required to withhold and deduct 25 percent of such
proceeds.**

Example 5: On February 1, 2017, a drawing is held in the
State X lottery in which a winning ticket is selected. The
person holding the winning ticket is entitled to proceeds of
$100,000 payable either as a lump sum upon demand or
$10,000 a year for 10 years. Under State law, the winning
ticket must be presented to an authorized agent of State X
before February 1, 2018. Until the ticket is presented, State
X does not know the identity of the winner. On Decem-
ber 1, 2017, H, the winner, presents the winning ticket to
an authorized agent of the State X lottery. The winnings
are constructively paid to H on February 1, 2017. Since H,
has the option of receiving the entire proceeds upon de-
mand, State X is required to deduct and withhold $25,000
($100,000 x 25%) from the proceeds of H’s winnings on
February 1, 2017; but for purposes of determining the time
at which the deposit and inclusion on Form 941 of these
taxes is to be made, the withholding shall be deemed to
have been made on December 1, 2017.%°

Example 6: J purchases a subscription to N magazine, at
the regular subscription price. All new subscribers are au-
tomatically eligible for a special drawing. The drawing is
held and J wins $50,000. Since J has not paid any more
than the regular subscription price, J has not placed a wa-
ger or entered a wagering transaction. Therefore, N is not
required to deduct and withhold J’s winnings.*”

Example 7: B places a $15 bet at the cashier window at
the racetrack for horse A to win the fifth race at the race-
track that day. After placing the first bet, B gains confi-
dence in horse A’s prospects to win and places an addi-
tional $40 bet at the cashier window at the racetrack for
horse A to win the fifth race, receiving a second ticket
for this second bet. Horse A wins the fifth race, and B
wins a total of $5,500 (100 to 1 odds) on those bets. The
$15 bet and the $40 bet are identical wagers under Reg.
§31.3402(q)-1(c)(1)(ii)(A) because winning on both bets
depended on the occurrence of the same event and the bets
are placed in the same parimutuel pool with the same pay-

¥ Reg. §31.3402(q)-1(f), Ex.
¥5Reg. §31.3402(q)-1(f), Ex.
¥ Reg. §31.3402(q)-1(f), Ex.
¥0Reg. §31.3402(q)-1(f), Ex.

o %0 N W
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or. B then cashes the tickets at different cashier windows.
Pursuant to Reg. §31.3402(q)-1(d) and §1.6011-3, B com-
pletes a Form W-2G indicating that the amount of win-
nings is from identical wagers and provides the form to
each cashier. The payments by each cashier of $1,500 and
$4,000 are less than the $5,000 threshold for withhold-
ing, but under Reg. §31.3402(q)-1(c)(1)(iii)(A), identical
wagers are treated as paid with respect to a single wager
for purposes of determining the proceeds from a wager.
The payment is not subject to withholding or reporting be-
cause, although the proceeds from the wager are $5,445
($1,500 + $4,000 — $55), the proceeds from the wager are
not at least 300 times as great as the amount wagered ($55
x 300 = $16,500).”"

Example 8: B makes two $1,000 bets in a single “show”
pool for the same jai alai game, one bet on Player X to
show and one bet on Player Y to show (a show bet is a
winning bet if the player comes in first, second, or third
in a single game). The bets are placed at the same time
at the same cashier window, and B receives a single tick-
et showing both bets. Player X places second in the game,
and Player Y does not place first, second, or third in the
game. B wins $8,000 from his bet on Player X. Because
winning on both bets does not depend on the occurrence of
the same event, the bets are not identical bets under Reg.
§31.3402(q)-1(c)(1)(iii)(A). However, pursuant to the rule
in Reg. §31.3402(q)-1(c)(1)(ii), the amount of the wager is
the aggregate amount of both wagers ($2,000) because the
bets were placed in a single parimutuel pool and reflect-
ed on a single ticket. The payment is not subject to with-
holding or reporting because although the proceeds from
the wager are $6,000 ($8,000 — $2,000), the proceeds from
the wager are not at least 300 times as great as the amount
wagered ($2,000 x 300 = $600,000).*

Form W-2G also contains boxes that may be used to report
state and local income tax withheld on a payment of gambling
winnings. The IRS does not require that these boxes be used
and will not process any information reported in these boxes.””

F. Acquisitions of Control and Changes in Capital
Structure

1. Transactions Subject to Reporting

a. In General

A corporation that is required to file Form 8806, Informa-
tion Return for Acquisition of Control or Substantial Change in
Capital Structure, must also file Forms 1099-CAP, Changes in
Corporate Control and Capital Structure, for each shareholder
who receives cash, stock, or other property pursuant to the ac-
quisition of control or the substantial change in capital structure

¥1Reg. §31.3402(q)-1(f), Ex. 10.
¥2Reg. §31.3402(q)-1(f), Ex. 11.
83 See Instructions for Forms W-2G and 5754.
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of the corporation.*” Reporting is not required if the recipient is
an exempt payee.*”

b. Acquisition of Control

An acquisition of control of a corporation (first corpora-
tion) occurs if, in a transaction or series of related transactions
before an acquisition of stock of the first corporation (direct-
ly or indirectly) by a second corporation: (1) the second corpo-
ration does not have control of the first corporation; (2) after
the acquisition, the second corporation has control of the first
corporation; (3) the fair market value of the stock acquired in
the transaction and in any related transactions as of the date
or dates on which such stock was acquired is $100 million or
more; (4) the shareholders of the first corporation receive stock
or other property pursuant to the acquisition; and (5) the first
corporation or any shareholder of the first corporation is re-
quired to recognize gain (if any) under §367(a) and the regula-
tions, as a result of the transaction.

Control is defined as the ownership of stock possessing at
least 50% of the total combined voting power of all classes of
stock entitled to vote, or at least 50% of the total value of shares
of all classes of stock.*

c. Substantial Change in Capital Structure of a
Corporation

A corporation has a substantial change in capital structure
if it has a change in capital structure and the amount of cash
and the fair market value of any property (including stock) pro-
vided to the shareholders of such corporation pursuant to the
change in capital structure, as of the date or dates on which the
cash or other property is provided, is $100 million or more.*’

In general, a corporation has a change in capital structure
if the corporation in a transaction or series of transactions
merges, consolidates, or combines with another corporation or
transfers all or substantially all of its assets to one or more cor-
porations, transfers all or part of the assets to another corpora-
tion in a Title 11 bankruptcy or similar case and, in pursuance
of the plan, distributes stock or securities of that corporation,
or changes its identity, form, or place of organization, and the
corporation or any shareholder is required to recognize gain (if
any) under §367(a) and the regulations, as a result of the trans-
action.””

d. Examples

For purposes of the examples below, assume the transac-
tion is not reported under §6042, §6043(a), or §6045, unless
otherwise specified, and assume that the fair market value of
the consideration provided to the shareholders exceeds $100
million.

Example 1: The shareholders of X, a domestic corporation
and parent of an affiliated group, exchange their X stock
for stock in Y, a foreign corporation, pursuant to §351 and

¥4Reg. §1.6043-4(b)(1).
¥ Reg. §1.6043-4(b)(5).
¥ Reg. §1.6043-4(c)(2).
¥7Reg. §1.6043-4(d)(1).
¥ Reg. §1.6043-4(d)(2).
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§354. After the transaction, Y owns all the outstanding X
stock. Assume that, under §367(a) and the regulations, the
X shareholders must recognize gain (if any) on the ex-
change of their stock. Because the transaction results in
an acquisition of control of X, X must file Form 8806 re-
porting the transaction. X must also file a Form 1099-CAP
with respect to each shareholder who is not an exempt re-
cipient showing the fair market value of the Y stock re-
ceived by that shareholder, and X must furnish a copy of
the Form 1099-CAP to that shareholder. If X elects on the
Form 8806 to permit the IRS to publish information re-
garding the transaction, X is not required to file or fur-
nish Forms 1099-CAP with respect to shareholders that
are clearing organizations.

Example 2: The facts are the same as in Example 1, except
X hires a transfer agent to effectuate the exchange. The
transfer agent is treated as a broker under §6045 and is re-
quired to report the fair market value of the Y stock re-
ceived by X’s shareholders under Reg. §1.6045-3. Under
Reg. §1.6043-4(b)(6), X is not required to file information
returns with respect to a shareholder of record, unless X
knows or has reason to know that the transfer agent does
not satisfy its information reporting obligation under Reg.
§1.6045-3 with respect to that shareholder. Thus, if the
transfer agent satisfies its information reporting require-
ments under Reg. §1.6045-3 with respect to Shareholder
B, an individual who receives X stock, X is not required
to file a Form 1099-CAP with respect to B. Conversely, if
the transfer agent does not have an information reporting
obligation under Reg. §1.6045-3 with respect to one of X’s
shareholders of record (for example, a clearing organiza-
tion that is an exempt recipient under Reg. §1.6045-3(b)
(2)), or if X knows or has reason to know that the transfer
agent has not satisfied its information reporting require-
ment with respect to a shareholder, then X must provide a
Form 1099-CAP to that shareholder.

2. Who Must File Form 1099-CAP

A domestic corporation that is required to file Form 8806
must also file Forms 1099-CAP with the IRS and furnish recip-
ient statements to nonexempt shareholders who receive cash,
stock, or other property as a result of the acquisition of control
or substantial change in capital structure of the corporation.*”
However, if the corporation can reasonably determine that the
exchange of stock does not result in a recognized gain for the
shareholder, then no reporting is required.”” In addition, report-
ing is not required if the transaction involves the acquisition
of control within an affiliated group or involves stock valued
at less than $100 million,”" the corporation makes the consent
election on Form 8806,” the transaction is properly reported
under §6043(a),”” or information returns are filed under $6042

#9Reg. §1.6043-4(b)(1). See also Instructions for Form 1099-CAP.
" Reg. §1.6043-4(b)(5)(i).

' Reg. §1.6043-4(c)(1)(iii).

“2Reg. §1.6043-4(a)(2).

" Reg. §1.6043-4(b)(6).
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(Forms 1099-DIV) or §6045 (Forms 1099-B) to appropriately
report the transaction.”

3. Exempt Recipients

A corporation is not required to file returns for exempt
recipients that are defined to include any shareholder who re-
ceives stock in an exchange that is not subject to gain recogni-
tion under §367(a) and the regulations thereunder, or any share-
holder for whom the total amount of cash and the fair market
value of stock and other property does not exceed $1,000. A
shareholder is also considered to be an exempt recipient if it
has provided the corporation with a properly completed exemp-
tion certification, i.e., Form W-9, or they are described as be-
ing exempt in Reg. §1.6049-4(c)(1)(ii). A shareholder that is a
foreign beneficial owner of the corporation may be deemed to
be exempt if it provides the payor with a valid Form W-8BEN
or other documentation upon which the corporation may rely
to treat the shareholder as a foreign payee. The corporation is
also not required to file a return if, on January 31 of the year
following the calendar year in which the shareholder receives
cash, stock, or other property, the corporation was unaware that
the shareholder had received such cash, stock, or other property
in a transaction or series of related transactions that would have
resulted in an acquisition of control or a substantial change in
capital structure within the meaning of §6043."

4. Form 8806

A corporation must file Form 8806, Information Return
for Acquisition of Control or Substantial Change in Capital
Structure, to report an acquisition of control or a substantial
change in the capital structure of a domestic corporation that
occurred after December 4, 2005. The reporting corporation or
any shareholder is required to recognize gain (if any) under
§367(a) and the regulations thereunder as a result of the trans-
action. If the reporting corporation transfers all or substantially
all of its assets to an acquiring corporation in a transaction that
constitutes a substantial change in the capital structure of the
reporting corporation and the reporting corporation does not
file Form 8806, the acquiring corporation must file Form 8806.
If neither corporation files Form 8806, both corporations are
jointly and severally liable for any applicable penalties.”™

Corporations may not be required to file Form 8806 if the
transactions were properly reported under §6043(a) for corpo-
rate liquidations or dissolutions, or if the reporting corporation
reasonably determines that all of its shareholders who receive
cash, stock, or other property related to the acquisition of con-
trol or substantial change in capital structure are exempt recipi-
ents under Reg. §1.6043-4(b)(5).””

Form 8806 includes a consent election that allows a cor-
poration to consent to the publication of pertinent information
relative to the transaction(s) on an IRS website or IRS publi-

" Reg. §1.6043-4(b)(5). See also Instructions for Form 1099-CAP.
“SReg. §1.6043-4(b)(5).

"Reg. §1.6043-4(a)(1). See also Instructions for Form 8806.
"TReg. §1.6043-4(a)(4), §1.6043-4(a)(5).
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cation in lieu of issuing Forms 1099-CAP to clearing organi-
zations.””® Moreover, this information must be made available
to brokers to satisfy their reporting requirements. Any broker’”
that holds shares on behalf of a customer in a corporation that
the broker knows or has reason to know based on readily avail-
able information has engaged in a transaction described in Reg.
§1.6043-4(c) (acquisition of control) or Reg. §1.6043-4(d) (on
substantial change in capital structure) must file a return of
information with respect to a nonexempt customer.”’ Readily
available information may include information from a clearing
organization or information published by the IRS.

Form 8806 must be filed on or before the 45th day follow-
ing the acquisition of control or substantial change in capital
structure of the corporation, or, if earlier, on or before January
5th of the year following the calendar year in which the acqui-
sition of control or substantial change in capital structure oc-

curs.”"

5. Clearing Organizations

A clearing organization, such as the Depository Trust
Company (DTC), is not an exempt recipient, meaning that the
corporation required to report must issue Forms 1099-CAP to
the clearing organization with respect to shares they hold on
behalf of shareholders. DTC or any other clearing organization
that is a middleman or nominee for other shareholders must, in
turn, issue Forms 1099-CAP to the final recipients. The corpo-
ration is not required to issue Forms 1099-CAP to a clearing or-
ganization if the corporation makes a consent election on Form
8806 as described above. Forms 1099-CAP must be furnished
to the clearing organization by January Sth of the year follow-
ing the calendar year in which the transaction occurred.”””

6. Information Required on Form 1099-CAP

Forms must include the name, address, telephone number
and TIN of the reporting corporation; the name, address and
TIN of the shareholder; the number and class of shares in the
reporting corporation exchanged by the shareholder; and the
aggregate amount of cash and the fair market value of any stock
or other property provided to the shareholder in exchange for
their stock.”” Forms 1099-CAP must be furnished to sharehold-
ers by January 31st of the year following the calendar year in
which the transaction occurred, and must be remitted to the IRS
by February 28th (or March 31st if filed electronically).”"*

The most current version of Form 1099-CAP and Instruc-
tions can be found on the IRS website.

“%Reg. §1.6043-4(a)(2).

*®Reg. §1.6045-1(a)(1).

“Reg. §1.6045-3(a).

“'Reg. §1.6043-4(a)(3).

“PReg. §1.6043-4(a)(3).

“PReg. §1.6043-4(b)(3). Except on copies provided to the IRS, a truncated
taxpayer identification number may be used on Form 1099-CAP. Reg.
§1.6043-4(b)(4).

“Reg. §1.6043-4(b)(2), §1.6043-4(b)(4).
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IV. Special Tax Reporting Issues

A. Reporting for Regulated Investment Companies (RICs)

1. In General

A domestic corporation registered under the Investment
Company Act of 1940 (ICA) either as a management company
or unit investment trust, or one that has elected to be treated
as a business development company may qualify for favorable
tax treatment as a regulated investment company (RIC)."’ RICs
are most often referred to as “mutual funds,” a term also used
in connection with other investment vehicles that are not RICs,
such as unit investment trusts in grantor trust format and limit-
ed partnerships.”" Dividends paid to shareholders of a RIC may
be deducted by the RIC in computing its taxable income, there-
by avoiding taxation at the corporate level.”"” Moreover, the
character of certain types of income earned by a RIC may be
passed through to its shareholders on the distribution of those
items.”"

A business trust electing RIC status may be treated as a
corporation for tax purposes even though the entity is not struc-
tured as a stock company.””” As a corporation, a RIC’s distrib-
ution of money or property, other than amounts distributed in
liquidation or redemption of shares or amounts designated as
special dividends, are generally taxable as ordinary dividends
to the extent of the RIC’s earnings and profits as defined un-
der §316. Thus, a RIC may pay dividends even though the RIC
may invest in bonds or equities and may earn interest, divi-
dends, or short-term capital gains by selling its investments.”

Because the dividends paid by RICs fall under the defin-
ition of §316 dividends, the general reporting rules per §6042
are applicable to the issuance of Form 1099-DIV including
those requirements for reporting returns of capital.”' For a dis-
cussion of reporting dividends paid by a RIC, see II.C., above.

Gross proceeds from sales and redemptions of RIC shares
are subject to §6045 reporting on Form 1099-B unless they are
within the express regulatory exception of sales at issue price
of interests in certain RICs.””

The following discussion describes the special tax rules
and unique reporting requirements specific to transactions of a
RIC.

2. Dividends

In general, dividends are reported on Form 1099-DIV in
the year actually paid.”” Dividends paid by a RIC are usually

°13§851(a). Certain types of common trust funds and business development

companies may also qualify for RIC status. See §851(a)(1)(B), §851(a)(2).

*!“Discussions in this section apply only to entities satisfying the qualifi-
cations under §851-§855 and in certain cases to “real estate investment trusts”
(REITs), which are taxed on similar principles.

*7$852(b)(2)(D).

! See §852(b)(3) for “capital gain dividends” and §852(b)(5) for “exempt-
interest dividends.”

1°§851(a), §851(b).

28301, §316.

%21§301(c)(2), §6042(b)(1).

"2 Reg. §1.6045-1(c)(3)(vi).

2 §6042(a).
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taxed to shareholders in the year the shareholders receive them,
i.e., generally when paid.”**

However, if a RIC or a real estate investment trust (REIT)
declares a dividend in October, November, or December
payable to shareholders of record on a specified date in such a
month, the dividends are treated as paid by the RIC or REIT
and received by the recipients on December 31 of such year as
long as the dividends are actually paid by the RIC or REIT by
the end of January of the following year. The dividends are re-
portable on Form 1099-DIV for the year preceding the January
they are actually paid.”

If a dividend paid in January is subject to backup with-
holding, taxes must be withheld when the dividend is actually
paid. Therefore, taxes would be withheld in January, deposited
when appropriate, and generally reflected on Form 945, Annual
Return of Withheld Federal Income Tax, for the year in which
taxes were withheld. However, since the dividend is reportable
on Form 1099-DIV in the prior year, the related backup with-
holding is also reportable on the prior year Form 1099-DIV.”*

3. Dividend Reinvestment Plans

RICs usually allow shareholders to automatically reinvest
dividends to purchase additional shares in the fund or give their
shareholders the option of receiving all or part of their div-
idends in cash or new shares. Reinvested dividends paid in
cash to an agent who acquires new shares in the open market
are considered to be constructively received by the shareholder
and, thus, subject to reporting on Form 1099-DIV for the year
in which the dividends are credited to the shareholder. The
amount reportable is the amount of dividends that would have
been paid if not made subject to the reinvestment plan.””’

Unless the payments are considered to be exempt-interest
dividends, distributions under these plans are generally consid-
ered taxable optional stock dividends under §305(b)(1), even
though a RIC may transfer the cash representing the dividend
to an agent who then acquires the stock from the RIC. Taxable
optional stock dividends are reportable on Form 1099-DIV in
the year the stock is received. The reportable amount equals the
fair market value of the stock on the distribution date.”

If deferred sales charges are paid by deductions from divi-
dends, the sales charges may not be used to offset the amounts
required to be reported on Form 1099-DIV. Instead, those
charges are to be added to the basis of shares purchased as the
charges are paid. The full amounts of dividends, not reduced by
load charges, are to be reported on Forms 1099.*

4. Capital Gains Dividends

A RIC that has long-term capital gains may designate part
of its dividend as a capital gain distribution or capital gain div-
idend. A capital gain dividend is defined by §852(b)(3)(C) as
a dividend so designated by the RIC in a written notice mailed
to its shareholders not later than 60 days after the close of the

24§855(b); Reg. §1.852-4(a)(1).

9%8852(b)(7), §857(b)(9).

“Reg. §31.3406(b)(2)-4. See also Instructions for Form 1099-DIV.

927Reg. §1.451-2(a). See also IRS Pub. 550, Investment Income and Ex-
penses.

9% Reg. §1.305-1(b). See also §301(b)(1); Reg. §1.6042-3(a).

2 §852(H(2)(A).
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RIC’s taxable year. If the capital gain dividend is greater than
the RIC’s net capital gain for its taxable year (the excess of the
net long-term capital gain over the net short-term capital loss),
the capital gain dividend may be only that portion of the dis-
tribution that the net capital gain amount bears to the amount
so designated. For this purpose, the net capital gain is comput-
ed without regard to net capital losses or net long-term capital
losses after October 31st of the RIC’s taxable year.”™

Capital gain dividends are treated as long-term capital gain
in the hands of the shareholder regardless of the amount of time
the stock has been held in the fund.””' These dividends are re-
portable as capital gain distributions on Form 1099-DIV as to-
tal capital gain distributions.”” Any short-term gains are taxed
as ordinary dividends in the hands of the shareholder to the ex-
tent of the RIC’s earnings and profits. These gains are reported
on Form 1099-DIV as total ordinary dividends and may also be
reported as qualified dividends.”

5. Exempt Interest Dividends

A RIC that meets certain conditions may invest in tax ex-
empt obligations, such as municipal bonds, that earn tax-ex-
empt interest under §103. The RIC may in turn, pass through
the tax-exempt character of net income from these investments
to shareholders.” A RIC that is qualified to pay exempt-interest
dividends may so designate the dividend in a written notice to
shareholders not later than 60 days after the close of the RIC’s
taxable year.” A RIC is restricted from designating amounts
that are in excess of the RIC’s net income from tax-exempt
obligations as exempt interest dividends.”

Tax-exempt interest dividends are reportable on Form
1099-DIV as exempt-interest dividends.”” The reporting of this
information does not convert the payments from being tax ex-
empt to taxable income to the recipient. However, these pay-
ments must be taken into consideration as a “tax preference
item” in the calculation of the alternative minimum tax.”* In ad-
dition, certain tax-exempt interest dividends included in Form
1099-DIV must also be reported separately to reflect tax-ex-

3 See §857(b)(3)(B) for a similar rule for capital gain dividends paid by
REITs. Special rules apply to deficiency dividends from RICs and REITs. In
addition to this notification, RICs must notify shareholders not later than 60
days after the close of their taxable years for any distributions that may be tak-
en into account as dividends for purposes of the §243 corporate dividends-re-
ceived deduction. See also §852(b)(2).

%318852(b)(3)(B); Reg. §1.852-4(b)(1). See §857(b)(3)(B) for REIT capital
gain dividends retaining long-term capital gain treatment in the hands of share-
holders.

32 See Instructions for Form 1099-DIV and IRS Pub. 550, Investment In-
come and Expenses.

#3§852(b)(2)(A). See Notice 2004-39, modified by Notice 2015-41, that
describes how the reduction in rates made by the 2003 Jobs and Growth Tax
Relief Reconciliation Act (JGTRRA), Pub. L. No. 108-27, and the JGTRRA
transition rule (for taxable years that include May 6, 2003), apply to capital gain
dividends of RICs and REITs.

4 §852(b)(5).

72 §852(b)(5)(A).

70§852(b)(5)(A).

" Beginning January 1, 2006, payments of tax-exempt interest are re-
portable on Form 1099-INT as required by changes to §6049(b)(2) (relating to
exceptions) that was amended by the 2005 Tax Increase Prevention and Recon-
ciliation Act (TIPRA), Pub. L. No. 109-222. Effective tax year 2012, payments
of tax-exempt interest are reportable on Form 1099-DIV.

938 See Instructions for Form 6251, Alternative Minimum Tax — Individu-
als.
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empt interest dividends paid by a RIC on specified private ac-
tivity bonds issued after August 7, 1986, to the extent the div-
idends are attributable to interest on the bonds received by the
RIC less an allocable share of the expenses.””

6. Redemptions and Liquidations of RIC Shares

The redemption provisions of §302 apply when a RIC
reacquires its shares in the fund or the company from the share-
holder for money or other property. Redemptions under §302
include the receipt of distributions from periodic cash with-
drawal plans to the extent that the distributions reflect a dispo-
sition of a portion of the shares to the shareholder’s account.”®
Redemptions are deemed to be sales of securities reportable
on Form 1099-B, Proceeds From Broker and Barter Exchange
Transactions, unless the transaction is considered to be a sale of
an interest in a RIC that can hold itself out as a money market
fund under Rule 2a-7 under the 1940 Investment Company Act
(ICA) and computes its current price per share for purposes of
distributions, redemptions, and purchases so as to stabilize the
price per share at a constant amount that approximates its issue
price or the price at which it was originally sold to the public.
For example, a money market fund may set par value per share
at one dollar ($1.00).”*'

Liquidating distributions made by a RIC to its sharehold-
ers are subject to the same reporting requirements as liquidating
distributions made by regular corporations to their sharehold-
ers.

7. Forms 2438 and 2439

A RIC is allowed to retain net capital gains and designate
them on a pro rata basis as taxable long-term capital gains to
shareholders of record on the last day of the RIC’s taxable year.
Shareholders should then, in turn, include their share of these
gains in their tax returns. Federal tax on these gains is paid by
the RIC, and shareholders are then given a credit for the taxes.
The tax credits are treated as advance payments of the share-
holders’ federal income taxes, similar to backup withholding or
wage withholding.” Shareholders also may increase their tax
basis in shares held in the fund by their allocable portion of the
after-tax gain retained by the fund.””

A RIC that elects to retain capital gains must file Form
2438, Undistributed Capital Gains Tax Return, specifying the
total undistributed capital gains, including the related tax to
which the election applies. The return must be filed and the tax
paid before the 30th day after the close of the RIC’s tax year.’*

A RIC that elects to retain its long-term capital gains is
also required to issue Form 2439, Notice to Shareholder of
Undistributed Long-Term Capital Gains, to each shareholder
reflecting its amount of undistributed long-term capital gains
and the amount of tax paid by the RIC or REIT. Form 2439

9¥8$852(b)(5)(B). See Instructions for Form 1099-DIV.

2408302(a).

“IReg. §1.6045-1(a)(9), §$1.6045-1(c)(3)(vi).

2§852(b)(3)(D); Reg. §1.852-9(c)(2).

8 See §852(b)(3)(D)(iii) for rules on the calculation of this tax basis ad-
Jjustment.

944Reg. §1.852-9(a); Instructions for Form 2438.
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must be furnished to stockholders by the 60th day after the
close of the fund’s tax year.””

Form 2439 is issued with four copies. Copy “A” for all
shareholders must be attached to the fund’s Form 1120-RIC,
U.S. Income Tax Return for Regulated Investment Companies,
or Form 1120-REIT, Income Tax Return for Real Estate Invest-
ment Trusts, along with a copy of Form 2438. Copies “B” and
“C” of Form 2439 are furnished to each shareholder. Copy “B”
must be attached to the shareholder’s tax return on which the
tax credit is claimed and Copy “C” is for the shareholder’s per-
sonal records. Copy “D” is for the RIC or REIT that issued the
forms.™*

If a RIC or REIT furnishes Form 2439 (Copy “B”) to a
nominee representing the actual owners, for example, broker-
age firms retaining shares for clients, then the nominee should,
in turn, complete Copies A, B, C, and D of another Form
2439 for each actual owner, specifying his or her share of the
amounts allocated to the nominee. The forms prepared by the
nominee should specify the nominee’s name, address and tax
identification number (TIN), along with the name and address
of the RIC. The nominee should write “Nominee” in the upper
right corner of the Copy “B” it received from the RIC or RE-
IT and attach it to the Copy “A” that the nominee completed.”’
The nominee should file the Copy “B” it received from the RIC
or REIT, along with Copy “A,” with the IRS Service Center
where the nominee files its income tax return. Copies “B” and
“C” of the Forms 2439 should be provided to the actual owners
within 90 days after the close of the RIC’s tax year.”** A nomi-
nee has 90 days after the close of the RIC’s or REIT’s tax year
to complete these steps. Copy D is to be maintained by the RIC
or REIT.””

8. Information Reporting Requirements for Certain RIC
Expenses

a. Investment Expenses

Under §67(c), the IRS had the authority to prescribe reg-
ulations that require individual shareholders in a non-publicly-
offered RIC to include in taxable income their pro rata share of
the RIC’s investment expenses.” This rule prohibits the pass-
through of an indirect deduction of these RIC expenses to its
shareholders.”' Note that individual taxpayers may not deduct
investment expenses, which are subject to the disallowance of
miscellaneous itemized deductions.”

*58852(b)(3)(D)(i); Reg. §1.852-9; Instructions for Forms 2438 and 2439.

¢ See Instructions for Form 2439.

*TReg. §1.852-9(b)(2); Instructions for Form 2439.

*$Reg. §1.852-9(b)(1); Instructions for Forms 2438 and 2439. A nominee
acting as a custodian of a unit investment trust described under §851(f)(1) has
70 days (instead of 90 days) to provide Forms 2439 to actual owners. Nominees
who are residents of foreign countries have 150 days. Instructions for Form
2439.

*Reg. §1.852-9(b)(2); Instructions for Form 2439.

*'Reg. §1.67-2T(a)(5).

o1 §67(c). See IRS Pub. 550, Investment Income and Expenses, for a fur-
ther discussion of investment expense limitations related to mutual fund invest-
ments.

*?Beginning after 2017, miscellaneous itemized deductions are disal-
lowed. §67(h), added by the One Big Beautiful Bill Act (OBBBA), Pub. L. No.
119-21, §70110.
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The instructions to Form 1099-DIV require the reporting
of the recipient’s pro rata share of certain amounts deductible
by a non-publicly-offered RIC in computing its taxable income.
The amount reportable as Investment Expenses, is the amount
includible in the recipient’s gross income under §67(c) and
must also be included in Total Ordinary Dividends. These ex-
penses are not included in Qualified Dividends.””

Section 67(c) expressly does not apply to publicly offered
RICs. A publicly offered RIC reports gross dividends on Form
1099-DIV and shareholders may include only the net amount
of dividends paid in taxable income. This is the amount of divi-
dends actually received not increased by the investor’s share of
the fund’s investment expenses.”™

b. Foreign Taxes Paid

A RIC may invest in foreign securities that pay income
subject to taxes withheld at the source and paid to a foreign
country or U.S. possession. If the total asset value of a RIC at
the end of the tax year is more than 50% from stock or securi-
ties of foreign corporations, the RIC may elect to pass the ben-
efit of the RIC’s foreign taxes paid to its shareholders as either
a foreign tax credit or a deduction for foreign taxes paid.””

If a RIC makes this election, the shareholder will receive
credit for taxes paid that must be included in the shareholder’s
gross income in its proportionate share of the foreign taxes paid
by the RIC to a foreign country or U.S. possession. A share-
holder must treat its proportionate share of the taxes paid as
well as the related income inclusion as income derived from the
same source as would be recognized by the RIC if the RIC did
not make the pass-through election.”

Under this election, a RIC must provide written notice to
each shareholder not later than 60 days after the close of its
tax year, designating the shareholder’s portion of foreign tax-
es paid to each country or U.S. possession and the portion of
the total dividend that represents income derived from sources
within each country or U.S. possession.”” If a nominee is a re-
cipient of such notice from the RIC, the nominee must in turn
provide notices to shareholders unless the RIC agrees to pro-
vide the required information directly to shareholders.”

Information reporting on Form 1099-DIV is required for
creditable foreign tax withheld and paid (within the meaning of
§901) on dividends and other distributions on stock. The RIC
must report only the amount of tax it elects to pass through to
the stockholder as total foreign tax paid.”” In addition to the re-
quirement to file Forms 1099 with shareholders, a RIC mak-
ing an election under §853 also must file a statement of elec-
tion using Form 1118, Foreign Tax Credit — Corporations,
which is attached to the RIC’s federal tax return. The form
must include the total amount of taxable foreign-source income
received from sources within all foreign countries, as well as
the amount of taxable income received from each country and
possession of the United States, the total §901 foreign taxes

3 See Instructions for Form 1099-DIV.
867(c)(2).

38853 (a).

968853(b)(2).

*TReg. §1.853-3(a).

"$Reg. §1.853-3(b).

9 See Instructions for Form 1099-DIV.
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paid by the RIC, and the total taxes paid to each country.
The RIC also must provide the total taxes paid to which the
election does not apply by reason of any IRC provision other
than §853(b), including but not limited to §901(j), §901(k), or
§901(1). Form 1118 also must disclose the date, form, and con-
tents of the notice to shareholders, and the proportionate share
of creditable foreign taxes paid to each foreign country or pos-
session during the tax year as well as the foreign income re-
ceived from sources within each foreign country or possession
during the tax year attributable to one share of stock of the
RIC.®

B. Real Estate Mortgage Investment Conduits (REMICs)
and Other Collateralized Debt Obligations (CDOs)

1. In General

The 1986 Tax Reform Act created a new investment vehi-
cle called a real estate mortgage investment conduit (REMIC)
designed to hold commercial and residential mortgages in trust
and issue securities representing an undivided interest in these
mortgages. In general, a REMIC is an entity that holds a fixed
pool of mortgages secured by interests in real property. An en-
tity that elects REMIC status issues multiple classes of inter-
ests to investors classified as “regular interests” and a single
class of “residual interests.” For an entity to qualify for the
REMIC election, substantially all of its assets on the close of
the third month beginning after the REMIC’s “startup day,” or
the date the REMIC issues all of its regular and residual inter-
ests, and at all times thereafter, must consist of qualified mort-
gages, temporary cash flow investments of qualified mortgage
income, qualified reserve assets, and foreclosure property.”” An
election for an entity to be treated as a REMIC is irrevocable.”

Similar to partnership income, the income of a REMIC is
generally passed through as taxable income to the holders of
interests in the REMIC.” The REMIC may, however, be sub-
ject to tax on certain prohibited transactions, such as disposi-
tions of mortgage assets except by foreclosure, default, replace-
ment, bankruptcy or liquidation, receipt of income from assets
that are not qualified mortgages or permitted investments, and
compensation for services rendered by the REMIC.””

2. Form 8811

A REMIC must also file Form 8811, Information Return
for Real Estate Mortgage Investment Conduits (REMICs) and
Issuers of Collateralized Debt Obligations (CDOs). Upon filing
Form 8811, the instrument is included in IRS Pub. 938, Real
Estate Mortgage Investment Conduits (REMICs) Reporting In-
formation (And Other Collateralized Debt Obligations
(CDOs)),”* and listed representatives of the issuer must respond
to requests for related tax information from nominees, corpo-
rations, non-calendar year taxpayers, and §6049(d)(7)(B) en-
tities. The requesting person can locate the REMIC or issuer

*“Reg. §1.853-4. See T.D. 9357.

%1 $860D.

%628860D(a)(4), §860G(a)(5), §860G(a)(9).
"% Reg. §1.860D-1(d)(1).

%4 8860A(b). See Reg. §1.860F-4(a).

%65 $860F (a).

" Reg. §1.6049-7(e)(5).
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from whom information is needed and request the information
from the official or representative of the REMIC or issuer in
the manner specified in the publication. The publication will
specify either an address or an address and telephone number.
If IRS Pub. 938 provides only an address, the request must be
made in writing and mailed to the specified address. Further,
the request must specify the calendar quarters (e.g., all calendar
quarters in 1989) and the classes of REMIC regular interests or
collateralized debt obligations (CDOs) for which information is
needed.”” For CDOs, with the exception of the REMIC 95% as-
set test information, Forms 1099-INT or Forms 1099-OID must
be accompanied by the same supplemental information state-
ments, and provided to holders along with the Forms 1099 at
the same time, as required for REMIC regular interests.”*

3. Form 1066

For the first tax year, an entity wishing to elect REMIC
status must file Form 1066, U.S. Real Estate Mortgage Invest-
ment Conduit Income Tax Return, accompanied by a separate
statement disclosing:

(1) Information concerning the terms of the regular inter-
ests and the designated residual interest of the REMIC, or
a copy of the offering circular or prospectus containing
such information; or

(2) A description of the prepayment and reinvestment as-
sumptions made in accordance with §1272(a)(6) and its
regulations, including documentation supporting the selec-
tion of the prepayment assumption.””

For reporting purposes, a REMIC is required to file Form
1066 annually with the IRS. Form 1066 must be filed by the
15th day of the third month following the close of the taxable
year. If the return will be the entity’s final return, then Form
1066 is due by the 15th day of the third month following the
date the REMIC ceased to exist.”” The return filed for the
REMIC's first taxable year must include the REMIC’s employ-
er identification number (EIN), which must not be the same as
the identification number of any other entity; information con-
cerning the terms and conditions of the regular interests and the
residual interest of the REMIC, or a copy of the offering cir-
cular or prospectus containing such information; a description
of the prepayment and reinvestment assumptions that are made
pursuant to §1272(a)(6) and the regulations thereunder, includ-
ing a statement supporting the selection of the prepayment as-
sumption; the form of the electing qualified entity under State
law or, if an election is being made with respect to a segregat-
ed pool of assets within an entity, the form of the entity that
holds the segregated pool of assets; and any other information
required by the form.”" Returns filed for subsequent years must
include the amount of principal outstanding on each class of
regular interests as of the close of the taxable year, the amount
of daily accruals determined under §860E(c), and the informa-
tion specified in Reg. §1.860D-1(d)(2)(i), §1.860D-1(d)(2)(iv),

*TReg. §1.6049-7(e)(5).

"% Reg. §1.6049-7(f).

*“Instructions for Form 1066, U.S. Real Estate Mortgage Investment Con-
duit (REMIC) Income Tax Return.

“Instructions for Form 1066.

'Reg. §1.860D-1(d)(2).
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and §1.860D-1(d)(2)(v).””* Form 1066 must be accompanied by
Schedules Q, the quarterly notices that must be provided to
residual interest holders.””

The person authorized to sign the Form 1066 is dependent
upon the startup date of the REMIC. For a REMIC with a start-
up date after November 9, 1988, Form 1066 may be signed by
any person who could otherwise sign the return in the absence
of a REMIC election, such as an officer of a corporation or a
trustee of a trust. A REMIC formed before November 10, 1988,
may elect to follow this provision or, absent an election, Form
1066 must be signed by a residual interest holder or fiducia-
ry acting for the REMIC, who has furnished notice under Reg.
§301.6903-1(b).”™

In addition to filing Form 1066, a REMIC may be required
to file Forms 1099-A to report abandonments and acquisitions
through foreclosures,” Forms 1099-INT and 1099-OID to re-
port accrued income of regular interest holders,”® Forms
1099-MISC to report payments of rent, commissions, or other
fixed or determinable income,”” and Forms 1099-S to report
proceeds from real estate transactions.””® For reporting thresh-
olds, see Worksheet 2.

4. Records Retention

REMICs must keep sufficient records for as long as their
contents may be material in the administration of any Internal
Revenue law, including records concerning investments to
show that the REMIC is in compliance with §860A through
§860G during each taxable year.””

5. REMIC Regular Interest Holders

a. Regular Interest Holder Detined

A regular interest in a REMIC is any interest that is issued
on the startup day with fixed terms and which is designated as
a regular interest if it unconditionally entitles the holder to re-
ceive a specified principal amount and interest payments with
respect to such interest at or before maturity, which are payable
based on a fixed rate, or consist of a specified portion of the in-
terest payments on qualified mortgages that does not vary dur-
ing the period that the interest is outstanding.”™ Because regu-
lar interests are treated as debt instruments by their holders for
all purposes of the Code, earnings on regular interests may be
characterized as interest, possibly including original issue dis-
count (OID). Interest earnings must be based on a fixed rate
(with variable rates allowed only to the extent provided in the

"2 Reg. §1.860F-4(b)(2).

073 Reg. §1.860F-4(e). See also Instructions for Form 1066, at Schedule Q,
Quarterly Notice to Residual Interest Holder of REMIC Taxable Income or Net
Loss Allocation. Note that Schedule Q (Form 1066) is a separate tax form that
is not part of Form 1066.

7*Reg. §1.860F-4(c). See also Instructions for Form 1066.

958605017, $§860G(a)(8).

" Reg. §1.6049-7.

o Reg. §1.6041-1(a)(1), §1.6041-1(b)(2); see also Prop. Reg. §1.6041-1(a)
(1)(@), Prop. Reg. §1.6041-1(a)(3), REG-113229-25, 91 Fed. Reg. 20,500 (Apr.
17, 2026).

7886045(e); Reg. §1.6045-4.

P Reg. §1.860D-1(d)(3).

%% $860G(a)(1).
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regulations) and included in a holder’s income using an accrual
rather than a cash method of accounting.”

Regular interests may be issued with OID that must be cal-
culated for each accrual period based on the increase in the pre-
sent value of remaining payments on the instrument.” OID on
a REMIC regular interest generally equals the difference be-
tween the present values of remaining payments on the instru-
ment over the instrument’s adjusted basis at the beginning of
the accrual period.”® The present value of remaining payments
is determined on the basis of the instrument’s original yield to
maturity (compounded at the close of each accrual period), cal-
culated on the assumption that prepayments of the underlying
mortgages may occur and taking into account any prepayments
that occur before the close of the accrual period.™

Gain on the disposition of a regular interest is treated as
ordinary income to the extent the amount would have been in-
cluded in income if the yield to maturity on the regular interest
had been 110% of the applicable federal rate under §1274(d) at
the beginning of the holding period less the amount included in
income.””

b. Special Exempt Recipient Rules

Interest and OID paid to the holder of a REMIC regular
interest or collateralized debt obligation (CDO) that is deemed
to be an exempt recipient under §6049(d)(7)(B) is not subject
to reporting on Forms 1099. These entities include an organiza-
tion exempt from taxation under §501(a), an individual retire-
ment account (IRA), the United States, a state, the District of
Columbia, a possession of the United States, or a political sub-
division or a wholly owned agency or instrumentality of any
of the foregoing government entities, a foreign government,
a political subdivision, or an international organization, a for-
eign central bank of issue or the Bank for International Set-
tlements, and certain charitable trusts under §4947(a)(1). For
calendar quarters and calendar years after 1988, exempt re-
cipients also include corporations; securities and commodities
dealers; real estate investment trusts (REITs); regulated invest-
ment companies (RICs); common trust funds under §584(a);
charitable remainder trusts under §664(c); persons that hold
the REMIC regular interest or CDO as middlemen (as defined
in Reg. §1.6049-4(f)(4)); financial institutions such as mutual
savings banks, savings and loan associations, building and loan
associations, cooperative banks, homestead associations, credit
unions, industrial loan associations or banks, or other similar
organizations; and other REMICs.”*

In lieu of Forms 1099 reporting, brokers and middlemen
holding REMIC regular interests as nominees for corporations,
non-calendar year taxpayers, securities and commodities deal-
ers, REITs, RICs, common trust funds, financial institutions,
and charitable remainder trusts may request certain information
on their REMIC regular interest holdings.””’ Such requests from

*1§860B(b), §860G(a)(1).

%28860B(d), §1272(a)(6)(C)().

% §1272(a)(6).

#481272(a)(6)(B).

3 8860B(c).

" Reg. §1.6049-7(c).

o87 Reg. §1.6049-7(e)(4). With the exception of brokers and middlemen act-
ing as nominees, these entities hold their interests directly with the REMIC.
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interest holders should be made in writing or by telephone us-
ing information found in IRS Pub. 938, Real Estate Mortgage
Investment Conduits (REMICs) Reporting Information, which
is a compilation of contact information for REMICs including
names of representatives or issuers, addresses, and telephone
numbers.”® A REMIC must respond to a request from an inter-
est holder on or before the later of the 45th day after receipt of
the request, the 45th day after the close of the calendar quar-
ter for which the information was requested, or, if the request is
made for the last calendar quarter in a year, no later than March
15 of the year following the calendar quarter for which the in-
formation was requested.” A representative of the REMIC may
respond via telephone, written statements, printed publications,
or any method agreed to by the parties.””” Responses must be
made by the later of 30 days after the close of the calendar quar-
ter for which the information was requested or two weeks after
receipt of the request.”

c. Form 1099-INT, Form 1099-OID, and Special
Supplement

Interest totaling $10 or more that accrues to a REMIC reg-
ular interest during the calendar year is reportable on Form
1099-INT by any broker or middleman who holds any REMIC
regular interest as a nominee for owners not otherwise exempt
from this reporting requirement.”” Form 1099-INT must in-
clude the name, address, and taxpayer identification number
(TIN) of the record holder; the CUSIP number; account num-
ber, serial number, or other identifying number or information
of each REMIC regular interest or collateralized debt obliga-
tion with respect to which a return is being made; the aggre-
gate amount of interest paid or deemed paid to the record hold-
er for the period during the calendar year for which the return is
made; the name, address, and TIN of the person required to file
this return; and any other information required by the form.””

For REMIC regular interests issued with OID, the report-
ing requirements for Form 1099-OID mimic those for Form
1099-INT for interests issued without OID. Form 1099-OID in-
cludes accrued interest that is considered to be “qualified pe-
riodic interest” for purposes of §1273(a)(2) and is reported as
part of “other periodic interest.” Stated interest to be paid on the
instrument (i.e., the coupon rate) may not always be considered
“qualified periodic interest,” in which case it becomes part of
the OID calculation resulting in the amount reportable as OID
on Form 1099-OID.” For purposes of determining whether
a REMIC regular interest is issued with OID and identifying
the related amount, a broker or middleman may not rely on
IRS Pub. 1212, Guide to Original Issue Discount (OID) Instru-
ments. Information specific to REMICs must be obtained di-
rectly from the issuer, using IRS Pub. 938, Real Estate Mort-
gage Investment Conduit (REMICs) Information Reporting.

Forms 1099-INT and 1099-OID must be filed with the IRS
after September 30 of the year paid but no later than February

" Reg. §1.6049-7(e)(5).

" Reg. §1.6049-7(H)(7)(ii).

*Reg. §1.6049-7(e)(3)(i).

*'Reg. §1.6049-7(e)(3)(ii).

92 See Instructions for Forms 1099-INT and 1099-OID.
" Reg. §1.6049-7(b)(2)(iii)(A).

" Reg. §1.6049-7(b)(2)(iii)(B).
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28, or April 1, if filing electronically, of the following year.””
The general provisions for filing extension requests apply,’ as
well as other basic §6049 reporting rules discussed at V., be-
low.

For each Form 1099-INT and 1099-OID that is required
to be filed, a statement must also be furnished by the REMIC
to the holder named on the Form 1099.”” The statement must
contain all the information required to be included on Forms
1099-INT and 1099-OID, including a legend shown on Copy B
of the official form, and an indication that this information is
being furnished to the IRS.

The statement for the calendar year must also show infor-
mation necessary to compute the accrual of market discount.
This calculation may differ depending on whether the instru-
ment was issued with OID. For an instrument issued without
OID, for calendar years after 1989, this requirement is satisfied
by furnishing to the holder for each accrual period during the
year a fraction, the numerator of which equals the interest, other
than OID, allocable to the accrual period. The denominator of
the fraction equals the interest, other than OID, allocable to the
accrual period plus the remaining interest, other than OID, as
of the end of that accrual period. The REMIC or issuer must be
consistent in the method used to calculate the fraction.” In the
case of de minimis OID, the REMIC or issuer may choose to
calculate the discount in the same manner as if the instrument
had been issued after 1989 with OID.””

If the instrument was issued with OID, the discount for
calendar years after 1989 is calculated using a fraction, the nu-
merator of which equals the OID allocable to that accrual pe-
riod and the denominator of which equals the OID allocable to
that accrual period plus the remaining OID as of the end of that
accrual period. Moreover, any events that have occurred prior
to the close of the accrual period and the prepayment assump-
tion that was determined as of the startup day of the REMIC or
the issue date of the collateralized debt obligation (CDO) are to
be taken into consideration in the calculation of the discount.'™”

The supplemental statements must also disclose the per-
centage of REMIC assets that are qualifying real property loans
under §593; the percentage of REMIC assets that are owned by
domestic building and loan associations, domestic savings and
loan associations, or Federal savings and loan associations;'™"
and the percentage of REMIC assets that are real estate assets
associated with REITs.'"” If real estate assets as a percentage of
total REMIC assets are not 95% or greater, then additional re-
porting requirements apply.'*”

**See IRS website for online fillable forms for Form 1099-OID. Reg.
§1.6049-7(b)(2)(iv).

996Reg. §1.6081-1; General Instructions for Certain Information Returns
(Forms 1096, 1097, 1098, 1099, 3921, 3922, 5498, and W-2G).

“TReg. §1.6049-7(f)(1).

9% Reg. §1.6049-7(f)(2), effective for calendar years after December 31,
1991.

*Reg. §1.6049-7(f)(2)(ii)(K).

10 Reg. §1.6049-7(f)(2)(ii)(K).

101$7701(a)(19).

1002 6856(c)(5)(B). In this context, the term “real estate assets” means real
property (including interests in real property and interests in mortgages on real
property) and shares (or transferable certificates of beneficial interest) in other
real estate investment trusts which meet the requirements of this section.

' Reg. §1.6049-7(f)(3). See also §856(c)(5)(B).
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A statement must also include a holder’s allocable share of
§67(a) investment expenses related to their single class REMIC
regular interests,'” that is, interests in those entities that would
be classified as trusts had they not elected REMIC status.'™”
Those amounts must also be included as part of reportable in-
terest on Form 1099-INT for REMIC regular interests issued
without OID or as part of “other periodic interest” on Form
1099-0OID for REMIC regular interests issued with OID.'**

The statement must be furnished to holders after April 30
of that year and on or before March 15 of the following year,
but not before the final interest payment (if any) for the cal-
endar year.'"” To meet the statement requirement, the payor or
filer must furnish a copy of Form 1099-INT or 1099-OID and
separate statements containing the additional information to the
REMIC or FASIT regular interest holder or CDO holder. These
requirements may be satisfied either by providing a copy of the
Form 1099 plus a separate statement containing the supplemen-
tal information, or a substitute statement containing all the re-
quired disclosures that complies with current IRS procedures
for providing Form 1099 recipient statements.'**

Gross proceeds from sales and other dispositions of
REMIC regular interests are treated as debt obligations for all
purposes of the Code and fall within the definition of “secu-
rities” under Reg. §1.6045-1(a)(3).""” Thus, these transactions
must be reported on Form 1099-B even though §860B(c) may
require a portion of the gain on the disposition to be treated as
ordinary income.

For further discussion of Form 1099-B reporting require-
ments, see III.D., above.

d. Foreign REMIC Holders

In general, a foreign holder of a registered REMIC regular
interest should be eligible to claim exemption from both §6049
reporting/withholding and §1441 and §1442 reporting/with-
holding by providing the payor with a properly executed Form
W-8. Certain REMIC holders, including a foreign corporation,
a foreign government, a political subdivision thereof, an inter-
national organization, a foreign central bank of issue (as de-
fined in Reg. §1.895-1(b)(1)), and the Bank for International
Settlements, are deemed to be exempt from the reporting re-
quirements under §6049(a)."""’

6. Other Collateralized Debt Obligations (CDOs)

Collateralized debt obligations (CDOs) are subject to the
same reporting requirements, exempt recipient definitions, and
provisions for requests of information from nominees or issuers
as those for REMIC regular interests.”"' Qualified periodic in-
terest (on OID instruments) or stated interest (on non-OID in-

" Reg. §1.67-3T(a)(2)(ii)(B).

195Reg. §1.67-3T(£)(2)(ii).

"% Reg. §1.67-3T()(2)(ii). See also Instructions for Forms 1099-INT and
1099-0OID.

'%Reg. §1.6049-7(H)(5)(i).

"% Reg. §1.6049-7(H)(6)(1).

1% However, a REMIC regular interest is not a “specified security” under
Reg. §1.6045-1(a)(14)(ii) and, therefore, is not a “covered security” subject to
the broker basis reporting requirements imposed by §6045(g).

0'Reg. §1.6049-7(c).

""""Reg. §1.6049-7, applicable for taxable years beginning after December
31, 1986.
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struments), however, will not be reportable on an accrual ba-
sis, since §6049(d)(7)(A) and §860B(b) provide for accrual on-
ly for REMIC regular interests. Thus, for CDOs, only interest
actually paid and OID accrued on the obligations may be in-
cluded in the definition of “interest” for purposes of §6049(a)
reporting.'””

For purposes of these regulations, the term “collateralized
debt obligation” means any debt instrument (except a tax-ex-
empt obligation) described in §1272(a)(6)(C)(ii) if issued after
December 31, 1986.°"* A debt instrument is defined as any debt
instrument if payments can be accelerated by the prepayment
of underlying obligations securing the instrument or by oth-
er events specified in the regulations. Examples include those
debt obligations secured by automobile purchase loans; any
consumer-related accounts receivables, such as from revolving
credit accounts; commercial bank loans; or any other pool of
debt obligations with prepayment provisions.

Similar to REMICs, issuers of collateralized debt instru-
ments must file Form 8811, Information Return for Real Estate
Mortgage Investment Conduits (REMICs) and Issuers of Col-
lateralized Debt Obligations, for instruments issued after De-
cember 31, 1986.'"

7. REMIC Residual Interest Holders

a. In General

For purposes of Subtitle F of the Code, a REMIC is treated
as a partnership, and any holder of a residual interest is treated
as a partner.””” A REMIC residual interest is an interest in a
REMIC that is issued on the startup day, not a regular interest,
and designated as a residual interest.''* To qualify as a REMIC,
an entity may have only a single class of residual interests, and
all distributions of the residual interests must be pro rata."”"”

Holders of residual interests must take into account, on a
quarterly basis, their daily portions of the REMIC’s taxable in-
come or net loss for each day during the tax year that the hold-
ers actually held their interests."””® The daily portion is calcu-
lated by allocating to each day in the quarter a ratable portion
of the REMIC’s quarterly taxable income or net loss in propor-
tion to each residual interest holder’s interests on that particu-
lar day."”” All allocated income or loss must be treated as or-
dinary in character.'” The holders’ bases in their REMIC in-
terests must be increased quarterly by any allocated taxable in-
come and reduced by any actual distributions and/or allocated
net losses from the REMIC."”!

For tax deduction purposes, losses from REMIC residual
interests are limited to the holder’s adjusted tax basis in its in-
terest, calculated on the close of the respective calendar quar-
ter (and not reduced by any net losses allocated to that particu-
lar quarter). Disallowed losses may be indefinitely carried for-

"2Reg. §1.6049-7(a)(1).
""3Reg. §1.6049-7(d)(2).
" Reg. §1.6049-7(b)(1).
"5 Reg. §1.860F-4(a).
1016 $860G(a)(2).
117$860D(a)(3).

1018 860C(a)(1).
10196860C(a)(2).
10206860C(e)(1).

121 8860C(d).
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ward. Items of income, gain, loss or deduction allocable to a
prohibited transaction; net income from foreclosure property;
deductions for personal exemptions under §151; foreign taxes;
charitable contributions provided in §170; net operating loss-
es (NOLs) under §172; depletion; and §211 individual itemized
deductions may not be taken into account.'”

In determining its taxable net income or net loss, the
REMIC must use an accrual method of accounting and, except
for certain modifications, calculate taxable income in the same
manner as an individual.'” Interest accrued on the REMIC’s
regular interests is considered deductible interest expense to the
REMIC."*

Actual distributions made to a residual holder are not in-
cludible in the holder’s gross income unless they exceed the
holder’s adjusted basis, in which case the excess is considered
gain from the sale of the holder’s interest.'””

Special rules prevent residual holders from reducing their
taxable income below any “excess inclusions” for the year.'”
“Excess inclusions” are defined as the excess of net income al-
located from the REMIC over the sum of “daily interest accru-
als” for the days during the applicable calendar quarter in which
the residual interests were held.'”” Daily interest accruals are
calculated by using 120% of the §1274 “federal long-term rate”
compounded at the end of each quarter.'” Special rules apply
to certain financial institutions and affiliated groups.'®

Holders may not offset “excess inclusions” by §172
NOLs."™ Also, excess inclusions are considered unrelated busi-
ness income to tax-exempt holders.'”' Moreover, the character
of excess inclusions passes through to investors in REITs,
RICs, common trust funds and certain cooperatives holding
REMIC residual interests.'™

b. Form 1066, Schedule Q

A REMIC must mail or otherwise deliver a notice on
Schedule Q, Quarterly Notice to Residual Interest Holder of
REMIC Taxable Income or Net Loss Allocation, from Form
1066 to residual interest holders no later than the last day of the
month following the close of each calendar quarter.'”” Nomi-
nees of residual interest holders must provide the notice to ac-
tual owners no later than 30 days after receiving Schedule Q
from the REMIC.'” Copies of Schedule Q for each person who
was a residual holder at any time during the taxable year and
for each quarter in which that person was a residual holder must
be attached to and filed once a year with the REMIC’s Form
1066."

10228860C(e)(2).

1023 £860C(b)(1).

1024 8860C(b)(1)(A). Market discount under §1276(a) on the collateralized
obligations would be includible in taxable income. See §860C(b)(1)(B).

1025 8860C(c).

1026 € 860E(a)(1).

1027 8860E(c)(1).

1028 $860E(c)(2).

1029 $860E(a)(2), $§860E(a)(3).

1030 £860E(a)(3).

1031 $860E(b).

1032 $860E(d).

"3 Reg. §1.860F-4(e)(2)(i).

%3 Reg. §1.860F-4(e)(3).

"% Reg. §1.860F-4(e)(4).
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Schedule Q discloses to residual holders their share of
REMIC taxable income or net loss for the quarter; the amount,
if any, of any excess inclusion; any allocable §67(a) investment
expenses if the holder is also a pass-through entity; any infor-
mation for the 95% REMIC asset tests; and any other informa-
tion required by Schedule Q of Form 1066.'"*

c. Treatment of Nonresident Alien Holders

If the holder of a residual interest in a REMIC is a non-
resident alien individual or a foreign corporation, for purposes
of §871(a), §881, §1441, and §1442, amounts includible in the
gross income of the holder must be taken into account when
paid or distributed (or when the interest is disposed of), and
no exemption from the taxes imposed (and no reduction in the
rates of such taxes) shall apply to any excess inclusion. More-
over, these amounts may be taken into account earlier where
necessary or appropriate to prevent the avoidance of tax im-
posed."”’

C. Widely Held Fixed Investment Trusts (WHFITs)

1. In General

Trustees and middlemen are required to report all items of
gross income and proceeds attributable to a trust interest holder
(TIH) of a Widely Held Fixed Investment Trust (WHFIT) on
Forms 1099.""* Prior to this date, this information was reported
on Form 1041, U.S. Income Tax Return for Estates and Trusts,
and Schedules K-1 thereof.

A WHFIT is defined to be an arrangement classified as a
trust under Reg. §301.7701-4(c), in which at least one interest
is held by a middleman. The term “middleman” means a trust
interest holder who holds a trust interest on behalf of, or for the
account of, another person, or who otherwise acts in a capaci-
ty as an intermediary for the account of another person (for ex-
ample, a broker holding an interest in a street name for a cus-
tomer).

A WHFIT may be classified as either a widely held mort-
gage trust (WHMT) or a non-mortgage widely held fixed in-
vestment trust. A widely held mortgage trust is a WHFIT
whose assets consist of mortgages, regular interests in a
REMIC, interests in other WHMTs, reasonably required re-
serve funds, amounts received on the assets just described
pending distribution to trust investment holders (TIHs), and
cash and short-term contracts for the purchase of the assets dur-
ing an initial funding period.”” A non-mortgage widely held
fixed investment trust (NMWHFIT) is a WHFIT other than a
widely held mortgage trust.'*

WHFIT information may be calculated in any manner that
enables a requesting person to determine with reasonable accu-
racy the WHFIT items required to be disclosed that are attrib-

1%6Reg. §1.860F-4(e)(1).

1937$860G(b). In 2008, the IRS published final regulations (T.D. 9415, 73
Fed. Reg. 40,171 (July 14, 2008)) providing guidance on income recognition,
income sources, and withholding obligations when a real estate mortgage in-
vestment conduit residual interest is allocated to foreign persons, including for-
eign partners in a domestic partnership.

1038 Binal regulations were issued effective January 24, 2006 (T.D. 9241, 71
Fed. Reg. 4002 (Jan. 24, 2006)).

%9 Reg. §1.671-5(b)(23).

'"0Reg. §1.671-5(b)(12).
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utable to a beneficial owner for the taxable year of that owner.
The manner of calculation must generally conform with indus-
try practice for calculating the WHFIT items for the type of as-
set or assets held by the WHFIT, and must enable a requesting
person to separately state any WHFIT item that, if taken into
account separately by a beneficial owner, would result in an in-
come tax liability different from that which would result if the
owner did not take the item into account separately.'*"

A trustee of a WHFIT may choose to calculate information
on the basis of a calendar month, calendar quarter, or half or
full calendar year, provided that a trustee uses the same calcu-
lation period for the life of the WHFIT and the information pro-
vided by the trustee meets the disclosure requirements. Regard-
less of the calculation period chosen by the trustee, the trustee
must provide information solicited by a requesting person on a
calendar year basis. The trustee may provide additional infor-
mation to requesting persons throughout the calendar year at
the trustee’s discretion.'™

The cash receipts and disbursements method of accounting
must be used by the WHFIT to calculate and report the ap-
propriate information unless another method is required by the
Code or regulations with respect to a specific trust item.'™’

Some modifications of mortgages held by WHMTs that
contain signed guarantee arrangements are not subject to WH-
FIT reporting.'” Treasury and the IRS determined that, pend-
ing future guidance, specific types of modifications made to
mortgages held by a WHMT need not be reported if a guarantee
arrangement compensates the trust or all the trust interest hold-
ers for any shortfalls that would otherwise arise because of the
modifications.

2. Reporting Requirements

a. Providing Information to Requesting Persons

Certain information is required to be reported to a “re-
questing person” who may be a middleman, a beneficial owner
who is a broker, a beneficial owner who is an exempt recipient
who holds a trust interest directly and not through a middle-
man, a non-calendar-year beneficial owner who holds a trust
interest directly and not through a middleman, or a representa-
tive or agent of any of the foregoing.'™”

The following information must be provided by all WH-
FITs to a requesting person:

*name and taxpayer identification number (TIN) of the
WHEFIT,

e name and address of the trustee,

e CUSIP number, account number, serial number, or other
identifying number of the WHFIT,

* classification of the WHFIT as either a widely held mort-
gage trust (WHMT) or a non-mortgage widely held fixed
investment trust (NMWHEFIT),

" Reg. §1.671-5(c)(1)().

'"2Reg. §1.671-5(c)(1)(ii).

"3 Reg. §1.671-5(c)(1)({ii)(A).

1% Notice 2008-77, 2008-40 L.R.B. 814, applicable for mortgage modifi-
cations as of January 1, 2007.

"5 Reg. §1.671-5(b)(16).
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* calculation period of the WHFIT,

e items of income, expense and credit,

* non-pro-rata partial principal payments,

* asset sales and dispositions,

* redemptions and sales of WHFIT interests,
* bond premium information, and

* market discount.

Information must be provided to requesting persons on or
before the later of the 30th day after the close of the calendar
year to which the request relates, or the day that is 14 days after
the receipt of the request.'™ Information may be provided by
written statement sent by first class mail to the address provid-
ed by the requesting person, by printed publication, by posting
to an Internet website, electronic mail transmission, or by any
other method agreed to by the trustee and the requesting per-
son.'™

The trustee must also identify a representative of the WH-
FIT who will provide the information to the requesting person.
The trustee also may identify an Internet website at which the
trustee will provide the information. This information must be
printed in a publication generally read by, and available to, re-
questing persons, stated in the trust’s prospectus, or posted at
the trustee’s Internet website."™*

b. Requirement to Report on Forms 1099

A trustee must file the appropriate Forms 1099 with the
IRS with respect to any trust investment holder (TIH) who
holds an interest in the WHFIT directly and not through a
middleman. Every middleman must file the appropriate Forms
1099 with the IRS with respect to any TIH on whose behalf or
account the middleman holds an interest in the WHFIT or acts
as an intermediary.'™” A Form 1099 is not required with respect
to a TIH who is an exempt recipient unless the trustee or mid-
dleman effects backup withholding under §3406 on payments
made to an exempt recipient (because, for example, the exempt
recipient has failed to furnish a Form W-9 on request). If the
trustee or middleman implements backup withholding, then the
amount withheld must be reported on a Form 1099,

Information to be provided on Forms 1099 include the
name, address, and taxpayer identification number (TIN) of the
TIH, information regarding the person filing the Form 1099,
gross income, all non-pro-rata partial principal payments re-
ceived by the WHFIT that are attributable or distributed to the
TIH, trust sales proceeds, redemption asset proceeds, sale of a
trust interest or interests on a secondary market established for
the NMWHEFIT for the calendar year, and any other informa-
tion required by the Forms 1099.""

'MReg. §1.671-5(c)(4)()(A).
"7 Reg. §1.671-5(c)(4)(ii).
" Reg. §1.671-5(c)(4).

" Reg. §1.671-5(d)(1)(i).
1"0Reg. §1.671-5(d)(1)(ii).
' Reg. §1.671-5(d)(2)(ii).
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c. Written Tax Information Statement Submitted to a
Trust Interest Holder (TIH)

A tax information statement must be furnished to the TIH
that includes the information provided to the IRS on Forms
1099 as well as additional information specific to all items of
income, deduction and credit, information enabling unit inter-
est holders to determine gain or loss on the sale or disposition
of a WHFIT asset, information with respect to redemptions and
sales of unit interests, and any other information necessary for
a unit interest holder that is a beneficial owner of a unit interest
to report, with reasonable accuracy, the items of income, de-
duction and credit attributable to the portion of the trust treated
as owned by the unit interest holder.'”

Moreover, the written tax information statement must in-
form the TIH that the items of income, deduction, and credit,
and any other information shown on the statement must be tak-
en into account in computing the taxable income and credits of

12Reg. §1.671-5(e).
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the TIH on the federal income tax return of the TIH. If the writ-
ten tax information statement reports that an amount of quali-
fied dividend income is attributable to the TIH, the written tax
information statement also must inform the TIH that the TIH
must meet the requirements of §1(h)(11)(B)(iii) to treat the div-
idends as qualified dividends.""”

The written tax information statement must be furnished to
the TIH on or before March 15th of the year following the cal-
endar year for which the statement is being furnished.'**

A trustee or middleman must maintain in its records a copy
of any written tax information statement furnished to a TIH,
and such supplemental data as may be required to establish the
correctness of the statement for a period of no less than five
years from the due date for furnishing the written tax informa-
tion statement.'*”

'3 Reg. §1.671-5(e)(2)(ix).
14 Reg. §1.671-5(e)(3).
15 Reg. §1.671-5(e)(4).
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V. Year-End Reporting

A. Who Is Required to Report

The regulations that set forth the requirements for pay-
ments reportable on Forms 1099 are specific as to the person or
entity deemed to be a payor of a reportable transaction. A pay-
or subject to the reporting requirements is defined based on the
tax status of the payor in conjunction with the type of payment
that is to be reported such as interest, original issue discount,
dividends, broker proceeds, or certain miscellaneous payments.
However, the particular circumstances of a reportable transac-
tion may dictate who the appropriate filer may be and what
responsibilities the filer may have relative to information re-
porting irrespective of form type. Section 6041(a) and §6045
and related regulations address some specific situations that re-
quire filing of a Form 1099."* Specific guidance is applicable
to nominees or middlemen, successors of a merger, as well as
qualified settlement funds to act in a reporting capacity as a
payor or filer.

1. Nominees/Middleman Returns

Generally, anyone receiving a Form 1099 for amounts that
belong in whole or in part to another person should, in turn, file
another Form 1099 showing the actual owner as the recipient
and the person acting as a nominee as the payor.'”’ Nominees
must file information returns with the IRS in the required for-
mat on paper or in electronic format, depending upon whether
the applicable thresholds have been met by the nominee.'”* Re-
cipient statements must also be provided to the actual owner.""”
A husband or wife is not required to file a nominee return to
show payments made for his or her spouse.'”® In addition, those
persons selling or buying debt obligations with original issue
discount (OID) or accrued interest between payment dates are
not required to file a Form 1099-OID or Form 1099-INT show-
ing that portion of OID or stated interest allocable to the buyer/
seller of the obligation.'"

2. Successor/Predecessor

For the calendar year in which a merger occurs, if the sur-
viving corporation, partnership, or sole proprietorship becomes
the owner of all the assets and assumes all the liabilities of
the predecessor corporation, partnership, or sole proprietorship,
the information reporting responsibilities may be assumed by
the successor in part or full depending on the agreement be-

%% CCA 201533012 (county court clerks issuing payments relating to liti-
gation or court procedures, such as real estate foreclosures, are not required to
file Form 1099).

1957 See General Instructions for Certain Information Returns (Forms 1096,
1097, 1098, 1099, 3921, 3922, 5498, and W-2G). See also specific “Instruc-
tions for Recipient” on Copies “B” of Forms 1099-DIV, 1099-INT, and
1099-0OID.

1058 §ee General Instructions for Certain Information Returns (Forms 1096,
1097, 1098, 1099, 3921, 3922, 5498, and W-2G), Sections E and M, for specif-
ic instructions for filing returns with IRS and sending statements to recipients.

199 §ee General Instructions for Certain Information Returns (Forms 1096,
1097, 1098, 1099, 3921, 3922, 5498, and W-2G).

%0 General Instructions for Certain Information Returns (Forms 1096,
1097, 1098, 1099, 3921, 3922, 5498, and W-2G).

%! See specific “Instructions for Recipient” on Copy “B” of Form
1099-0OID.

643-2nd

© 2026 Bloomberg Industry Group, Inc., Arlington, VA
ISBN 978-1-63359-153-0

tween the parties. Combined filing is available if the predeces-
sor would have been required to file information returns for the
period before the merger and the successor entity becomes re-
sponsible for all reporting after the merger. All reportable pay-
ments, including backup withholding, would be combined and
reported on a single Form 1097, 1099, 1098, 3921, 3922, 5498,
or W-2G by the surviving entity. If an agreement is not reached
between the separate entities involved in the merger, each enti-
ty may be required to prepare and file separate information re-
turns for the period before the date of merger.'*”

Parties to the merger may enter into an agreement to clear-
ly define which payor or payors will be responsible for filing
information returns with recipients and the IRS for the year in
which the merger occurs. A combined reporting agreement be-
tween the merging entities must clearly state which forms are to
be reported separately by each entity, or if the successor is go-
ing to be responsible for filing all forms for the entire year. Al-
ternatively, the entities may agree to perform combined filing
for only certain form types, a decision that may result from a
difference in systems used for information reporting or report-
ing performed by certain business units. The ultimate objective
should be to prepare and file information returns that clearly
and accurately report the information to the recipient as well as
the IRS."*

If the successor does agree to file combined information
returns for the entire year, they must notify IRS to this effect.
The notification must include the successor and predecessor
names, addresses, telephone numbers, and TINs, as well as the
name and telephone number of the person who prepared the no-
tification. The amount of federal income tax withheld by each
entity for each form type filed on a combined basis must also
be included in the notification. This statement is to be sent to
the IRS Information Returns Branch separate from the filing of
information returns by the required filing date for the returns.
Failure to provide this information to the IRS will potentially
create issues with the reconciliation of taxes withheld and re-
ported on Form 945 for the entire year.'"

3. Qualified Settlement Funds

A qualified settlement fund (QSF) is defined under §468B
as a fund, account or trust that is established pursuant to an or-
der of a governmental authority and subject to continuing juris-
diction of that authority, to resolve any and all claims resulting
from an event that gave rise to the claim, and (1) is defined as
a trust under applicable state law, or (2) the assets of which are
segregated from the other assets of the transferor or claimant.
A QSF allows claimants to set up structured settlements with-
out defendants’ participation thereby allowing plaintiffs to re-
ceive the tax advantages of these settlements on terms that best
meet their needs. Although QSFs are commonly used to settle

192 gee Rev. Proc. 99-50, and General Instructions for Certain Information
Returns (Forms 1096, 1097, 1098, 1099, 3921, 3922, 5498, and W-2G).

193 Gee Rev. Proc. 99-50, and General Instructions for Certain Information
Returns (Forms 1096, 1097, 1098, 1099, 3921, 3922, 5498, and W-2G). Al-
though IRS does not require the payor or filer to contact recipients to explain
how information specific to their payments or transactions will be reported to
them, a payor may minimize information reporting issues for recipients by pro-
viding additional materials that help the recipient to understand what is being
reported to them as well as the IRS.

194 See Rev. Proc. 99-50.
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class action litigation, they also offer advantages to plaintiffs
with individual claims.

A QSF is required to file information returns if it makes
distributions to claimants where one or more transferors would
have been required to make a return had that transferor made
the distribution directly to the claimant. If a QSF makes a pay-
ment or distribution to a transferor, the fund is deemed to have
made the payment or distribution to the transferor in the course
of a trade or business, and thus would be subject to the report-
ing requirements of §6041(a) and §6041A. The QSF would al-
so be subject to these reporting requirements if the QSF makes
a payment or distribution to a recipient on behalf of a transfer-
or or claimant. Moreover, for information reporting purposes, a
payment made by the QSF on behalf of a claimant or transferor
is considered a distribution to the claimant or transferor and is
also subject to information reporting requirements.'*’

B. Payments to Foreign Persons

Reportable payments of U.S.-source income payable to a
foreign person or entity are reportable on Form 1042-S, Foreign
Person’s U.S. Source Income Subject to Withholding."" Un-
like the requirements applicable to a payee deemed to be a U.S.
person that contain significant exemptions from reporting, the
definition of a foreign person includes a nonresident alien indi-
vidual, foreign corporation, foreign partnership, foreign trust, a
foreign estate, or any other person that is not a U.S. person. A
foreign person may also include a foreign branch of a U.S. fi-
nancial institution if the foreign branch is a qualified intermedi-
ary. Generally, the U.S. branch of a foreign corporation or part-
nership is treated as a foreign person.”” For example, payments
made to a U.S. corporation are typically exempt from reporting,
whereas, payments made to a foreign corporation are subject
to reporting on Form 1042-S. The foreign status of a payee is
based on the documentation provided, such as certification on
Form W-8, Form 8233, Form W-9, and other supporting docu-
mentation.'”” Generally, Form 1042-S must be filed electroni-
cally, effective for returns required to be filed during calendar
years beginning after December 31, 2023.'*

%5 Reg. §1.468B-2(1); General Instructions for Certain Information Re-
turns (Forms 1096, 1097, 1098, 1099, 3921, 3922, 5498, and W-2G).

1966 General Instructions for Certain Information Returns (Forms 1096,
1097, 1098, 1099, 3921, 3922, 5498, and W-2G); Reg. §1.1461-1(c)(1); In-
structions for Form 1042-S. In IRS Fact Sheet FS-2017-03 (Feb. 2017), the IRS
provided additional clarification regarding Form 1042-S requirements for with-
holding agents and discusses common errors. For more information about these
campaigns, see Large Business and International Compliance Campaigns on
the IRS website. Note: In 2020 the Treasury Inspector General for Tax Admin-
istration found reporting discrepancies for Federal tax withheld on U.S. source
income paid to foreign individuals, and recommended that the IRS modify its
filter criteria to ensure that all withholding agents that do not file Form 1042 are
identified and modify procedures to ensure that the withholding credit claimed
onForm 1042 matches the withholding reported on Forms 1042-S. TIGTA Re-
port 2020-40-021 (Jun. 17, 2020). The IRS responded that LB&I will modify
its system filters to better identify withholding agents that do not file Form
1042. TIGTA Report 2020-40-021 (Jun. 17, 2020).

"%7TRS Pub. 515, Withholding of Tax on Nonresident Aliens and Foreign
Entities.

"8 Reg. §1.1441-1(b)(2)(i), T.D. 9808, 82 Fed. Reg. 2045 (Jan. 6, 2017).

"See Reg. §301.6011-2(b), §301.6011-2(c)(4), §301.6011-2(g), as
amended by T.D. 9972, 88 Fed. Reg. 11,754 (Feb. 23, 2023), which generally
requires filers to file electronically if they file 10 or more information returns
of any type during the calendar year. The IRS may exempt certain returns
from this electronic filing requirement through revenue procedures, publica-
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Note: Filers of Form 1042 that claim a credit for taxes
withheld by other withholding agents substantiate this credit by
attaching paper copies of the Forms 1042-S they receive from
those withholding agents to Form 1042. Despite final regula-
tions generally mandating electronic filing of these forms, at
present, withholding agents must still provide Forms 1042-S on
paper for filers of Form 1042. The IRS is actively working to
develop programming that would allow filers to electronically
attach or submit Forms 1042-S with their Forms 1042 to sub-
stantiate their claimed credit, and expects to have programming
in place by the time these regulations take effect at the end of
the 2023 calendar year."™

For a further discussion of Form 1042-S filing require-
ments, see 6565 T.M., FATCA — Information Reporting and
Withholding Under Chapter 4 (Foreign Income Series).

C. Widely Held Fixed Investment Trusts (WHFITs)

Trustees and middlemen of Widely Held Fixed Investment
Trusts (WHFITs) are required to report all items of gross in-
come and proceeds on the appropriate Forms 1099."”" A WH-
FIT is defined to be an arrangement classified as a trust under
Reg. §301.7701-4(c), in which at least one interest is held by a
middleman. The term “middleman” means a trust interest hold-
er (TIH) who holds a trust interest on behalf of, or for the ac-
count of, another person, or who otherwise acts in a capacity as
an intermediary for the account of another person (for example,
a broker holding an interest in a street name for a customer)."”
In addition, a tax information statement that includes the infor-
mation provided to the IRS on Forms 1099 as well as additional
information required in Reg. §1.671-5(e) must be furnished to
trust interest holders (TIHs).

Items of gross income (including OID) attributable to the
TIH for the calendar year including all amounts of income at-
tributable to selling, purchasing, or redeeming of a trust hold-
er’s interest in the WHFIT must be reported."”

For further discussion of reporting for WHFITs, see IV.C.,
above.

D. Types of Recipients

In general, a payor is required to file information returns
for reportable transactions made to, or on behalf of, a nonex-
empt person. However, certain payments may not be reportable
based on recipient status. A review of payee documentation
may be required to determine which payments are to be report-
ed.

tions, forms, instructions or other guidance, including postings on the IRS web-
site. Reg. §301.6011-2(b)(4). For a discussion of waivers or exemptions from
the electronic filing requirements, see V.J., below. See also Reg. §301.1474-1,
as amended by T.D. 9972, 88 Fed. Reg. 11,754 (Feb. 23, 2023) (stating that
financial institutions that are required to file Form 1042 or Form 1042-S must
do so electronically); PMTA 2022-05 (Chief Counsel’s Office advised that up-
on finalization of proposed regulations, failure to file certain specified returns
electronically, including Form 1042, may result in additions to tax under §6651
and §6652).

"0 See Preamble to T.D. 9972, 88 Fed. Reg. 11,754, 11,759 (Feb. 23,
2023).

"' Reg. §1.671-5(d), effective January 1, 2007.

"2Reg. §1.671-5(b).

" Reg. §1.671-5(e)(1), §1.671-5(e)(2).
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V.D.4.

1. Joint Accounts

a. U.S. Persons

If payments are made to an account with more than one
individual owner or recipient (i.e., a joint account), general in-
structions require the applicable Form 1099 name field contain
the name of the primary account owner. The primary owner’s
taxpayer identification number (TIN) must also be used. Ad-
ditional account owners may be shown on the recipient state-
ment, ”’* however, records filed with the IRS only contain fields
for two names. The second name field may be used for anoth-
er joint owner’s name or as an extension of the primary own-
er’s name. Filers must include as much information in the name
fields as necessary for IRS to correctly associate the primary
owner’s name with the TIN reported. Using the correct name/
TIN combination for reporting is important since the IRS com-
pares the information filed on Forms 1099 with individual tax
returns to identify payee underreporting. The IRS will subse-
quently compile payee name/TIN mismatches records for the
filer and may ultimately assess penalties.'”

b. Nonresident Aliens

Payments made to joint account holders who are nonres-
ident aliens are not reportable on Forms 1099; however, cer-
tain payments are required to be reported on Form 1042-S. A
payor must be diligent in determining the status of each signer
on a joint account belonging to nonresident aliens. If the payor
has knowledge that one of the account holders is a U.S. person,
payments must be reported on Forms 1099 using the name and
TIN of the U.S. person even though the primary account holder
may be a nonresident alien.'””

If the relevant payee listed on a jointly owned account or
instrument provides a Form W-8 or documentary evidence de-
scribed in Reg. §1.1441-1(e)(1)(ii) regarding its foreign status,
withholding under §3406 applies unless every joint payee pro-
vides the statement regarding foreign status.'”” In the absence
of appropriate documentation for any one of the nonresident
alien account holders, the undocumented person is presumed to
be a U.S. person. If it appears the account holder is not an in-
dividual, the payment is presumed made to a foreign payee that
is a nonparticipating FFI (foreign financial institution)."””®

197 Assuming a substitute form is used, a payor may list all account owners
on the forms sent to recipients. For accounts that have more than two owners,
payors may wish to include all account owner names even though the informa-
tion will not be remitted to IRS. See Pub. 1179, General Rules and Specifica-
tions for Substitute Forms 1096, 1098, 1099, 5498, and Certain Other Informa-
tion Returns, which provides annual guidance on preparing acceptable substi-
tute forms for certain information returns, including Forms 1099.

' See Pub. 1281, Backup Withholding for Missing or Incorrect Name/
TIN(s). See Pub. 1586, Reasonable Cause Regulations and Requirements for
Missing and Incorrect Name/TINs. Payors may receive B Notices followed by
penalty notice 972CG proposing to assess penalties for recipient statements is-
sued with name/TIN mismatches.

76 Reg. §31.3406(h)-2(a)(3)(ii).

"7 Reg. §31.3406(h)-2(a)(3)(i).

8Reg.  §1.1441-1(b)(3)(vii)(A), §1.6042-3(b)(3), §1.6045-1(2)(3),
§1.6049-5(d)(2)(iii). These regulations were amended by T.D. 9808, 82 Fed.
Reg. 2045 (Jan. 6, 2017).
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2. Sole Proprietorship

When reporting payments to an individual doing business
as a sole proprietor, the individual’s name should be shown
on all records as the primary owner. If the individual is doing
business using a different name, the business name should be
shown on the second name line, for example, “John Jones”
(first line), “d/b/a Jones Consulting” (second line). The individ-
ual’s social security number (SSN) should be used for report-
ing purposes. However, a sole proprietor may also have an em-
ployer identification number (EIN) which may also be used. A
sole proprietor would request an EIN if he is required to remit
and report employment taxes. In this case, the EIN is associated
with the individual’s personal name, not the business name.'””

3. Partnerships

In general, Forms 1099 are required to be issued to a U.S.
partnership since it is not deemed to be an exempt recipient.'*
A payor must solicit Form W-9, Request for Taxpayer Identi-
fication Number and Certification, before making payments to
the partnership to obtain the appropriate taxpayer identification
number (TIN) and avoid backup withholding. For tax purpos-
es, a partnership is required to obtain an employer identifica-
tion number (EIN).'®™ The use of any partner’s social security
number in combination with the name of the partnership is pro-
hibited and would result in subsequent penalties.

4. Limited Liability Companies (LLCs)

In general, a limited liability company (LLC) is a business
entity organized in the United States under state law which af-
fords its members limited personal liability for its debts. For tax
purposes, an LLC is typically classified as a partnership mean-
ing that the LLC has its own EIN separate from the TINs of
the partners. For reporting purposes, the LLC’s name and EIN
would be used. In the absence of supporting documentation, the
payor would presume that the LLC is a partnership for report-
ing and withholding purposes.'*

However, an individual may be a single member LLC
disregarded as an entity separate from its owner under Reg.
§301.7701-3 in which case the individual’s name and SSN
should be used for reporting purposes.'*

An LLC may also elect to be treated as a corporation for
tax purposes by filing Form 8832, Entity Classification Elec-
tion."™ For certification purposes, an LLC making this election
and wishing to be treated as an exempt entity should attach doc-
umentation, such as a copy of Form 8832, to Form W-9 to en-
sure that the payor may treat them as exempt from reporting
and backup withholding.

19 See Instructions for Form W-9, Request for Taxpayer Identification
Number and Certification. Reg. §301.6109-1 provides specific guidance rela-
tive to taxpayer identification numbers. See PMTA 2016-08.

1% A partnership is not included in the definition of exempt recipient in
Reg. §1.6049-4(c)(1)(ii).

"% Reg. §301.6109-1(a)(1)(ii)(C). See also Instructions for Form W-9, Re-
quest for Taxpayer Identification Number and Certification.

'%2 See IRS Pub. 3402, Taxation of Limited Liability Companies.

1083 Gee IRS Pub. 541, Partnerships, for additional information on LLCs.

1% Reg. §301.7701-3(c)(1)(i).
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5. Bankruptcy Estates

At the time that a recipient enters into bankruptcy, an es-
tate is created to hold all legal and equitable interests of the re-
cipient. The estate is a separate taxable entity from the recip-
ient. If a recipient notifies the payor that he has entered into
Chapter 11 bankruptcy and provides an EIN for the bankruptcy
estate, then the name and EIN of the estate should be used to
report post-petition gross income, proceeds, or other reportable
payments. Once the bankruptcy has been closed, dismissed, or
converted, the recipient should notify the payor of the change
to ensure that future information is reported correctly to the ap-
propriate recipient using the correct TIN.'™’

6. Exempt Recipients

In general, payments made to an exempt recipient are not
reportable or subject to backup withholding. However, a recip-
ient’s status may vary depending on the type of payment be-
ing made to the entity. For example, a medical services cor-
poration would be considered an exempt recipient for most
types of payments. However, a medical services corporation is
not an exempt entity for payments that are reportable on Form
1099-MISC.'**

The payor must be able to readily determine that the entity
is exempt, or documentation should be solicited to confirm the
payee’s claim of exempt status. If a payor chooses to report
payments made to an exempt payee, the payment information
must be reported based on the same requirements that apply to
reportable payments. If backup withholding has occurred due
to a payee’s failure to provide appropriate documentation, re-
porting is always required irrespective of the payment amount
or exempt status of the recipient."”

E. Recipient Statements

1. In General

All recipient statements must contain the name, address,
and taxpayer identification number (TIN) of the recipient as
well as the name, address, and TIN of the payor who is issuing
the information statement.

In response to increased identity theft, the IRS made per-
manent the use of truncated taxpayer identification numbers
(TTIN) on limited payee statements, except on the versions
provided to the IRS.""

Under the final regulations, Social Security numbers
(SSN), IRS individual taxpayer numbers (ITIN), IRS adoption
taxpayer identification numbers (ATIN), and IRS employer
identification numbers (EIN) may be truncated on payee state-
ments and certain other documents, except on copies provided
to the IRS."™ In order to truncate one of these identifying num-
bers, the first five digits are replaced by Xs or asterisks (e.g.,
XXX-XX-1234).'"

%3 See IRS Pub. 908, Bankruptcy Tax Guide.

"% Reg. §1.6041-3(p).

'%7 See Reg. §1.6049-4(c)(1) for a list of exempt entities and requirements
to report certain payments.

8T D. 9675, 79 Fed. Reg. 41,127 (July 15, 2014). See also Notice
2009-93, Notice 2011-38.

1% Reg. §301.6109-4(a).
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The use of a TTIN on a payee statement or other document
required to be furnished to another person will not result in a
penalty. A TTIN cannot be used on:

* astatement or other document if the use is prohibited by
statute, regulation, other guidance published in the Internal
Revenue Bulletin, form, or instructions;'*'

* a statement or document if a statute, regulation, other
guidance published in the Internal Revenue Bulletin, form,
or instructions, specifically requires use of a SSN, ITIN,
ATIN, or EIN and does not specifically state that the tax-
payer identifying number may be truncated;'*”

e any return, statement, or other document that is required
to be filed with or furnished to the IRS;'* and

* any statement or other document that it furnishes to an-
other person, i.e., a person may not truncate its own tax-
payer identifying number.'

Account numbers are required if multiple forms are issued
to the same recipient for the same types of payment. An exam-
ple would be a recipient who owns multiple certificate of de-
posit (CD) accounts with a financial institution. In the case of
a single form being issued to a recipient, an account number is
not required and will not prevent the information from being
processed by the IRS. However, the IRS strongly encourages
the use of account numbers for all forms that are issued. Once
an account number is reported, the IRS will include this infor-
mation on all subsequent correspondence — which may prove
beneficial in addressing issues relevant to corrections or penal-
ties.

Certain form types require that the payor provide a tele-
phone number that gives the statement recipient direct access to
a person who can answer questions about the statement infor-
mation. Although the number is not designated to appear in a
specific place on a recipient statement, such as a numbered box,
the placement of the number on the statement must be conspic-
uous.'”

Statements to recipients/payees reported on Forms 1099
generally must be sent or transmitted no later than January 31
of the year following the year of reporting.'®

1" Reg. §301.6109-4(a).

¥ Reg. §301.6109-4(b). For examples of when the use of a TTIN is not
permitted, see Reg. §301.6109-4(b)(3), T.D. 9861, 84 Fed. Reg. 31,717 (July
3, 2019), applicable to returns, statements, and other documents required to be
filed or furnished after December 31, 2020. Reg. §301.6109-4(c).

'"2Reg. §301.6109-4(b)(2)(ii), T.D. 9861, 84 Fed. Reg. 31,717 (July 3,
2019), applicable to returns, statements, and other documents required to be
filed or furnished after December 31, 2020. Reg. §301.6109-4(c).

" Reg. §301.6109-4(b)(2)(iii), T.D. 9861, 84 Fed. Reg. 31,717 (July 3,
2019), applicable to returns, statements, and other documents required to be
filed or furnished after December 31, 2020. Reg. §301.6109-4(c). The regula-
tions also prohibit truncation on any documents filed with the Social Security
Administration under the internal revenue laws. Reg. §301.6109-4(b)(2)(iii).

"% Reg. §301.6109-4(b)(2)(iv).

195 See General Instructions for Certain Information Returns (Forms 1096,
1097, 1098, 1099, 3921, 3922, 5498, and W-2G).

1% For the 2020 tax year only, Form 1099-MISC had to be sent to recipi-
ents by February 1, 2021, and filed with the IRS by March 1, 2021 (March 31,
2021 if filed electronically). For the 2020 tax year only, the deadline for filing
Form 1099-NEC and providing a copy to the recipient was February 1, 2021.
IRS News Release IR-2021-14 (Jan. 14, 2021).
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Forms may be filed on paper using either the official IRS
forms or an acceptable substitute,'™ or transmitted electronical-
ly.

Section 6045 allows payors to timely file Form 1099-B re-
cipient statements by February 15th. For Forms 1099-B that are
part of a consolidated recipient statement containing multiple
form types, all form types provided in a consolidated recipient
statement that includes Forms 1099-B will be considered time-
ly filed by February 15th of the year after the year of report-
i n g.1098

Section 6045(b) also extends the filing date to February
15th'™ for certain payments made to attorneys that are re-
portable in the appropriate box on Form 1099-MISC, Miscel-
laneous Information, and substitute payments in lieu of divi-
dends or interest, as well as real estate transactions reportable
on Form 1099-S, Proceeds From Real Estate Transactions."®

2. Paper Forms

Filers may report any required information to recipients on
official IRS preprinted forms for the applicable tax year. Pri-
or-year tax forms are also available for all reporting or filing
requirements.'"”" Preprinted IRS forms may not be changed or
altered in any fashion.

Filers may create substitute forms. Boxes must have the
same box numbers and names shown on the IRS form. In addi-
tion, recipient substitute forms must include all statements, la-
bels, and declarations included on the IRS form including all
form instructions provided on the front and back of the official
IRS form."”

If a filer issues multiple recipient statements to the same
recipient, composite or consolidated recipient statements may
be issued to report information for more than one form type on
a single statement. Although more than one form type may ap-
pear on a single page, a composite statement is an acceptable
substitute only if the type of payment and the recipient’s tax
obligation with respect to the payment are as clear as if each
required statement were furnished separately on an official IRS
form. However, certain information that would be included in
all forms, such as payor and payee name, address, and TIN,
does not need to be repeated on each form type."”

A composite recipient statement is permitted for re-
portable payments resulting from brokerage and barter trans-
actions, dividends, interest, original issue discount, patronage
dividends, and royalties. The following forms may be included
on a composite substitute statement, when one payer is report-

'%7See General Instructions for Certain Information Returns (Forms 1096,
1097, 1098, 1099, 3921, 3922, 5498, and W-2G).

19% $6045(b).

1% For the 2020 tax year only, if businesses were using Forms 1099-MISC
to report amounts in Box 8, Substitute Payments in Lieu of Dividends or In-
terest, or Box 10, Gross Proceeds Paid to An Attorney, those forms were due
to recipients by February 16, 2021. IRS News Release IR-2021-14 (Jan. 14,
2021).

11%86045(e), §6045(F).

"9V Al forms are available online.

"2 See Pub. 1179, General Rules and Specifications for Substitute Forms
1096, 1098, 1099, 5498, and Certain Other Information Returns, for detailed
substitute form guidance.

"% Pub. 1179.
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ing more than one of these payments during a calendar year to
the same form recipient:

e Form 1099-B;
* Form 1099-DA;
* Form 1099-DIV (except for §404(k) dividends);

*Form 1099-INT (except for interest reportable under
§6041);

e Form 1099-MISC (only for royalties or substitute pay-
ments in lieu of dividends and interest);

e Form 1099-0OID;
e Form 1099-PATR; and

* Form 1099-S (only for royalties).

Generally, other Form 1099 information (Form 1099-A,
Form 1099-C, or Form 1099-NEC, etc.) should not be included
on a composite statement with the information required on the
forms listed in the preceding list. However, (1) substitute pay-
ments in lieu of dividends or interest reported in the appropri-
ate box on Form 1099-MISC may be reported on a compos-
ite substitute statement with Form 1099-DIV; (2) Form 1099-B
or Form 1099-DA information may be reported on a compos-
ite form with Form 1099-DIV (except for §404(k) dividends),
Form 1099-INT (except for interest reportable under §6041),
Form 1099-OID, and Form 1099-PATR; and (3) royalties re-
ported on Form 1099-MISC or Form 1099-S may be reported
on a composite form only with Form 1099-B, Form 1099-DIV
(except for §404(k) dividends), Form 1099-INT (except for
interest reportable under §6041), Form 1099-OID, and Form
1099-PATR."'*

3. Electronic Statements

Payors may also electronically transmit recipient state-
ments rather than printing and mailing the statement via the
U.S. Postal Service or a private delivery service approved by
the IRS."” Electronic recipient statements may be sent to an
e-mail address or posted to a secure website. Information pro-
vided electronically must conform to the same requirements as
those for substitute forms. Forms must be transmitted or posted
to a website no later than January 31 and notification (written
or electronic) must be sent to the recipient that the information
is available.

For statement information delivered electronically, recip-
ient consent confirming this delivery choice is required. Pay-
or’s must receive consent from the electronic address that will
be used for statement delivery or notification. If the payor
makes any hardware or software changes after receipt of the
consent and before issuance of the recipient statement, the pay-
or must advise the recipient of the change and request a new
consent to ensure the recipient statement will be successfully
delivered."”

The scope and duration of electronic consent must be de-
fined. Statements must also explain to the recipient how recip-
ients may obtain a paper statement after submitting consent.

1% See Pub. 1179.
1% §ee Pub. 1179.
11% See Pub. 1179.
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Recipient must be notified of their right to withdraw consent
by making a request in writing (electronically or on paper) to
the payor or representative named on the statement. In turn,
the payor or representative must confirm in writing the con-
sent withdrawal request was received. The payor is required to
explain the circumstances under which the electronic transmis-
sion process may be terminated as well as instructions on how
the recipient can make changes to their personal information.
The payor must provide a description of the hardware and soft-
ware required for the recipient to access, print, and retain the in-
formation along with the date the information will no longer be
available electronically. Payors are required to make the elec-
tronic statements available until October 15 following the end
of the year being reported. If the payor makes any hardware or
software changes after receiving recipient consent and before
issuance of a statement, the payor must notify the recipient of
the change and request a new consent to ensure that the recipi-
ent statement will be successfully delivered."”

Proposed regulations would allow consolidated reporting
statements to be furnished electronically,® if the broker ob-
tains the customer’s consent under the applicable consent rules
for each of the statements to be included in the consolidated re-
porting statement.""” Proposed alternative rules would also al-
low brokers to obtain consent to electronically furnish Forms
1099-DA payee statements without offering a paper delivery
option.""

Example: Customer (C) has an account with B, a broker,
consisting of stock in a single corporation and digital as-
sets. In calendar year 1, C sells the stock and digital assets
held in C’s account. B must furnish payee statements to C
on Forms 1099-B (1099-B statement) and Forms 1099-DA
(1099-DA statement) reporting information about the sale
of stock and digital assets. B obtains consent from C to
provide the 1099-DA statement in an electronic format un-
der Prop. Reg. §1.6045-1(k)(5). B does not obtain consent
from C to provide the 1099-B statement in an electronic
format under the applicable revenue procedures for elec-
tronic delivery of payee statements. For calendar year 1,
B electronically furnishes the 1099-DA statement and the
1099-B statement to C in a consolidated reporting state-
ment. B does not also furnish the 1099-B statement to C
on paper.

Because B did not obtain consent to provide the 1099-B
statement in an electronic format, B failed to timely fur-
nish a 1099-B statement to C. Accordingly, the §6722
failure to furnish penalty would apply to B regarding the
1099-B statement.""!

"7Pub. 1179.

"%Prop. Reg. §1.6045-1(k), REG-105064-25, 91 Fed. Reg. 10,983 (Mar.
6,2026). Prop. Reg. §1.6045-1(k)(5) applies to payee statements required to be
furnished on or after January 1 of the calendar year following the date the final
regulations are published in the Federal Register.

"% Prop. Reg. §1.6045-1(k)(3)(iii). See Pub. 1179 (4.6 Electronic Delivery
of Recipient Statements).

"Prop. Reg. §1.6045-1(k)(5). See 190 T.M., Taxation of Cryptocurrency
and Other Digital Assets, for further discussion.

"' Prop. Reg. §1.6045-1(k)(5)(vii).
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4. Mailing Requirements for Recipient Statements

The way payors report information to a recipient depends
on the type of income being reported. More stringent require-
ments apply to Forms 1099-DIV (except §404(k) dividends),
Form 1099-INT (except for interest reportable in a trade or
business reportable under §6041), Form 1099-OID, Form
1099-PATR and timber royalties reportable under §6050N on
Form 1099-MISC or Form 1099-S. Information being fur-
nished on these forms must be provided to the recipient in per-
son, via first class mail, or by electronic transmission.""

For mailed statements, the official IRS form or acceptable
substitute may also contain other enclosures, including Form
W-2, Form W-8, Form W-9, Forms W-2G, Form 1097, Form
1098, forms in the 1099 series, Form 3921, Form 3922, and
Form 5498. Additionally, the mailing may include a check
from the account being reported, a letter explaining the reason
no check is enclosed, an account statement, or a letter explain-
ing the tax consequences of the information being reported.
Advertisements or promotional materials may not be included
with the recipient statement. However, company logos are al-
lowed on the sender’s envelope and on any nontax disclosure
materials.""

A recipient statement may be perforated to a check or ac-
count statement containing the legend “Important Tax Return
Document Attached” in bold and conspicuous type. In addition,
the envelope used for mailing the recipient statement must con-
tain the legend “Important Tax Return Document Enclosed.”
This same legend must also be printed on other enclosures that
are not attached to the recipient statement such as account state-
ments or a letter explaining why a check is not enclosed. The
legend is not required to be printed on any tax forms, tax state-
ments, or letters that address tax consequences of the informa-
tion being reported. However, the legend is not required to be
printed on the envelope if the mailing only contains the pay-
ee or account statement, a Form W-8 or W-9, and a letter ex-
plaining the tax consequences of the information included in
the statement.'"*

The requirements for Forms 1099-B and 1099-MISC (with
the exception of timber royalties reportable under §6050N) are
not as stringent as those noted above."'” Recipient statements
must still be delivered timely in person, by mail, or transmitted
electronically, but the legend requirements do not apply. Mail-
ings may also include other enclosures or materials.""°

'"2Reg. §1.6042-4(d), §1.6049-6(e)(2). See also General Instructions for
Certain Information Returns (Forms 1096, 1097, 1098, 1099, 3921, 3922, 5498,
and W-2G).

"B Reg. §1.6042-4(d)(2), §1.6049-6(e)(2). However, see Pub. 1179, disal-
lowing slogans, advertising, and other logos on Form 1097-BTC, Form 1098,
any forms in the 1099 series, Form 3921, Form 3922, Form 5498, Form W-2G,
Form 1042-S, or any payee statement reporting amounts.

"*Reg. §1.6042-4(d)(2)-§1.6042-4(e)(2).

" The requirement to include instructions to the recipient for each state-
ment is waived for Form 1099-B. If multiple statements are being reported, on-
ly one set of instructions is required to be provided.

" General Instructions for Certain Information Returns (Forms 1096,
1097, 1098, 1099, 3921, 3922, 5498, and W-2G).
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F. Payor Statements to the IRS

1. In General

Payors must file with the IRS any information records re-
ported to recipients or payees. Payors may file on paper or elec-
tronic transmission. For returns required to be filed after 2023,
payors required to file 10 or more information returns during a
calendar year must file those returns electronically. Payors re-
quired to file fewer than 10 information returns during a calen-
dar year are encouraged, but generally not required, to file elec-
tronically. Financial institutions required to report payments
made under chapter 3 or chapter 4 must file Form 1042-S elec-
tronically, regardless of the number of returns to be filed. Infor-
mation returns filed electronically should not also be filed on
paper. Information filed on paper must be postmarked by Feb-
ruary 28 (unless this date falls on a Saturday, Sunday, or legal
holiday). Returns may also be filed by sending the information
via an IRS approved private delivery service. Form 1096 must
accompany all paper submissions."'"” Forms filed electronically
are generally due no later than March 31 (unless this date falls
on a Saturday, Sunday, or legal holiday).""*

For calendar years beginning after December 31, 2023,
records of the information reported to recipients or payees gen-
erally must be filed electronically.'""

Form 1099-NEC (whether paper or electronic) that reports
nonemployee compensation must be filed with the IRS by Jan-
uary 31 of the next year."”

2. Paper Filings

Official IRS forms should be used for paper filing. Substi-
tute forms may be used only if they conform to the official form
or to IRS specifications. Proposed Copy A substitutes must be
exact official form replicas. If a payor files noncomforming
substitute forms a §6721 failure to file a correct information re-
turn penalty may apply. Substitute form requirements include
the use of certain types of ink and paper, as well as certain
font sizes, styles, layout, margins, and other printing specifica-
tions. Since the IRS scans paper documents, substitute forms
that don’t meet these requirements may not be acceptable for
IRS proceeding.'!

""" General Instructions for Certain Information Returns (Forms 1096,
1097, 1098, 1099, 3921, 3922, 5498, and W-2G); see Tables, Charts, & Lists
> Designated Private Delivery Services (PDS) > Eligible Designated Private
Delivery Services (PDS) Under §7502, for a list of approved private delivery
services.

8 General Instructions for Certain Information Returns (Forms 1096,
1097, 1098, 1099, 3921, 3922, 5498, and W-2G). See form instructions for
the applicable form deadline, which varies by form (e.g., Form 1099-NEC and
Form 1042-S).

'"”See Reg. §301.6011-2(b), §301.6011-2(c)(4), §301.6011-2(g), as
amended by T.D. 9972, 88 Fed. Reg. 11,754 (Feb. 23, 2023), which requires
filers to file electronically if they file 10 or more information returns of any
type during the calendar year. The IRS may exempt certain returns from this
electronic filing requirement through revenue procedures, publications, forms,
instructions or other guidance, including postings on the IRS website. Reg.
§301.6011-2(b)(4). For a discussion of waivers or exemptions from the elec-
tronic filing requirements, see V.J., below.

"""'General Instructions for Certain Information Returns (Forms 1096,
1097, 1098, 1099, 3921, 3922, 5498, and W-2G).

"2Ipub. 1179, General Instructions for Certain Information Returns
(Forms 1096, 1097, 1098, 1099, 3921, 3922, 5498, and W-2G).
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3. Electronic Filings

Forms not filed on paper must be transmitted to the IRS
electronically through the FIRE (Filing Information Returns
Electronically) System,"* or (for Forms 1099) the Information
Returns Intake System (IRIS)."” For calendar years beginning
before December 31, 2023, any corporation, partnership, em-
ployer, estate and/or trust, that is required to file 250 or more
information returns must file those returns electronically. For
calendar years beginning after December 31, 2023, this thresh-
old for triggering mandatory electronic filing is reduced to 10
information returns of any type, aggregated for purposes of cal-
culation."**If the IRS’s systems do not support electronic filing
for a specific return required to be filed electronically with the
IRS, a taxpayer will not be required to file that return electron-
ically."” Specific file layouts are available in IRS Pub. 1220,
Speciftications for Electronic Filing of Forms 1097, 1098, 1099,
3921, 3922, 5498 and W-2G, which is published annually.'*

Until further guidance is issued to the contrary, Form
1098-C may not be furnished electronically.'”” Form 5498-QA
can only be filed on paper.'* Beginning January 1, 2023, Form
1099-QA can be filed electronically."”

G. Records Retention

The payor or filer must be able to reconstruct the informa-
tion reported to the IRS for three years after the due date of the
returns. Information for Form 1099-C or any forms that report-
ed backup withholding must be maintained for four years from
the due date of the returns. A paper copy of the recipient state-
ment or an electronic copy that can be printed on demand are
both acceptable.'

H. Corrections

Corrections for recipient statements should be sent to the
payee as soon as possible after the discovery of the error or
change. Failure to issue corrections to the recipient and file the

"2 For detailed instructions on using the FIRE System, see the FIRE portal
on the IRS website.

"B For detailed instructions on using the IRIS portal, see IRS Pub. 5718,
Information Returns Intake System (IRIS) Electronic Filing Application to Ap-
plication (A2A) Specifications.

""*Reg. §301.6011-2(b), §301.6011-2(c)(4).

' See Preamble to T.D. 9972, 88 Fed. Reg. at 11,758.

126 General Instructions for Certain Information Returns (Forms 1096,
1097, 1098, 1099, 3921, 3922, 5498, and W-2G); IRS News Release
IR-2023-14 (Jan. 25, 2023). Taxpayers can still file Forms 1099 electronically
through FIRE for the 2023 filing season.

"7 General Instructions for Certain Information Returns (Forms 1096,
1097, 1098, 1099, 3921, 3922, 5498, and W-2G).

"8 General Instructions for Certain Information Returns (Forms 1096,
1097, 1098, 1099, 3921, 3922, 5498, and W-2G).

122023 Instructions for Forms 1099-QA and 5498-QA.

'3 See IRS Pub. 1220, Specifications for Electronic Filing of Forms 1097,
1098, 1099, 3921, 3922, 5498, and W-2G; General Instructions for Certain
Information Returns (Forms 1096, 1097, 1098, 1099, 3921, 3922, 5498, and
W-2G). See also Rev. Proc. 98-25 (requirements for retaining and managing
records within Automatic Data Processing System). Payors must be diligent in
maintaining copies of all original records as well as corrections for the appro-
priate time periods.
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V.1

Detailed Analysis

changes with the IRS in a timely manner may subject the pay-
or/filer to penalties.'"”'

If a payor files records with the IRS and then determines
that the payor name and/or TIN information is incorrect, the
payor must contact the IRS in writing to disclose the name and
address of the payor, the type of error that has been made, the
tax year, payor TIN, Transmitter Control Code (TCC) if applic-
able, type of return, number of payees, and filing method (pa-
per or electronic). In addition, payors who have filed a signif-
icant number of records incorrectly or in duplicate should call
the IRS as soon as possible to address the issue."* Contacting
the IRS expeditiously is imperative to minimizing or avoiding
potential penalties.

For corrections filed on paper forms, the type of error that
has occurred determines the number of forms that need to be
filed to make the correction. Incorrect money amount(s), code,
checkbox, or a return that was filed when one was not required
are all considered to be Type 1 Errors that only require the fil-
ing of one corrected return to the recipient and the IRS. Type 2
Errors (missing or incorrect payee TIN, incorrect payee name,
or original return filed using the wrong form type) require that
the payor file one form to “zero out” or delete the incorrect in-
formation, along with a second form to report the correct infor-
mation.'”

The importance of including unique account numbers on
initial returns and corrected returns cannot be over emphasized.
If there are multiple records of the same form type filed for the
same payee and an account number is not present, the IRS does
not have the ability to identify and make corrections to an orig-
inal record and the change will not be processed.'**

If the payor or filer is making changes to 250 or more
records, the corrections must be filed electronically. However,
this requirement is independent of how the original records
were filed. If a filer submitted all original records electronically
irrespective of the number of records filed, corrections may still
be made on paper as long as the threshold (250 or more forms)
is not exceeded. For example, if a payor files 500 original forms
electronically and he must file a total of 50 corrections, these
corrections may be filed either electronically or on paper.'*

'"B1Reg. §301.6724-1(d)(1)(ii)(D). See also IRS Pub. 1220, Part A §11.04
and General Instructions for Certain Information Returns (Forms 1096, 1097,
1098, 1099, 3921, 3922, 5498, and W-2G).

"2General Instructions for Certain Information Returns (Forms 1096,
1097, 1098, 1099, 3921, 3922, 5498, and W-2G).

"33 General Instructions for Certain Information Returns (Forms 1096,
1097, 1098, 1099, 3921, 3922, 5498, and W-2G). When filing corrected returns
electronically, these categories are referred to as “One-transaction Corrections”
and “Two-transaction Corrections.” See IRS Pub. 1220, Part A §11.05.

""*IRS Pub. 1220, Part A §11.03 and General Instructions for Certain
Information Returns (Forms 1096, 1097, 1098, 1099, 3921, 3922, 5498, and
W-2G). An account number may be a checking account number, savings ac-
count number, serial number, or any other number assigned by the issuer that
will distinguish the specific account (other than a TIN). Id.

'STRS Pub. 1220, Part A §11.01 and General Instructions for Certain
Information Returns (Forms 1096, 1097, 1098, 1099, 3921, 3922, 5498, and
W-2G).
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1. Extensions

1. Recipient Statements (Payee Statements)

A payor or filer who is unable to meet the deadlines for
issuing recipient statements (payee statements) may request an
extension for additional time to satisfy the reporting require-
ments. A request for extension of time to file may be made for
Form 1094-C, Form 1095-B, Form 1095-C, Form 1097, Form
1098 series, Form 1099 series, Form 3921, Form 3922, Form
5498 series, Form 8596 series, Form W-2G, Form W-2 se-
ries, and Form 1042-S.""° The request is made on Form 15397,
Application for Extension of Time to Furnish Recipient State-
ments.

To request an extension of time to furnish the statements
to recipients that are normally due by January 31,"" a payer
should fax (do not mail) an extension request letter to: Internal
Revenue Service Technical Services Operation, Att’n: Exten-
sion of Time Coordinator. The letter must include (a) payer
name, (b) payer TIN, (c) payer address, (d) type of return (Form
1042-S, Form W-2, specific Form 1099-family form), (e) a
statement that the extension request is for providing statements
to recipients, (f) reason for delay, and (g) the signature of the
payer or authorized agent.'*® The request must be signed by the
taxpayer or his duly authorized agent, and must be received no
later than the date on which the statements are due to the recipi-
ents."” If the extension request is approved, generally the payer
will be granted a maximum of 30 extra days to furnish the re-
cipient statements.

2. Information Returns to the IRS

Filers and transmitters may request an automatic 30-day
extension of time to file most information returns on Form
8809, Application for Extension of Time to File Information
Returns, without an explanation.'* However, for returns in the
Form W-2 series (except for Form W-2G) or a form reporting
nonemployee compensation (Form 1099-NEC, Nonemployee
Compensation), only one nonautomatic extension is permit-
ted.""" The expedited Form W-2 series filing procedures, in-
cluding automatic extensions, in Rev. Proc. 96-57 may still be
followed."* The IRS may allow one additional 30-day nonau-
tomatic extension if a signed request is submitted, containing a

'3IRS Pub. 1220 and General Instructions for Certain Information Re-
turns (Forms 1096, 1097, 1098, 1099, 3921, 3922, 5498, and W-2G).

57 Form 1099-B and Form 1099-S may be timely filed by February 15 fol-
lowing the close of the tax year.

38 General Instructions for Certain Information Returns (Forms 1096,
1097, 1098, 1099, 3921, 3922, 5498, and W-2G). The FAX number is
877-477-0572 (International FAX: 304-579-4105).

"Reg. §1.6081-1(b).

"""'Reg. §1.6081-8(a), Reg. §1.6081-8(c). Extensions of time to file infor-
mation returns with the IRS which are completed online via the Filing Informa-
tion Returns Electronically (FIRE) system (in lieu of paper Form 8809, Appli-
cation for Extension of Time To File Information Returns) receive instant re-
sults and noted that requests for more than one payer must be filed through the
FIRE system. Announcement 2012-6. Envelopes or packages containing Forms
8809 must include an attention line in the address for the “Extension of Time
Coordinator.” Announcement 2012-6. See Rev. Proc. 2012-36, updating the re-
quirements for filing Forms 1042-S through the FIRE system.

"IReg. §1.6081-8(b).

'"2Reg. §1.6081-8(f).
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Detailed Analysis

V.K.

detailed explanation, before the automatic extension period ex-
. 1143
pires.

J. Waivers

The IRS may grant waivers or provide exemptions from
the electronic filing requirements."'*

If a payor is required to file returns electronically and is
unable to meet this requirement because of undue hardship,
they generally must file Form 8508, Application for a Waiver
from Electronic Filing of Information Returns, at least 45 days
before the due date of the returns. This waiver allows the payor
to submit returns on paper rather than remitting the information
electronically in cases where the cost for issuing returns elec-
tronically is prohibitive compared to the cost of paper filing.
The Instructions for Form 8508 provides additional examples
of justifications for applying for a waiver from the electronic
filing requirement. A waiver is only granted for a single tax
year, meaning that additional requests must be made for sub-
sequent years. A waiver that is granted for original returns is
also applicable to any corrections filed for the same tax year.
Given that waivers are typically granted in cases of undue hard-
ship, the payor is required to provide additional documentation
to support the request.'*’

Additionally, the IRS may provide exemptions to the elec-
tronic filing requirements, in order to promote effective and
efficient tax administration."* For example, most filers of in-
formation returns should notify the IRS in advance that they
are claiming a religious exemption by filing a Form 8508 in
accordance with the form’s instructions. For other adminis-
trative exemptions, a submission claiming the administrative
exemption must be made in accordance with applicable IRS
revenue procedures, publications, forms, instructions, or other
guidance, on the IRS website.""

""Reg. §1.6081-8(c); Reg. §1.6081-8(a)(2).

'% See Reg. §301.6011-2(c)(6), as amended by T.D. 9972, 88 Fed. Reg.
11,754 (Feb. 23, 2023).

143 See Reg. §301.6011-2(c)(6)(i). For further guidance of a waiver of the
electronic filing requirements, see the applicable IRS revenue procedures, pub-
lications, forms, instructions, or other guidance on the IRS website. See Notice
2024-18, modifying Notice 2023-60, and obsoleting Notice 2010-13 (informa-
tion about timely filing and correcting returns that are rejected during attempts
to file electronically using IRS electronic filing systems are found in IRS pub-
lications specific to each IRS electronic filing system).

4 Reg. §301.6011-2(c)(6)(ii).

"7 See Notice 2024-18, modifying Notice 2023-60, and obsoleting Notice
2010-13. For filers of Form 1120, Form 1120-F, Form 1120-S, Form 1065, and
Form 990 claiming the religious exemption, see Notice 2024-18.
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K. Combined Federal/State Filing Program

A transmitter may apply and be approved to participate in
the Combined Federal/State Filing (CF/SF) Program. This pro-
gram was established to simplify state information return filing
and to assist payors or filers in avoiding the cumbersome dupli-
cation of submitting the same information to states and the IRS.
Once the IRS approves a filer’s participation in the program,
the IRS will accept electronic media containing state reporting
information and pass this information to the appropriate states
participating in the program. Filers should contact participating
states to determine if additional actions at the state level are re-

quired."*
Under the program, only Forms 1099-B, 1099-DIV,
1099-G, 1099-INT, 1099-K, 1099-MISC, 1099-NEC,

1099-0O1D, 1099-PATR, 1099-R, and 5498 are remitted to the
appropriate states. However, numerous states require that pay-
ments for which state withholding has occurred must still be
reported directly to the states. With respect to corrections, the
IRS will forward the changes made to the records for federal
purposes. However, the IRS will not pass along corrections
specific to state reporting. Corrected information must be pro-
vided directly by the filer to the appropriate state in the format
required. Since every state has different filing requirements,
care should be taken to ensure that state information is filed
correctly and timely."*

To request approval to participate in the CF/SF Program,
an electronic test file coded for the program must be submitted
to the FIRE Test System at https://fire.test.irs.gov/." ™ If the test
file is acceptable, an approval letter will be sent. A test file is
only required for the first year of participation; however, the
IRS highly recommends that a test file be submitted every year.
Records in the test and actual file must conform to current pro-
cedures. Generally, test file results are sent via email within
two days of submission. If the file is bad, errors can be deter-
mined by selecting “Check File Status” on the FIRE Test Sys-
tem website, and the transmitter should continue to send test
files until a “good” file status is received.'”'

148 See IRS Pub. 1220, Specifications for Electronic Filing of Forms 1097,
1098, 1099, 3921, 3922, 5498, and W-2G, for a complete list of participating
states.

"IRS Pub. 1220.

"""For testing availability dates, see Filing Information Returns Electron-
ically (FIRE), IRS, https://www.irs.gov/e-file-providers/filing-information-re-
turns-electronically-fire.

'S'IRS Pub. 1220; FIRE Test System, IRS, https:/fire.test.irs.gov/.
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VI. Penalties

A. In General

Under §6721, §6722, and §6723, the IRS may impose
penalties for information reporting failures specific to returns
filed with the IRS, recipient statements, and other requests for
information. The amount of a penalty may be fixed or may vary
based on certain criteria; however, penalties imposed for inten-
tional disregard are significantly greater. A payor that has re-
ceived a penalty notice and seeks a waiver or abatement under
§6724 must establish that a failure was due to reasonable cause
and not due to willful neglect.

B. Types of Failures Subject to Penalties

1. Failure to File Correct Information Returns

Note: For amounts paid in 2025, the IRS will provide tran-
sitional relief by not imposing §6721 penalties in certain cir-
cumstances for qualified tips (§224) or qualified overtime com-
pensation (§225)."'%

A payor may be assessed a penalty of $250 (adjusted an-
nually for inflation) for failure to file a correct information re-
turn if a return is not filed timely before the required filing date,
does not include all the information required to be shown on
the return, or the information reported is incorrect.'”* The total
amount imposed on any person for all failures during any cal-
endar year on all information returns cannot exceed $3,000,000
(adjusted annually for inflation)."**

The penalty for failing to file timely or for filing correc-
tions may be less than $250 per return if the returns are filed
no later than August 1. Returns filed within 30 days from the
required filing date are subject to a penalty of $50."” The max-
imum penalty imposed for all failures filed within 30 days is
$500,000 (adjusted annually for inflation)."* If returns are filed
after 30 days from the original filing date but on or before
August 1 of the year in which the required filing date occurs,
the penalty imposed is $100 for each failure (adjusted annual-
ly for inflation)."”” The maximum penalty imposed for all fail-
ures filed after 30 days but on or before August 1 cannot ex-
ceed $1,500,000 (adjusted annually for inflation)."*

An exception for de minimis failures to include all re-
quired information may apply if the failure is corrected on or
before August 1 of the calendar year in which the required fil-
ing date occurs. The number of information returns to which
this exception applies for any calendar year cannot exceed the
greater of 10, or one half of 1% of the total number of informa-
tion returns required to be filed by the person during the calen-
dar year."”

' Notice 2025-62, §3.01-§3.02, §5.

1386721(a)(2).

115486721(a)(1). For inflation-adjusted amounts, see Tables, Charts & Lists
> Penalties > Failure to File Correct Information Returns > Annually adjusted
penalty amounts under §6721.

15586721(b)(1)(A).

113686721(b)(1)(B).

786721(b)(2)(A).

"13%86721(b)(2)(B). For inflation-adjusted amounts, see Tables, Charts &
Lists > Penalties > Failure to File Correct Information Returns > Annually ad-
Jjusted penalty amounts under §6721.
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A safe harbor may apply if there are one or more failures
relating to an incorrect dollar amount, and no single amount in
error differs from the correct amount by more than $100, and
no single amount reported for tax withheld on any information
return differs from the correct amount by more than $25. If the
safe harbor applies, no correction is required, and such return
will be treated as having been filed with all of the correct re-
quired information. The de minimis error safe harbor applies
only to inadvertent errors and not to intentional misreporting,
intentional disregard of the filing requirements or information
reporting requirements, a failure to file a return, or a failure to
furnish a payee statement."'®

A payor who meets a gross receipts test for any calendar
year may be subject to lower maximum penalties. A payor
meets the gross receipts test for any calendar year if the average
annual gross receipts of the payor for the most recent three
taxable years ending before such calendar year do not exceed
$5,000,000."* The total penalty that can be imposed on a payor
who meets this test is $1,000,000."% Failures that are filed dur-
ing the first 30 days after the original filing date can only be pe-
nalized up to $175,000 (adjusted annually for inflation)."® For
the period after the first 30 days but before August 1, the max-
imum penalty is $500,000 (adjusted annually for inflation)."**

If one or more failures to file timely or to include correct
information are due to intentional disregard, then each failure
is subject to a penalty of $500 or, if greater, the statutory per-
centage.'” The term “statutory percentage” means (1) for a re-
turn other than a return required under §6045(a), §6041A(b),
§6050H, §60501I, §6050J, §6050K, or §6050L, 10% of the ag-
gregate dollar amount of the items required to be reported
correctly; (2) for a return required to be filed by §6045(a),
§6050K, or §6050L, 5% of the aggregate dollar amount of the
items required to be reported correctly; (3) for a return re-
quired to be filed under §60501I(a), for any transaction (or relat-
ed transactions), the greater of $25,000 or the amount of cash
received in the transaction to the extent the amount of the cash
does not exceed $100,000; or (4) in the case of a return required
to be filed under §6050V, 10% of the value of the benefit of
any contract with respect to which information is required to be
included on the return. Moreover, there is no limit on the max-
imum penalty that may imposed.''®

The failure to file penalty under §6721 is discussed further
in 634 T.M., Civil Tax Penalties.

"186721(c).

"1086721(c)(3). See also §6721(e), §6722(c). Note, however, that a payee
may elect to waive the safe harbor (have it not apply), in which case the filer
must issue a corrected return or statement. A payee may revoke the election
at any time. See §6721(c)(3)(B); Reg. §301.6721-1(e)(3), T.D. 9984, 88 Fed.
Reg. 87,696 (Dec. 19, 2023), effective for information returns required to be
filed after December 31, 2023.

MTS6721(d)(2)(A).

16286721(d)(1)(A).

116386721(d)(1)(B).

!1%486721(d)(1)(C). For inflation-adjusted amounts, see Tables, Charts &
Lists > Penalties > Failure to File Correct Information Returns > Annually ad-
justed penalty amounts under §6721.

116586721(e)(2). The amounts under §6721(e)(2) are adjusted for inflation.
See Tables, Charts & Lists > Penalties > Failure to File Correct Information
Returns > Annually adjusted penalty amounts under §6721.

11%86721(e)(3).
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2. Failure to Furnish Correct Payee Statements

Note: For amounts paid in 2025, the IRS will provide tran-
sitional relief by not imposing §6722 penalties in certain cir-
cumstances for qualified tips (§224) or qualified overtime com-
pensation (§225).""

A $250 penalty may be imposed for each payee statement
for which a failure has occurred as described above."® The
maximum amount that may be imposed on a single filer for
all such failures during any calendar year may exceed
$3,000,000."*

The $250 penalty may be reduced if the statement failure
is corrected within a specified period. For a failure that is cor-
rected within the 30 days of the date prescribed for furnishing
the statement, the penalty imposed is $50 per failure rather than
$250."" The total amount that may be assessed for corrections
made during this period cannot exceed $500,000."” If a correc-
tion is made after the 30th day after the due date for furnishing
the statement, and on or before August 1 of the calendar year in
which the required filing date occurs, the penalty imposed will
be $100 in lieu of $250."” Total corrections made during this
period cannot exceed $1,500,000."'”

Penalties may not be imposed for a de minimis number of
failures to include all required information that are corrected
within the specified period after the due date for furnishing the
statement and August 1."™ De minimis failures are defined to
be errors that do not exceed the greater of 10 payee statements
or one-half of 1% of the total number of payee statements re-
quired to be filed during the calendar year."”

A safe harbor provision may apply if there are one or more
failures relating to an incorrect dollar amount, and no single
amount in error differs from the correct amount by more than
$100, and no single amount reported for tax withheld on any in-
formation return differs from the correct amount by more than
$25.""" If so, no correction is required, and such return will be
treated as having been filed with all of the correct required in-
formation unless the payee with respect to such payee state-
ment elects that the safe harbor provision not apply."”

" Notice 2025-62, §3.01-§3.02, §5.

1% 86722(a).

11986722(a)(1). The penalty amounts under §6722(a)(1) are adjusted for
inflation. §6722(f). For inflation-adjusted amounts, see Tables, Charts & Lists
> Penalties > Failure to Furnish Correct Payee Statements > Annually adjusted
penalty amounts under §6722.

117186722(b)(1)(A).

"17186722(b)(1)(B).

17286722(b)(2)(A).

'7386722(b)(2)(B). The penalty amounts under §6722(b) are adjusted for
inflation. §6722(f). For inflation-adjusted amounts, see Tables, Charts & Lists
> Penalties > Failure to Furnish Correct Payee Statements > Annually adjusted
penalty amounts under §6722.

7486722(c)(1).

175.86722(c)(2).

117686722(c)(3)(A).

"7786722(c)(3)(B). The de minimis error safe harbor applies only to inad-
vertent errors and not to intentional misreporting, intentional disregard of the
filing requirements or information reporting requirements, a failure to file a re-
turn, or a failure to furnish a payee statement. Reg. §301.6722-1(d)(1), T.D.
9984, 88 Fed. Reg. 87,696 (Dec. 19, 2023), effective for payee statements re-
quired to be furnished after December 31, 2023. See also §6721(e), §6722(e). A
payee may elect not to have the safe harbor apply, in which case the filer must
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Lower limitations may be applicable to persons with gross
receipts of not more than $5,000,000. A payor meets the gross
receipts test for any calendar year if the average annual gross
receipts of the payor for the most recent three taxable years
ending before such calendar year do not exceed $5,000,000."""
The total penalty that can be imposed on a payor who meets this
test is $1,000,000."” Failures that are corrected within the first
30 days after the due date for furnishing the return are subject
to a reduced maximum penalty of $175,000.""™ For the period
after the first 30 days but on or before August 1, the maximum
penalty is $500,000."*"

If one or more failures to file timely or to include correct
information are due to intentional disregard, then each failure is
subject to a penalty of $500 or, if greater, the statutory percent-
age."" The term “statutory percentage” means (1) for a pay-
ee statement other than a statement required under §6045(b),
§6041A(e) (with respect to a return required under §6041A(b)),
§6050H(d), §6050](e), §6050K(b), or §6050L(c), 10% of the
aggregate dollar amount of the items required to be reported
correctly, or (2) for a payee statement required under §6045(b),
§6050K(b), or §6050L(c), 5% of the aggregate dollar amount
of the items required to be reported correctly. Moreover, the
maximum penalty of $3,000,000 is no longer applicable, mean-
ing that no limit exists as to the total penalties that could be im-
posed."'®

The failure to file correct payee statement penalty under
§6722 is discussed further in 634 T.M., Civil Tax Penalties.

3. Failure to Comply with Other Information Reporting
Requirements

Under §6723, the IRS may impose a $50 penalty for a fail-
ure to comply with other information reporting requirements.
The maximum amount that will be imposed on any person for
all failures relative to specified information reporting require-
ments is $100,000."*

issue a corrected return or statement. See §6722(c)(3)(B); Reg. §301.6722-1(d)
3).

17886722(d)(2).

17786722(d)(1)(A).

11%086722(d)(1)(B).

'"8186722(d)(1)(C). The penalty amounts under §6722(d)(1) are adjusted
for inflation. §6722(f). See Tables, Charts & Lists > Penalties > Failure to
Furnish Correct Payee Statements > Annually adjusted penalty amounts under
§6722.

'8286722(e)(1), §6722(e)(2). The penalty amounts under §6722(e) are ad-
justed for inflation. §6722(f). See Tables, Charts & Lists > Penalties > Failure
to Furnish Correct Payee Statements > Annually adjusted penalty amounts un-
der §6722.

""" Reg. §301.6722-1(c)(2), T.D. 9984, 88 Fed. Reg. 87,696 (Dec. 19,
2023), effective for payee statements required to be furnished after December
31, 2023. The aggregate dollar amount used in computing the penalty is the
amount that is not reported or is reported incorrectly. If the failure relates to
a dollar amount, the statutory percentage is applied to the difference between
the dollar amount reported and the amount required to be reported correctly.
With regard to failures relating to any other item on the return, the statutory
percentage would be applied to the aggregate amount of items required to be
reported correctly. In determining such amount the same item shall be counted
only once. For example, if a filer willfully fails to furnish a Form 1099-INT on
which $800 of interest and $160 of federal income tax withheld (i.e., backup
withholding) is required to be shown, only the $800 amount is taken into ac-
count in computing the penalty. Reg. §301.6722-1(c)(3).

118486723, Reg. §301.6723-1(a)(1).
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The definition of a “specified information reporting re-
quirement” encompasses any requirement in the regulations
under §6109 that a person must include his or her taxpayer
identification number (TIN) on any return, statement, or other
document. A person must also include the TIN of another per-
son on any return, statement, or other document made with re-
spect to that person, or furnish their TIN to another person. Al-
so included are payments of alimony or separate maintenance
payments under §215 that require the person receiving such
payments to furnish their TIN to another person who must,
in turn, include such TIN in their tax return. The penalty that
may be imposed under this section is applicable to a person
who is required to include the TIN of any dependent in their
tax return, as well as the requirement to provide the notice un-
der §6050K(c)(1) that requires that a transferor notify the part-
nership of an exchange of a partnership interest."™ A failure
to comply with a specified information reporting requirement
does not include an inconsequential error or omission if it does
not frustrate the purpose or use for which the information is in-
tended."*

The failure to comply penalty under §6723 is discussed
further in 634 T.M., Civil Tax Penalties.

C. Penalty Relief — Reasonable Cause

Information returns for which reasonable cause may be ar-
guable include any statement of payments to another person re-
quired by:'""’

¢ §6041(a) or §6041(b) (certain information at source);
* §6042(a)(1) (payments of dividends);

* §6044(a)(1) (payments of patronage dividends);

* §6049(a) (payments of interest);

* §6050A(a) (reporting requirements of certain fishing
boat operators);

* §6050N(a) (payments of royalties);

* §6051(d) (information returns with respect to income tax
withheld);

* §6050R (returns relating to certain purchases of fish); or

*§110(d) (qualified lessee construction allowances for
short-term leases).

Also included is any return required by:
¢ §6041A(a) or §6041A(b) (returns of direct sellers);

* §6043A(a) (returns relating to taxable mergers and ac-
quisitions);
* §6045(a) or §6045(d) (relating to returns of brokers);

* §6045B(a) (returns relating to actions affecting basis of
specified securities);

* §6050H(a) or §6050H(h)(1) (mortgage interest received
in trade or business from individuals);

" Reg. §301.6723-1(a)(4).
"$Reg. §301.6723-1(a)(3).
18786724(d)(1)(A).
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* §6050I(a) or §6050I(g)(1) (cash received in trade or busi-
ness, etc.);

* §6050J(a) (foreclosures and abandonments of security);
* §6050K (a) (exchanges of certain partnership interests);

* §6050L(a) (returns relating to certain dispositions of do-
nated property);

* §6050P (returns relating to the cancellation of indebted-
ness by certain financial entities);

* §6050Q (certain long-term care benefits);

* §6050S (returns relating to payments for qualified tuition
and related expenses);

* §6050T (returns relating to credit for health insurance
costs of eligible individuals);

* §6052(a) (payment of wages in the form of term life in-
surance);

* §6050V (returns relating to applicable insurance con-
tracts in which certain exempt organizations hold inter-
ests);

* §6053(c)(1) (relating to reporting with respect to certain
tips);

* §6055 (relating to returns relating to information regard-
ing health insurance coverage);

* §6056 (relating to returns relating to certain employers
required to report on health insurance coverage);

* §1060(b) or §1060(e) (relating to reporting requirements
of transferors and transferees in certain asset acquisitions);

* §4101(d) (relating to information reporting with respect
to fuels taxes);

* §338(h)(10)(C) (relating to information required to be
furnished to the Treasury Secretary in case of elective
recognition of gain or loss);

* §6039(a) (relating to returns required with respect to cer-
tain options);

* §264(f)(5)(A)(iv) (relating to reporting with respect to
certain life insurance and annuity contracts);

* §6050U (relating to charges or payments for qualified
long-term care insurance contracts under combined
arrangements);

* §6050W (relating to returns to payments made in settle-
ment of payment card transactions);

* §422(b) (relating to exercise of an incentive stock op-
tion);

* §423(c) (relating to the transfer of stock acquired through
an employer stock purchase plan);

* §1461 (relating to payments of U.S. source income made
to nonresident aliens);

* §6045A(d) (relating to transfers of certain digital assets)
(effective after December 31, 2023);
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* §6050Z (relating to reports relating to long-term care pre-
mium statements) (applicable for distributions made after
December 29, 2025); or

* §6050AA (relating to reports for applicable passenger
vehicle loan interest received in a trade or business from
individuals for qualified passenger vehicle loans)."'®

Reasonable cause may also be arguable for statement of
the amount of payments to another person required to be made
to the Treasury Secretary under §408(i) (relating to reports
with respect to individual retirement accounts or annuities), or
§6047(d) (relating to reports by employers, plan administrators,
etc.),"” and for statements required to be filed with the Secre-
tary under §6035 (relating to basis information given to persons
acquiring property from a decedent).'*

A reasonable cause argument may be made if the filer es-
tablishes that there are significant mitigating factors with re-
spect to the failure, or that the failure arose due to events be-
yond the filer’s control. Moreover, the filer must also prove that
it acted in a responsible manner both before and after the fail-
ure occurred.""

Significant mitigating factors may include the fact that the
failure occurred with respect to a type of return or statement
that the filer has not been required to file before, or the fact that
the filer has an established history of complying with the infor-
mation reporting requirements with respect to which the failure
occurred. In reviewing a filer’s history of compliance, the IRS
will determine whether the filer has incurred any penalties un-
der §6721, §6722, or §6723 and, if so, to what degree the filer
was successful in lessening its error rate from year to year."”

In general, events beyond the filer’s control include the un-
availability of relevant business records, undue economic hard-
ship related to filing on magnetic media, certain actions of the
IRS, certain actions of an agent, and certain actions of the pay-
ee of any other person providing information necessary to file
a return or recipient statement.'”

" See §6724(d)(1)(B)(1)-§6724(d)(1)(B)(xxix), amended most recently
by the One Big Beautiful Bill Act (OBBBA), Pub. L. No. 119-21, §70203, ef-
fective for indebtedness incurred after Dec. 31, 2024, which added §6724(d)(1)
(B)(xxix).

11%86724(d)(1)(C).

119086724(d)(1)(D).

"IReg. §301.6724-1(a)(2), T.D. 9984, 88 Fed. Reg. 87,696 (Dec. 19,
2023), effective for information returns required to be filed and payee state-
ments required to be furnished after December 31, 2023.

"2Reg. §301.6724-1(b).

""Reg. §301.6724-1(c)(1). See Reg. §301.6724-1(c)(2) for how to estab-
lish reasonable cause due to the unavailability of the relevant business records.
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A filer must also be able to demonstrate that it has acted in
a responsible manner."* The filer must have exercised reason-
able care in determining its filing obligations and handling ac-
count information in the same manner as a reasonably prudent
person would use in the course of business. The filer must have
also undertaken significant steps to avoid or mitigate any fail-
ures by requesting appropriate extensions of time to file infor-
mation returns, taking steps to prevent an impediment or failure
if foreseeable, acting to remove an impediment or the cause of
a failure once it occurred, and rectifying any failures as quickly
as possible once the failures or impediments were identified."”

If a filer is seeking relief from a failure related to a missing
or incorrect TIN, the filer must be able to demonstrate that it
has acted in a responsible manner with respect to making the
appropriate solicitations for a payee’s TIN."*®

A payor may receive IRS Notice 972CG, which proposes
to assess penalties for failures described in §6721, §6722, and
§6723. The notice may contain accounts that were included in
a backup withholding notification (B Notices), as well as oth-
er accounts not subject to backup withholding for which fail-
ures have occurred. Records that were not filed timely with the
IRS or were filed on the wrong media would also be includ-
ed in this notice."” A payor seeking relief from a proposed
or assessed penalty must contact the IRS in writing to request
that the IRS make the determination that the failure was due
to reasonable cause and not willful neglect."”® The payor must
submit a written statement citing the specific provisions under
which the waiver is being requested, setting forth all the facts
alleged as the basis for reasonable cause, signed by the person
required to file the return, and a declaration that the statements
included in the letter are made under penalties of perjury.'”
The letter should contain all pertinent information while being
concise and to the point. Payors are strongly encouraged to in-
clude additional supporting documentation with the letter, such
as copies of solicitations, B Notices, and any other materials
that will further substantiate the claim that failures were due to
reasonable cause and not intentional disregard.

Reasonable cause under §6724 is discussed further in 634
T.M., Civil Tax Penalties.

" Reg. §301.6724-1(a)(2)(iii).

'""Reg. §301.6724-1(d)(1).

""" Reg. §301.6724-1(d)(2), §301.6724-1(e)(1).

"786724(c).

'"SIRS Publication 1586, Reasonable Cause Regulations and Require-
ments for Missing or Incorrect Name/TINs, provides general guidelines in the
appropriate manner in which to respond to a penalty notice.

" Reg. §301.6724-1(m).
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Additional Resources

* Pub. 5717, Information Returns Intake System (IRIS) Taxpayer Portal User Guide, Pub. 5718, Information Returns Intake
System (IRIS) Electronic Filing Application to Application (A2A) Specifications, Pub. 5719, Information Returns Intake
System (IRIS) Test Package for Information Returns.

 IRS General Instructions for Certain Information Returns (Forms 1096, 1097, 1098, 1099, 3921, 3922, 5498, and W-2QG).
* IRS guidance on filing information returns: www.irs.gov/inforeturn.
* IRS Information Returns Intake System (IRIS): www.irs.gov/iris.

* IRS Filing Information Returns Electronically (FIRE): https://www.irs.gov/e-file-providers/filing-information-returns-electron-
ically-fire.
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